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Preface

ALONG WITH MY PROFESSIONAL LAW practice, I take keen interest in studying challenging issues. After having written on varied subjects ranging from the grant of intellectual property protection to bioengineered life forms to the dynamics of missile proliferation globally, I was in search of a topic in 1995 for my doctoral research. I chose the Kashmir issue because discussions with my father, Nirmal Hardasmal Hingorani, Senior Advocate, gave me an insight into how every conceivable principle of law had been turned on its head to create and sustain this issue.

Nirmal Hingorani had a standing of about seventy years as a constitutional lawyer and was the seniormost lawyer in the Indian Supreme Court at the time of his demise on 21 July 2015. He was conferred a Bachelor of Law degree on 11 February 1944 by the S.C. Shahani Law College, Karachi (affiliated to the University of Bombay) in undivided India. Admitted as an Advocate of the Chief Court of Sind at Karachi on 27 March 1946 under the Indian Bar Councils Act of 1926, Nirmal Hingorani was fully conversant with the legal principles underlying the partition about eighteen months later – on 15 August 1947 – of the Indian subcontinent and also of the accession of the 560-odd princely states to India or Pakistan.

In fact, the paternal lineage of Nirmal Hingorani can be traced to the royal family of the then princely state of Jaisalmer, some of whose members are believed to have left a few centuries ago for nearby Sukkur and then Larkana (close to Tharoo Shah in Sind in undivided India) due to fear of persecution. While Nirmal Hingorani’s paternal grandfather, Diwan Banasing, was a renowned judge in the 19th century in Tharoo Shah, his maternal grandfather was Diwan Man Singh of the adjoining princely state of Khairpur (Khayrpur). Nirmal Hingorani’s father, Hardasmal Banasing Hingorani, was a judge in Karachi, Sind, in undivided India and went on to hold high public office.

Nirmal Hingorani was thus familiar with the affairs of the state. Before coming to New Delhi to start his legal practice in the newly formed Indian Supreme Court, Nirmal Hingorani, among other things, assisted the Government of Sind in resolving issues pertaining to the distribution of the water of the Indus River, and was appointed by the Governor of Sind under the Sind Special Court of Inquiry Ordinance of 1948 as Special Counsel in the conduct of the first-ever Commonwealth inquiry against a sitting Chief Minister – M.A. Khuhro, the then Chief Minister of Sind – over misconduct and corruption charges. On migrating to India in 1952, Nirmal Hingorani was enrolled in the Supreme Court, of which he was later designated as Senior Advocate. During his decades of practice, Nirmal Hingorani oversaw the evolution and development of constitutional law in independent India, having argued landmark cases before the Supreme Court that contributed to the growth of constitutional jurisprudence and to a humane approach to law.

Following discussions on the Kashmir issue with my father, who had witnessed the horrors of the partition, and with the benefit of his knowledge, his clarity and novelty of thought, I set upon my doctoral research on the subject in the year 1995. This book builds on my doctoral thesis completed in the year 2001, and in particular, the proposals made at that time for the resolution of the Kashmir issue. It would, therefore, be fitting that I first acknowledge my father’s contribution to the very conception of this work. My father’s guidance continued during the writing of the book over our frequent and enthralling discussions around the areas covered in the book.

My mother, Kapila Hingorani, a leading lawyer of the Indian Supreme Court, an eminent Barrister from Lincoln’s Inn, London, and Honorary Fellow of Cardiff University, was, until her passing on 30 December 2013, the seniormost woman lawyer enrolled with the Indian Supreme Court. Having been born and brought up in Nairobi, Kenya, studied in the UK and then worked and lived in India, she had a worldview with few parallels, and a concern for humanity which has greatly influenced my outlook. My mother wholeheartedly encouraged me to take on this demanding subject, never forgetting to draw my attention to any material that could add to the research. She took the utmost care that I be able to write undisturbed. I am truly indebted to her for being part of everything that went into writing this book.

Nirmal Hingorani and Kapila Hingorani conceived and initiated the remedial jurisprudence of public interest litigation in India in 1979 with Hussainara Khatoon,1 popularly known as the Undertrial Prisoners’ case. The case, filed pro bono before the Supreme Court, sought and secured the release of thousands of prisoners languishing in jail awaiting trial for cruelly long periods, at times exceeding the period they would have been in jail had they been tried, convicted and given maximum sentence and such sentence supposed to run consecutively. My approach in the book has been shaped by the exposure to their absorbing work of decades for the preservation of human life and dignity.

I appreciate the unflinching support of my wife, Dr. Manni Hingorani, who, being well-versed in current affairs, has always been glad to hear out the legal and political dimensions of the Kashmir issue. I have had to take weeks off, often at the cost of family life, to work on the book. My wife has willingly taken on the increased responsibility of taking care of the home, along with her busy practice as an ENT surgeon. Our son, Aryaman, has been most patient about my preoccupation with the book.

I am grateful to my sisters, both lawyers having their independent standing in the Supreme Court, for their steadfast enthusiasm and assistance. Priya Hingorani, Senior Advocate, has, over the years, often cheerfully filled in for my professional commitments as a lawyer so that I could free up time to write this book. Typical of an elder sister, she has been excited about the project and has taken a deep interest in its progress. My younger sister, Dr. Shweta Hingorani, formerly a senior corporate lawyer and having expertise in constitutional law, has an extraordinary eye for detail. She has eagerly and painstakingly read the voluminous texts, till the early hours of the morning, not only of the book but also of my doctoral thesis. I have enjoyed the brainstorming sessions with her on the ticklish issues that arise in the context of Jammu & Kashmir. She has been extremely generous both with her time and with her invaluable and incisive inputs. She deserves special mention for having been involved at every step, from the review of the manuscript to engagement with the publishers.

I deeply value the backing of Susan Anand, Reema Bhandari and Rakesh Chatterjee for the book, and the immense interest shown by many others who have been with me over the course of the years that this work has taken.

I am thankful to Professor Upendra Baxi for accepting my request to write the foreword to the book so warmly and instantaneously. The distinguished professor is known around the world not only for his passionate and erudite oration and scholarship, but also for his sensitivity to causes that matter. I consider myself fortunate that Professor Baxi has penned this foreword.

The book was first released by SAGE India in the year 2016 as a hardback and in 2017 as a paperback. This edition of the book takes note of subsequent developments that relate to Jammu & Kashmir, updates the existing material and includes several new chapters. I acknowledge with gratitude the kind words of many renowned personalities for the earlier edition, notably late Justice A.M. Ahmadi, former Chief Justice of India, who had agreed that there was no ‘other way out left’ but to go for ‘international adjudication’ to deal ‘with the occupied Kashmir problem’. I stand equally obliged for the rich commendations given to this book by eminent dignitaries, both national and international.

Pan Macmillan India has extended full cooperation in the publication of the book. I express my gratitude to Rajdeep Mukherjee and his entire team, and in particular to Teesta Guha Sarkar and Shreyoshee Bandyopadhyay, for making the process so seamless.

It has been said that ‘books and doors are the same thing; you open them, and you go through into another world’. This book takes the reader on a riveting journey from a bygone era to the world we live in. I trust that the reader will find at the end of the journey that the book does make a compelling case as regards the way forward to resolve the vexed Kashmir issue – easily amongst the most thorny and intriguing issues in contemporary history.

Dr. Aman Hingorani




Foreword

QUOTING AN URDU POET Rifat Sarfarosh, the then Chief Justice N.V. Ramana (laying the foundation stone of the new High Court of Jammu and Kashmir and Ladakh in Srinagar on 14 May 2022) recited: ‘Yeh khitaye Kashmir hai, jannat ki ik tasweer, insaniyat ki dastaan, har zarre mein tehreer (This is Kashmir, an image of heaven, every particle of this land tells the story of humanity).’ The Chief Justice also extolled the ‘confluence of religions’ that should be cherished as symbolising the country’s ‘plurality’ and democracy. And two years earlier, in January 2020, the Chief Justice delivered a long judgment, on behalf of a three-Judge Bench (also comprising R. Subhash Reddy and B.R. Gavai JJ) on the internet ban in Jammu and Kashmir (J&K) in Anuradha Bhasin v Union of India, prefaced by meditations on the incredible beauty and tragedy of Kashmir. It recognised that citizens have a fundamental right to access the internet, and that all restrictions on internet services must be proportionate and periodically reviewed, though the Union of India only partially, and progressively, restored internet services in J&K following the judgment.

And then, the five senior-most judges of the Supreme Court of India upheld (on 11 December 2023) the Union government’s action to abrogate Article 370, which granted special status to J&K. Chapter XI of this book, however, makes it clear that ‘Article 370 is not of much relevance for the purpose of removing the “disputed territory” tag conferred upon J&K on the international plane. Indeed, the Kashmir issue is not about Article 370, nor is it confined to about 45 per cent of the territory of J&K with India’. And the abrogation of Article 370 ‘will not convince the world community of India’s stand that the entire territory of J&K is Indian territory and that, consequently, Pakistan and China must vacate the territory of J&K with them’ or ‘help New Delhi reclaim the residents of such territory as Indian citizens’. Although deeply relevant to the agonizing issues for the denizens of Jammu, Kashmir and Ladakh (and the people of India as a whole), it needs to be accepted, as the learned author says, that ‘the genesis of the Kashmir issue is not located in Article 370, nor is its solution’.

Whilst coming in the wake of this decision, this edition of the book focuses to a large extent on the international legal solutions that may finally resolve the ‘Kashmir knot’ once and for all. This lucid, lively and thought-provoking work rather successfully conceals the fact that writing on Kashmir (a highly volatile geopolitical affair) is a daunting task in India because the theme itself offers various sites of old beginnings and fresh starts. Ralph Waldo Emerson once said that it was a luxury to be understood; nowhere in India is this dictum as true as in the writing of, and about, Kashmir.

Despite some notable initiatives over the past seven and a half decades of the Indian Republic, even an elusive ‘solution’ has failed to engage all parties (state and non-state). To generalize, ‘Kashmir has too many paradoxes to display too much patriotic horror’.* State-sponsored and cross-border infiltration and terrorism constitute a real threat to India’s sovereignty, integrity and unity. However, it is also a global fact that any ‘solution’ must be based on a dialogue with all the stakeholders inside and outside the borders. It is a small consolation to learn that colonial boundaries and borders continue to be disrupted everywhere, when a considerable slice of humanity lives under the reign of terror and human rightlessness. Conditions of peaceful dialogue remain elusive when it must be conducted thus in the shadow of insecurity and the lawlessness of terror (that victimizes and revictimizes the communities of suffering). It is difficult, and some consider it impossible, to write analytically about Kashmir with the aim of producing a common dialogue, which at least requires a commitment on all sides to the collective human right to peace for all.

Aman Hingorani (notwithstanding citizens who consider themselves super-patriots and are easily offended by any analysis of which they disapprove) faces this aporia or paradox bravely and provides a lucid but wide-ranging historical and contemporary analysis of the subject. This is one of the few books written on the constitutional and international legal aspects of the continuing problem, although it is also unsparing of ‘New Delhi’, a metonymy that stands not just for the ruling regime, but which also signifies the constitutional and political elites as such. Clearly, while social facts rarely speak to us univocally, the learned author is no ideologue of the Left or Right; this helps to attain a balance in a difficult summation of acts and trends. Though it is at times provocative, the purpose of this work is not to offend but to enable us to think afresh; the method is largely one of juristic analysis. If the problems are rather well known, it is the response to these problems that interests the author and should also concern the reader. Perhaps we need to achieve ‘textacy’ of becoming a sahridayi pathak (a reader with heartfelt or soulful engagement) to grasp what is being said unwaveringly here.

Touching faith in law, both national and international, animates much of the analysis which also resolutely interfaces contemporary peace process and governmental as well as resistance policy and politics. Aman Hingorani is deferential to all colleagues, past as well as contemporary, but he charts his own narrative path in this painstaking work; his writing here is sober and constructive, as all good writing is. As a human rights analyst, the learned author critiques all those whose actions have led to the violation of human rights and the right to be, and to remain, human, which underlies all human rights. But critique also involves the normative labours of reconstruction, towards which he offers here a precious analysis.

The learned author offers many indicators for the way ahead, especially in the international law chapters (XIII to XVI). The suggestions for resolving the dispute are many, but the strength of this work, in my estimate, lies in the suggestion that the Simla Agreement does not rule out a limited reference of the Kashmir issue to the International Court of Justice at The Hague. Looking carefully at the Court’s precedents, Aman Hingorani maintains that a favourable ruling by the Court would mean that the ‘very presence of Pakistan and China in the territory of J&K’ would constitute continuing acts of aggression and that the world community has ‘no option but to put an end to that illegal situation’. He maintains that this is an ‘initial step in unravelling the Kashmir knot’.

A favourable verdict, according to the author, is bound to ‘change the national and international political discourse on the Kashmir issue’. Further, the world court’s precedents suggest that ‘even a declaratory judgment in India’s favour would compel Pakistan and the rest of the international community as also the UN to respect the accession of J&K to India as being legally valid, final, complete and irrevocable and hence would remove the “disputed territory” status of J&K.’ Also, ‘the member states of the UN would be under an obligation to recognize the illegality of the presence of Pakistan and China’, and to ‘refrain from any acts and dealings with Pakistan or China implying recognition of the legality of, or lending support or assistance to, such presence; and the non-member states would also be obliged to give assistance in such action’. Additionally, some reparations will also ensue from China and Pakistan for the commission of various international law wrongs. The book indicates that creative acts of diplomacy thus lie in activating international judicial power and process.

Writing contemporary history and offering solutions to a knotty situation is always subject to many a hazard of disagreement and disputation. The road to peace and aman (well-being) is always paved by conflict, insurrection and repression. Aman Hingorani’s conclusions on ways to attain an enduring peace may well be debated and contested; but this studious work cannot be ignored.

It also needs saying that the author, like all citizens of India, is bound by a fundamental duty (under Article 51A(h) of the Constitution of India) to develop ‘scientific temper, humanism, and the spirit of enquiry and reform’. This foreword is also animated by the same constitutional fidelity, reciprocating and reinforcing a just solution to a vexed problem. Some will consider such activities akin to publicly confronting the nation with many failings, but how can a responsible discharge of one’s fundamental constitutional duty be otherwise? One has, at the end of the day, to read this work as speaking to the alternatives of peace and prosperity in J&K as opposed to bellicose narratives justifying ‘transgenerational massacres, bloodshed, trauma, misery and pain of innocents’.

The principal message of the book in your hands is worth pondering, and we should all recall (in the wise words of Professor Julius Stone, echoing Prophet Isaiah who described The Lord as a “God of justice” (Isaiah 30:18)): ‘It is not given to any generation ... to complete the tasks of human improvement and redemption but no generation is free to desist from them’. It is much to be hoped that the proposals set out in the book will receive intensive and earnest attention as we march into the Amrit Kal ending with a centenary of the Constitution of India.

Upendra Baxi

Emeritus Professor of Law

University of Warwick and Delhi




I

Differing Perceptions – An Introduction

KASHMIR, THE WORD EVOKES A bundle of thoughts. A place famed to be endowed with natural beauty, blue skies, snow-capped peaks, crystal-clear lakes, waterfalls, green meadows. A place said to be brutalized over the decades by never-ending violence, gunshots, bombs, unmarked graves, missing children, wailing mothers and agonizing fear for the safety of loved ones. The violence in the erstwhile princely state of Jammu and Kashmir (‘J&K’) over time is believed to have killed countless innocents, rendered innumerable homeless and led to trans-generational trauma, misery and destruction.

Winston Leonard Spencer Churchill, the former British Prime Minister, had once famously said that ‘the farther backward you can look, the farther forward you can see’. Having traced the Kashmir issue as far back as possible, I believe that its genesis has been rather simplistically painted as a tussle for territory between India and Pakistan, following the partition of the Indian subcontinent in 1947 into the dominions of India and Pakistan. The genesis of the Kashmir problem goes much deeper. I believe that the Kashmir issue was the inevitable result of the ruthless policies followed by Britain, the colonial power, to satisfy its political, defence and strategic interests in the Indian subcontinent during the ‘Great Game’ with the erstwhile Soviet Union, and of the utter ineptitude of eminent Indian leaders of undivided India in rising to the challenge. The Kashmir problem was deliberately created by the British, sustained by the British and intended by the British to remain festering, so as to serve their own interests – with the Indian leadership of undivided India being equally culpable for its inability to check the British from doing so. The Kashmir issue later assumed its present dimensions due to Pakistan’s persistent efforts, India’s flawed approach as also the political expediency of the international community. In the process, it is the people across the Indian subcontinent – whether in India, Pakistan or Bangladesh – who continue to be taken for a ride.

J&K acceded to India on 26 October 1947. It is not Pakistan’s case that J&K owed allegiance to Pakistan or acceded to Pakistan or was part of Pakistan’s territory or was under Pakistan’s sovereignty. Rather, Pakistan disputes the accession of J&K to India, and feels that it has been unjustly denied J&K by India. The violence in the territory of J&K with India (the other part being held by Pakistan and China) has reportedly been sponsored in no small measure by Pakistan. Such violence has spilled over to other parts of India and has included attacks on the Indian Parliament and the historic Red Fort at Delhi, bomb blasts in trains and crowded places, the 26/11 sea-borne attacks in Mumbai and the hijacking of airplanes.

The situation is compounded by the reported alienation of a section of the populace in J&K from the Indian Union, which has been skilfully exploited to sustain violence in the territory of J&K with India. A search into the cause for such alienation would raise bothersome questions that concern, or at least should concern, every individual subscribing to the rule of law. These questions refuse to go away merely by New Delhi condemning Pakistan for waging an untiring proxy war or by denouncing those disgruntled in J&K as an ‘ungrateful, treacherous lot’ having not so hidden loyalties with Pakistan. While the book will disclose the failure of Pakistan, Britain and the international community as a whole (including the United Nations) to adhere to the rule of law, nothing can absolve the Indian leadership of blame for following a patently misconceived approach towards J&K from 1947 onwards. It was New Delhi’s incredible stand before the UN and the world at large on the question of accession of J&K to India that conferred the ‘disputed territory’ status on J&K, internationalized the Kashmir issue and altered the political discourse on the Kashmir problem. Further, it was such stand that is believed to have helped nurture popular discontentment within the territory of J&K with India.

J&K has been characterized as a nuclear flashpoint on the Indian subcontinent, having the potential to disrupt international peace and stability. India and Pakistan have, in the past, gone to war over J&K. The Kashmir problem has dictated political developments in the rest of the Indian subcontinent, with repercussions throughout the world. The reckless strategies reportedly adopted by Pakistan to wrestle the territory of J&K from India, with the international community conveniently turning a blind eye, is said to have resulted in Pakistan becoming a breeding ground for international terrorism.

The Kashmir issue touches a raw nerve, both in India and Pakistan. The leadership of both countries have shared a love–hate relationship over the decades, with the people of J&K becoming the casualty when that relationship goes awry. Several efforts have been made to resolve the Kashmir issue between India and Pakistan, with and without the intervention of the international community. There are a series of broken peace accords between the countries. The primary reason for this sad state of affairs is that the parties who are primarily involved – India, Pakistan and the people of J&K – do not even share the same view of what precisely constitutes the Kashmir issue.

Does the Kashmir issue involve the legality of the accession of J&K to India that made the entire territory of J&K an integral part of the nation? Does the Kashmir issue relate to the overt invasion of J&K by tribal people from Pakistan in 1947? Or does the Kashmir issue pertain to New Delhi’s wish, expressed in 1947, to make a reference to the people of J&K to settle its accession to India once the invaders were thrown out? Does the Kashmir issue relate to the UN resolutions to hold a plebiscite in J&K under UN auspices to determine its future?

Is the Kashmir issue about the unhesitating and unabashed support given by Pakistan on every conceivable forum and occasion to the ‘right of self-determination’ of the people of J&K? Does the Kashmir issue include New Delhi’s demand that Pakistan must desist from its generous export of terrorism to the territory of J&K with India? With Pakistan holding about 35 per cent of the territory of J&K and China holding about 20 per cent, would the Kashmir issue relate to the demand of New Delhi that Pakistan and China vacate such territory of J&K? Or does it translate into the conversion of the present Line of Control into the international border, and letting Pakistan and China keep the territory of J&K held by them as has been suggested by some commentators?

Would the Kashmir issue cover the massive China–Pakistan Economic Corridor (CPEC) conceived through the Northern Areas (Gilgit–Baltistan region of J&K) held by Pakistan, and consequently, the broader Belt and Road Initiative (BRI) of China? Does the Kashmir issue include the annexation by Pakistan of the Northern Areas of J&K, perhaps on account of the investments made by China in this region and at its instance?

Would the Kashmir issue pertain to the abrogation of Article 370 of the Constitution of India through which J&K enjoyed a special status? Or should the Kashmir issue be viewed from the prism of heterogenous grouping of Kashmir, Jammu and Ladakh in the territory of J&K with India, with Jammu and Ladakh complaining of uneven development and hegemony of the Kashmir Valley for decades? Does the Kashmir issue include the plight of the displaced Kashmiri Pandits who are refugees in their own country, as also of the people in the territory of J&K held by Pakistan and China, who have been rendered ‘stateless’?

These are some of the layers of the Kashmir issue which have led to a difference in the very perception of what comprises the Kashmir issue. Forgotten in the varying, albeit important, layers and perceptions is the fact that the heart of the Kashmir issue, for reasons detailed in the book, is the conferral of the ‘disputed territory’ tag upon J&K on the international plane, the removal of which is imperative for lasting peace in the region.

As in the past, the governments will continue to talk to each other but in a language neither understands. The question, therefore, is not whether the countries should continue to talk. The question is what they should talk about. This book suggests what that conversation ought to be.

The book analyses the genesis of the Kashmir problem that led to the conferral of the ‘disputed territory’ tag upon J&K and, against that backdrop, offers a solution to the Kashmir issue that appears to have so far escaped consideration. However, in order to appreciate such solution, it is necessary to first depoliticize the Kashmir issue and an appropriate way to depoliticize any issue is to subject it to a legal analysis.

An examination of the legal underpinnings of the Kashmir issue will not only reveal how misdirected the approach of each of the affected parties has been towards J&K from 1947 till date, but it could also form the basis for forward movement on the Kashmir problem.

It will be readily agreed that the law merely reflects the political decision taken with regard to a matter. But once that political decision has been taken, accepted and crystallized into law (be it constitutional law or international law), all actions taken in respect of that matter by those holding power under that law must invariably be in consonance with such law. Any solution for the Kashmir issue must be consistent with the principles of law premised on the political decisions governing the matter. It is true that law alone would not resolve the Kashmir issue. However, the enunciation of the correct legal position on the Kashmir issue would influence the national and international political discourse on the matter, as also mobilize public opinion, so necessary for a just resolution of the Kashmir problem. To put it differently, one way of breaking the current political stalemate between India and Pakistan (and China) on J&K, and checking the terrible violence in J&K, is to use law to generate some movement so as to be able to eventually take political steps to resolve the Kashmir issue.

Many might be quick to point out that law is not an appropriate instrument to alter international relations dictated by political expediency. Few will pause to consider that while law may not be the ideal instrument to change international relations, the solutions often proposed to resolve the Kashmir issue are wholly inadequate, as noticed later in the book. I believe that there is really no other option but to go through the legal route as an initial step to break the political stalemate between India, Pakistan and China.

In view of the emotive and volatile response that the Kashmir issue evokes, at least on the Indian subcontinent, the literature on the subject is replete with distortions, prejudices and assumptions tailored to suit the interests of those concerned. In this book, therefore, an attempt has been made to present varying perspectives culled from UN documents, judicial decisions, official publications, authoritative writings and articles.

The fact that New Delhi has mishandled the Kashmir issue since 1947 is evidenced by no less than the judicial authority of the Indian Supreme Court, which has, in a series of decisions, negated several premises underlying New Delhi’s stand on J&K. The book, therefore, refers to the decisions of the Indian Supreme Court in particular, since these decisions bind New Delhi under the Constitution of India.

The book takes note of declassified British archives relating to the partition of the Indian subcontinent, which have been reproduced by several authors referred to in the book, notably Wali Khan, President of Pakistan’s National Awami Party and a Pashtun leader, and Narendra Singh Sarila, who was the aide-de-camp to Louis Francis Albert Victor Nicholas Battenberg, or simply Louis Mountbatten, the last Viceroy of India. Other useful sources are the books authored by Henry Vincent Hodson, or H.V. Hodson, the British economist, who was the editor of The Round Table from 1934 to 1939, the Director of the Empire Division of the Ministry of Information from 1939 to 1941 and the Constitutional Advisor to the Viceroy (1941–1942), and by Rao Bahadur Vappala Pangunni Menon, or V.P. Menon, who was the Constitutional Advisor to the last three Viceroys and a member of the Indian Civil Service. There are several books that corroborate the various facets of the factual matrix documented in this work, such as those authored by Yuvraj Krishan and Jaswant Singh.

I write this book as a lawyer, rather than as an academician. The approach, accordingly, is to draw on the facts of the Kashmir case taken from various sources, and then to present my evaluation of such facts and the possible solution to unravel the Kashmir knot. Though I write as an Indian and suggest the way forward to New Delhi on the Kashmir issue, my analysis of the Kashmir case would have remained the same had I belonged to any other nationality.

Introductions invariably give the chapterization scheme together with an outline of the contents of the chapters of the book. But then, cold facts and circumstances surrounding the Kashmir issue have to be divorced from the subjective feelings towards them. It has, indeed, become necessary to first rediscover bare facts about the Kashmir problem, which have been unceremoniously buried due to political expediency. The chapterization or outline of chapters would run the risk of prejudging the possible solution for, or for that matter, overlooking the subtleties of, the Kashmir issue. This introduction, therefore, stops here.




II

The Indian Subcontinent Under the British Colonial Rule

THE MASS STRUGGLE FOR INDEPENDENCE throughout the Indian subcontinent has been well documented. The persistent demand of the Indian leadership was that the British should withdraw from the subcontinent, leaving India to govern itself as a sovereign republic having no relations with the British Commonwealth. The British did transfer power on 15 August 1947, but only after partitioning India into the dominions1 of India and Pakistan within the British Commonwealth. The Kashmir issue, as will be evident shortly, stems from the British politics behind the partition of the Indian subcontinent. It is, therefore, imperative to place the Kashmir issue in the context of the British colonial rule. Let us, accordingly, start with an overview of the British colonial rule in the Indian subcontinent as it existed prior to 15 August 1947.

Indian Territory Under the British Colonial Rule

The British presence on the Indian subcontinent, then under Mughal rule, commenced with the arrival of the British East India Company, a trading corporation which had received the royal charter on 31 December 1600 from Elizabeth I, the Queen of England. The company had established a trade transit point at Surat in Gujarat by 1608. The character of the company ceased, by the middle of the 18th century, to be merely that of a trader and, instead, became that of a territorial power. Over the years, the company acquired de facto sovereignty over huge territories exercised through the Governor General appointed by its Court of Directors. The powers of the company were regulated initially by the British Crown and then by legislation enacted by the British Parliament. The first major battle for Indian independence in 1857, or the ‘Mutiny’ as the British viewed it, ended the role of the company in the governance of the Indian subcontinent. The Government of India Act of 1858 contemplated the appointment of the Governor General by the British Crown, later referred to as the Viceroy and Governor General of India or simply as the Viceroy of India. The Viceroy was to be instructed in the exercise of his powers by the British Secretary of State, a member of the British cabinet. The Secretary of State headed the India Office in London, which was a British government department set up in 1858 for this purpose.

There were two kinds of territory in the Indian subcontinent under the British colonial rule. One was the British-annexed territory, known as British India, which was divided into provinces. The Governor General appointed Governors to head each province. The administration was unitary and highly centralized.

The other territory under the British colonial rule was that of 560 odd princely states. These states covered an area of 715,964 square miles out of the total area of 1,581,410 square miles under British rule.2 Reversing its earlier policy of annexation, London decided, at least from 1858 onwards, not to annex such territory, but to maintain ‘a territorial and constitutional standstill’.3 Alexandrina Victoria, the Queen of the United Kingdom of Great Britain and Ireland, declared in 1858 that the British desired ‘no extension’ of their ‘present territorial possessions’ and that they ‘shall respect the rights, dignity and honour of the Native Princes’.4

The British did not generally interfere with the internal affairs of the princely states, which continued to be governed by their respective monarchical rulers, who, in turn, owed allegiance to the British Crown. The princely states under British paramountcy (or sovereignty) had no international personality and the British Crown had exclusive authority to make peace or war and to negotiate or communicate with foreign states.5

By 1876, the territory, which includes modern India, Pakistan, Bangladesh and parts of Burma, had become the ‘British Raj’. Alexandrina Victoria, the British monarch, was proclaimed as the ‘Empress of India’ at the Delhi Durbar (Court of Delhi) on 1 January 1877.

Communalization of the Indian Polity

Until the year 1857, the year of the ‘Mutiny’ against the British colonial rule, the British perceived the Muslims to be their primary enemy in the Indian subcontinent, having deposed Bahadur Shah Zafar, the last Mughal Emperor of India. Sarila asserts that thereafter, ‘the British identified a new enemy, namely, the growing Indian middle class, who were imbibing Western ideas of democracy, and a majority of whom happened to be educated Hindus’.6 The Muslim leaders were ‘anxious to unite with the Hindus and with other communities to present a unified front against British imperialism’.7 Wali Khan gives the instance of Syed Ahmad Khan, a highly respected Muslim leader, who declared at a function in Gurdaspur on 27 January 1884 that:

We [i.e. Hindus and Mohammadans] should try to become one heart and soul, and act in union. In old historical books and traditions you will have read and heard, we see it even now, that all the people inhabiting one country are designated by the term One Nation. The different tribes of Afghanistan are termed One Nation and so the miscellaneous hordes of people in Iran, distinguished by the term Persians, though abounding in variety of thoughts and religions, are still known as members of One Nation.... Remember that the words Hindu and Mohammadan are only means for religious distinction – otherwise all persons whether Hindus or Mohammadans, even the Christians who reside in the country, are all in this particular respect belonging to one and the same Nation.8

Wali Khan quotes Syed Ahmad Khan as again stating at a gathering of the Indian Association at Lahore later that year that:

I heartily wished to serve my country and my nation faithfully. In the word Nation I include both Hindus and Mohammadans, because that is the only meaning I can attach to it.... I call both those races which inhabit India by one word, i.e. Hindu, meaning to say that they are the inhabitants of Hindustan.9

The British were wary of such Hindu-Muslim unity and offered influential Muslim leaders their hand of friendship to wean them away from the Hindus. Sarila writes that the idea of ‘divide and rule’ came rather naturally to the British; ‘a British Member of Parliament, John Bright, had, as early as 1858, suggested the break-up of the Indian Empire and placing of some parts under Muslim control’.10

The Indian National Congress was formed in 1885 and included amongst its founders Allan Octavian Hume of the Theosophical Society and Dadabhai Naoroji. The membership of the Congress was open to all, and included persons of all faiths. When the Congress started spearheading the movement for responsible self-government, the British strategy was to ‘support other movements in the country with a view to loosening the Congress grip’.11 The British took deliberate steps to paint the Congress as a ‘Hindu’ party, though ‘the Congress had as members a large number of Muslims on its rolls, often a Muslim as its President and routinely Muslims as members of its executive’.12 The idea was to pit the Muslims against the Congress so as to keep the latter in check. The reasoning was simple: first, the British would offer to transfer power to Indian hands but on the condition that the Hindus and Muslims should resolve their differences before such transfer, and commit to the ‘protection of the minorities’. After all, according to the British, theirs was a responsible government – responsible to the British Crown and the British Parliament – and it was their duty to provide for the protection of the minorities. Having put such a condition, the British would ensure that the differences between the Hindus and Muslims were sharpened and, as will be seen subsequently, give those Muslim leaders they had won over (and not all Muslim leaders) the ability to veto any possible consensus between the Hindus and Muslims. The British would consequently get to retain power indefinitely.

And so, the British effort now was to win over Muslim leaders, several of whom did choose to align themselves with the British. Jaswant Singh records that Syed Ahmad Khan went on to condemn ‘the Congress movement as seditious’ in an article published on 23 November 1886 in the Aligarh Institute Gazette and came into open conflict with the Congress in the year 1887.13 With more and more Muslims being drawn to the Congress, Syed Ahmad Khan felt compelled to assert for the first time that ‘Muslims were a separate “people”, a separate “nation”’.14 Sarila documents that Syed Ahmad Khan, who ‘exhorted the Muslims to ally themselves with their old enemy and distance themselves from the majority community’, was knighted by Victoria, the British monarch.15

George Frederick Ernest Albert, or simply George V, who was then the Prince of Wales and later the King of the UK, visited India in 1905–1906. The then Secretary of State, John Morley, in his letter of 11 May 1906 to the then Viceroy Gilbert Elliot, the fourth Earl of Minto, referred to a conversation he had had with the Prince of Wales, during which the Prince of Wales had ‘talked of the National Congress rapidly becoming a great power.... There it is, whether we like it or not’.16

Jaswant Singh writes about the revelations made by Syed Mohammad Zauqi, editor of the paper Al-haq, who had accompanied the Prince of Wales as a local press representative during his India visit in 1905–1906.17

As per these revelations, Syed Hussain Bilgrami, the Nawab Imad-ul-Mulk of the princely state of Hyderabad (a position equivalent to that of a governor) and an influential Muslim leader, had disclosed that Walter Lawrence, the Chief of Staff of the Prince of Wales, had told him that he should not let Muslim youth seeking a political identity join the Congress.18 Zauqi narrates that Bilgrami went on to say that Lawrence had warned:

‘They will suffer if they do that. Let them start a political organization of their own and fight out their battle independent of the Congress. You keep control of that organization’. I said that the Nizam Government Rules precluded me from taking part in politics. He said, ‘let a big man, e.g. the Agha Khan, be its President merely for show. It is the Secretary who does the main work, controls and guides. You be the Secretary; and if your State Rules do not allow you, then let a nominal Secretary take that office and you do the real work behind the scenes. If you do not do that, Muslims will be crushed between two millstones....’19

Zauqi details the secret deliberations that took place during the India visit of the Prince of Wales, which led to the Agha Khan, who had ‘leanings towards the Congress’, being won over to set up a kind of ‘Muslim Congress’, the Muslim League.20 The news of the impending Minto-Morley Reforms led to a Muslim delegation being organized to call upon Minto. Sarila writes that:

After Sir Syed, the Agha Khan donned the mantle of Anglo Muslim cooperation.... It was the Agha Khan, who, in 1883, first put forward the idea of separate electorates for Muslims, i.e., that a certain number of seats in every election should be reserved for Muslim candidates and the Muslim electorate should vote exclusively for these Muslim candidates.... Under such a system Muslim candidates would not be required to seek support from people belonging to other religions or to pay heed to the interests of their non-Muslim compatriots ... a sure way to tear people politically apart. The Muslim League was launched by the Agha Khan and some landlords of Bengal in 1906.21

On 10 August 1906, William J. Archibold, the Principal of the Mahommedan Anglo-Oriental College that had been set up near Delhi by Syed Ahmad Khan with British help, conveyed Minto’s acceptance to receive a Muslim deputation. Minto, who met the deputation on 1 October 1906, was not only encouraging but went on to declare that the Muslims should be represented ‘as a community’ in ‘any system of representation whether it affects a Municipality, a District Board or a Legislative Council’.22 Minto’s wife, in her diary, made an entry dated 1 October 1906 as ‘a very eventful day, and epoch in Indian history’ stating that

a very big thing has happened today, a work of statesmanship that will affect India and Indian history for many a long year. It is nothing less than the pulling back of 62 million of people from joining the ranks of the seditious opposition.23

This British statesmanship was to govern the Indian subcontinent by communal politics. The Minto-Morley Reforms, contained in the Indian Councils Act of 1909, predictably provided for separate electorates for elections to local and municipal committees. It may be stated here that these committees had no real power, as no British representative was responsible to them. Jaswant Singh documents Morley as stating before the House of Lords that:

‘If it could be said that this chapter of reforms led directly or necessarily to the establishment of a parliamentary system in India, I for one would have nothing to do with it’. There could be no analogy, he said, between Ireland and India or between Canada or India. He derided the idea that ‘whatever is good for self government for Canada must be good for India’ as a ‘gross and dangerous sophism’. It was like arguing, he said, that, because a fur coat is needed in the Canadian winter, it is needed in the Deccan.24

Meanwhile, the freedom struggle across the Indian subcontinent picked up momentum, notwithstanding coercive penal British laws like the Defence of India Act of 1915 and the Rowlatt Act of 1919 conferring draconian powers on the British machinery in the subcontinent. Furthermore, the Muslim League and the Congress entered into the Lucknow Pact in 1916 to form a united front against the British for self-government in India.

The British, thereafter, intensified their policy of communal electorates in order to hinder the spread of the self-governing principle and to check Indian nationalism. The then Secretary of State Edwin Montagu and Viceroy Frederic John Napier Thesiger, First Viscount Chelmsford, put together the Montagu–Chelmsford Reforms in July 1918, which led to the enactment of the Government of India Act of 1919. This Act reaffirmed the principle of communal representation, with seats being reserved for Muslims, Sikhs, Indian Christians, Anglo-Indians and domiciled Europeans, in both provincial and central legislative councils. Montagu and Chelmsford candidly acknowledged:

Divisions by creeds and classes means the creation of political camps organized against each other, and teaches men to think as partisans and not as citizens.... We regard any system of communal electorates, therefore, as a very serious hindrance to the development of the self-governing principle.... That the principle works so well that once it has been fully established, it so entrenches communalism that one could hardly then abandon the principle even if one wished to do so.25

Over the years, the British succeeded in polarizing the Indian polity by playing with religion. Indeed, the then Viceroy Rufus Daniel Isaacs, First Marquess of Reading (or simply Reading) wrote to the Secretary of State William Robert Wellesley Peel, on 21 September 1922, as under:

I have just sent you a telegram, which will show you, how near we have been to a complete break between Muslims and Hindus. I have been giving the greatest attention to this possibility, and I have had the greatest assistance from Shafi on my council, who is a highly respectable Mohammadan.26

Shafi, referred to by Reading, was Mohammad Shafi, a member of the Viceroy’s Executive Council, who had, on 2 November 1921, emphasized that it would be in the interests of the British Empire to lure the Muslims away from the Hindus and to form an Anglo-Mohammadan Union.27

The British realized that the more irreconcilable the differences between the Hindus and Muslims could be made, the more they would become indispensable. The then Secretary of State Birkenhead cabled to Reading in March 1925 that, ‘I have always placed my highest and most permanent hopes upon the eternity of the communal situation’.28 Wali Khan quotes Birkenhead as saying that ‘[t]he more it is made obvious that these antagonisms are profound, and affect an immense and irreconcilable section of the population, the more conspicuously is the fact illustrated that we and we alone can play the part of the composers’.29 Wali Khan writes that:

The British had to adopt several underhand tactics to reach their goals. But reach they did. On 1 January 1925, the Viceroy announced to the Secretary of State, ‘The bridge Gandhiji had built to span the gulf between the Hindus and Mohammadans has not only broken down, but, I think, it has completely disappeared’.... In the same letter, the Viceroy wrote that although the Muslims were united in their support of the British Government but, ‘there is no outstanding man to compose the differences and head them’.30

The British search for a dependable Muslim leader ended with Mohammad Ali Jinnah, a politically ambitious barrister who enjoyed little or no support amongst the Indian Muslims. The Viceroy recorded on 20 May 1929 that:

I had a long talk with Jinnah a few days ago, which made it very clear to my mind that he and all the Bombay people, who are not disposed to Congress, are disposed to swing towards our direction if we can give them help later.31

Wali Khan refers to the British archives to highlight the steps taken by the British to organize the Muslim League into a well-funded and strong party, with funds being raised often from compliant rulers of the princely states.32 He records the then Viceroy Irwin, as stating on 9 February 1931 that:

I told him [Sir Mohammad Shafi] that I thought they would all have to fight hard and that it was no good supposing that a few packed meetings or newspapers articles would do the job. They must go out as wholetime missionaries and carry the flaming torch throughout the length and breadth of India. They must be prepared to build up a great organisation which might focus all constructive efforts to fight the Congress ... and they proposed to get to work, vigorous and comprehensive. This is encouraging and I only hope their good resolutions do not fade away. The League prepared a scheme, the financial aspect of which was the responsibility of the Princely States.33

Wali Khan details the British plan to set the Muslims and Hindus against each other and then to ‘tell the world that they were unable to relinquish power because of the hostility between the Hindus and the Muslims’.34 He records that:

During the First Round Table Conference the British took maximum advantage of the communal differences.... Although Gandhiji was present at the Second Round Table Conference, the British continued their power-play. In this regard Sir Samuel Hoare, Secretary of State, wrote on 2 October 1931, ‘The delegates are much further off with each other than they were last year and I don’t believe that there is a least chance of a communal settlement in the minorities committees’.... On 31 October 1932, the Viceroy wrote: The Hindus, Sikhs and Muslims are to meet on 3 November at Allahabad to endeavour to arrive at an agreement which will do away with the communal accord. I am assured by those who know that no agreement will ever be reached.... It was said that in comparison with the Second Round Table Conference there were a lot more differences between the Hindus and the Muslims during the Third Round Table Conference. The British were delighted to invite the various Indian leaders to London and allow them to wrangle in full public view. They hoped that whenever the parties reached an impasse, they could triumphantly announce to the world that theirs was not the blame!35

The communalization of the Indian polity had its impact, with a section of the Indian Muslims demanding the amalgamation of the Muslim-majority provinces in the Indian subcontinent into one province, ‘a pure land’ where the sharia would be practiced. However, such demand at that point of time did not contemplate or seek partition of the Indian subcontinent but the consolidation of a Muslim-majority area within India. The Punjabi leader and Urdu poet Mohammad Iqbal, later viewed as one of the founders of Pakistan, formulated this position in his presidential address at the annual session of the All-India Muslim League in 1930 as under:

[T]he Indian Muslim is entitled to full and free development on the lines of his culture and tradition in his own Indian homelands.... The Muslim demand for the creation of a Muslim India within India.... I would like to see the Punjab, North West Frontier Province, Sind and Baluchistan amalgamated into a single State.... The formation of a consolidated North West Muslim State.... 36

Hodson writes that

it is clear from the context of Sir Mohammad Iqbal’s speech that he was thinking not of total partition but of the structure of a confederal India. He spoke of the needs of other ‘autonomous states’ in India, obviously not all Muslim, based on language, race, history, religion and identity of economic interests, and he declared:

A unitary form of government is simply unthinkable in a self-governing India. Residuary powers must be left entirely to self-governing States, the Central Federal Government only exercising those powers which are expressly vested in it by the free consent of the Federal States.

Clearly this was neither the two-nation theory nor the true idea of Pakistan.37

Yuvraj Krishan agrees that Iqbal’s state ‘did not envisage partition of India but only a reorganisation of the Muslim-majority provinces of North Western India’, a model ‘Muslim land demonstrating the practice of the Sharia ... a millat of Imam’.38 Indeed, one of Iqbal’s poems hummed by millions of Indians today contains the lines ‘mazhab nahin sikhata apas mein bair rakhna, Hindi hai ham watan hai Hindustan hamara’, which can be translated as ‘religion does not teach us to begrudge each other, we are Hindi and our nation is Hindustan (India)’. These lines confirm that Iqbal viewed India as one nation.

British–Muslim League Affinity

The British, on their part, continued their policy of building up Jinnah to oppose the Congress and, indeed, to make prominent Muslims not belonging to the Muslim League irrelevant. Such a policy did not, however, initially meet with much success even in Muslim-majority provinces.

1937 marked a year of elections in the British provinces in the Indian subcontinent. The Congress formed the government in eight out of the eleven provinces of British India, including Muslim-majority provinces, and exercised authority over three-fourths of the population of British India. The British now began to apprehend that elections to the federal legislature could result in the Congress coming to dominate the federal government too. The British apprehension was not lost on Jinnah, whose Muslim League was routed in the 1937 elections, having ‘won only 109 of the total 482 seats allotted to the Muslims, securing only 4.8 per cent of the total Muslim vote’.39 Wali Khan records that

the Muslim League did not emerge as the sole representative of the Muslims in the four Muslim dominated provinces; not a single member of the Muslim League was elected to the Provincial Assembly of Sind and NWFP (North-West Frontier Province), and only one out of 84 Muslim members in the Legislative Assembly of Punjab was a League member. In the above provinces, (non League) Muslims had formed governments; Sir Sikander Hayat Khan was the undisputed leader of Punjab, Maulvi Fazlul Haq of Bengal, Khan Bahadur Allah Baksh Somru of Sind and Sir Sahibzada Abdul Qayum of NWFP.40

The Congress, on its part, refused to let the Muslim League join the government as a coalition partner. Such refusal cemented the policy of mutual support adopted by the British and Jinnah. The then acting Viceroy Fifth Baron Brabourne is said to have reported to the Secretary of State Lawrence John Lumley Dundas of Zetland on 18 August 1938 that Jinnah had proposed that the British ‘should keep the Centre as it was now ... and make friends with the Muslims by protecting them in the Congress Provinces’ and that if the British did that, ‘the Muslims would protect’ the British ‘at the Centre’.41

On 3 September 1939, the then Viceroy Victor Alexander John Hope Linlithgow proclaimed that war had broken out between Britain and Germany and that a state of war emergency existed in India.42 The British government, without any consultation with the Indians or their elected representatives, declared India as a belligerent country at war with Germany. The Congress sought clarity on Britain’s war aims before it would agree to cooperate in its war efforts.43 On not getting a response, the Congress declared that the issue of war and peace for India had to be decided only by the Indian people and, in protest, resigned from the governments in the British provinces less than two months after the outbreak of the Second World War. While India was, in the words of the influential then leader of the Congress and later India’s first Prime Minister, Jawaharlal Nehru, ‘completely opposed to the idea of the triumph of Nazism, it is no good asking her to come to the rescue of a tottering imperialism’.44 It has been suggested that such step by the Congress created doubts in the mind of the British about the commitment of the Congress to join the fight against Adolf Hitler and prejudiced the British public opinion against it.45 With the resignation of the Congress from the provincial governments, the Muslim League positioned itself to fill the political vacuum and assured the British of its cooperation in the war. Jaswant Singh notes that:

In order then to offset Congress hostility, and perhaps mindful of the dangers of Congress and the Muslims combining in their hostility against the British, as they had done during the Khilafat movement at the end of the First World War ... the viceroy sought support elsewhere. The obvious and only choice was Jinnah and his Muslim League. Linlithgow found it expedient to befriend the Muslim League and to become a rival to the Congress on the all India scene. In the process the government used the existence of ‘internecine conflicts’ between Hindus and Muslims to consolidate its own position.46

Be that as it may, a war-weary Britain, who faced the intensifying freedom struggle against colonial rule across the Indian subcontinent, by now knew that it would eventually have to transfer power to Indian hands.

But then, losing control over the Indian subcontinent would have had far-reaching consequences for the entire British Empire. Sarila refers to the ‘Great Game’, or the ‘Tournament of the Shadows’ as the Russians called it, being played between Britain and the erstwhile Soviet Union to dominate Central Asia.47 It was later that the Great Game translated into the Cold War, with the US relying on London’s political and strategic support as also its extensive experience. Sarila writes that British strategists apprehended the extension of Russian influence into the Persian Gulf region with its oil fields, popularly referred to as the ‘wells of power’.48 Since this region was of vital interest to Britain, it was necessary for the British to have a Middle Eastern sphere of influence. Besides, Britain could not afford to lose control over the entire Indian subcontinent that had served as its military base in dominating the Indian Ocean area and which had also been the never-ending source of manpower for the Imperial Army.49 Indeed, Mohammad Mosaddegh, the then Iranian Prime Minister, had noted in the 1950s that the strategic movements of the Allies in Iraq and Persia during the Second World War had only been possible due to the existence of such an Indian base.50

Yuvraj Krishan describes the reasons for Britain’s desire to establish military bases in the North-West Frontier of colonial India as follows:

The British military experts and imperial strategists felt alarmed by Germany’s ‘Drive towards the East’, and the Soviet extension of power and acquisition of control over critically important raw materials like coal and oil in Central and South Asia. The British ruling classes and their military experts and strategists were unanimous that the German and Russian expansionism and export of Marxist ideology constituted threats to their political dominance in South Asia and South East Asia. These experts and strategists considered the establishment of the British military bases in the North West Frontier essential so as to ensure that the political control of the territories in Central Asia or of the Persian littoral was in friendly hands.51

Thus, the way out for the British was to partition the Indian subcontinent in order to create an accommodating and reliable sovereign state in the crucial northwest region of the Indian subcontinent, ‘Pakistan’. Menon records that

the British were bent upon the division of the country; that they wanted to create a Middle-Eastern sphere of influence and in the pursuance of that policy wished to bring about the creation of a separate Pakistan ... [this] was in accord with their policy of protecting the Straits of Hormuz on the Persian Gulf and the Suez Canal from Russian influence, and with their new but overwhelming interest in the oils of Iran, Iraq and Arabia.52

Wali Khan adds that


there was the matter of India’s strategic natural location. Surrounded on three sides by vast oceans, its north was protected by the ramparts of the Himalayan range; a few natural passes were the only means of entering the country by land. The fact that those passes linked the country with the USSR posed the only real danger and threat.... During the Russian revolution of 1917 when the world witnessed its first ideological state, the British Government devised various strategies to curb its growth....

[The British] considered the (north west) Frontier their horizon because here they were pitted against a well-matched enemy. It bordered on Russia, where the Czarist empire extended to the river Amu in Afghanistan. After the Soviet Revolution of 1917.... River Amu, which until now was a geographical boundary, became an ideological boundary as well. In order to protect themselves from this ideological revolution, the British felt the need to create a counter ideology....

The Secretary ... wrote to the Viceroy that while the Hindus were only confined to India, Muslims were spread from the China border, all the way to Turkey....

[The British] wanted to use Islam as a military crescent which stretched from Turkey to the Chinese border, and which could be strung around the neck of the USSR.... To strengthen and complete the crescent an Islamic stronghold had to be created from Turkey and Iran right up to the China border. To achieve this, it was essential to separate, in the name of Islam, the northern part of India which bordered on the Russian territory....

[T]he English proposed to use Islam against Russia. In (colonial) India the Muslims were ruled by a Kafir race, the Christians. So to make a distinction between Kafir and Munafiq, they started calling the Russians anti-God. This was a clever use of semantics to create a Muslim aversion for Russia.

The British ‘conjectured’ that just as they could use Islam as an idealistic force against Russia ... [i]t could become a communal tool for creating hatred between the Hindus and the Muslims.53



The poor relations between the British and the Congress had made the British realize that the Congress, which would rule India after its independence, would deny them military cooperation. The British settled for the Muslim League, which it had so far propped up to counter the political threat of the Congress to their colonial rule. The idea was to tempt the politically ambitious Jinnah, who led the Muslim League, with the plan to detach the predominantly Muslim northwest region of colonial India and to establish a separate state there – ‘Pakistan’ – ostensibly on the basis of the two-nation theory. To put it simply, the theory asserted that Hindus and Muslims could not live peacefully together in one country and were to be considered as two separate nations in every respect.54 Hence, a separate state should be carved out for the Muslims, namely, ‘Pakistan’. The Indian subcontinent would, thus, be partitioned into the dominions of Hindu India and Islamic Pakistan.55 The proposition became a realizable one following the working relationship established between the British and Jinnah during the Second World War.56 Menon records that

the Congress opposition to the war effort and the Muslim League’s de facto support for it had convinced the British that Hindus generally were their enemies and the Muslims their friends, and that this consideration must have added force to the silent but effective official support for the policy of partition.57

Wali Khan documents that it was at the instance of the then Viceroy Linlithgow that Chaudhry Muhammad Zafarullah Khan, a member of the Viceroy’s Executive Council, was asked to submit a map of the two dominions.58 Linlithgow wrote to the Secretary of State on 12 March 1940 that:

Upon my instruction Zafarullah wrote a memorandum on the subject. Two Dominion States. I have already sent it to your attention.... Copies have been passed on to Jinnah.... While he, Zafarullah, cannot admit its authorship, his document has been prepared for adoption by the Muslim League with a view to giving it the fullest publicity.59

Ten days later, Jinnah presented the two-nation theory at the All India Muslim League session held from 22 March to 24 March 1940 at Minto Park, Lahore, as under:

Hindus and Muslims belong to two different religions, philosophies, social customs and literature. They neither intermarry nor inter-dine and, indeed, belong to two different civilizations that are based mainly on conflicting ideas and conceptions. Their concepts on life and of life are different. It is quite clear that Hindus and Muslims derive their inspiration from different sources of history. They have different epics, different heroes and different episodes. Very often the hero of one is the foe of the other, and likewise, their victories and defeats overlap. To yoke together two such nations under a single state, one as a numerical minority and the other as a majority, must lead to growing discontent and final destruction of any fabric that may be so built up for the government of such a state....60

The Lahore Resolution of 1940 adopted by the Muslim League accordingly declared that:

No constitutional plan would be workable or acceptable to the Muslims unless geographically contiguous units are demarcated into regions which should so be constituted with such territorial readjustments as may be necessary. . . the areas in which the Muslims are numerically in a majority as in the North-Western and Eastern zones of India should be grouped together to constitute independent states in which the constituent units shall be autonomous and sovereign.61

The idea behind the Lahore Resolution of 1940 was clearly that of the British. Sarila writes that, at that time, neither Jinnah nor the Muslim League in fact represented all the Indian Muslims and that even within the Muslim League there was serious opposition to Jinnah’s views.62 He points out that ‘Sikandar Hayat Khan and Fazal-ul-Haq, the Muslim League premiers of the Punjab and Bengal – the major provinces claimed by Jinnah for Pakistan – were totally opposed to the concept of a Muslim nation’, with Sikandar Hayat Khan calling it ‘Jinnahstan’.63

Given that it was the British who had chosen Jinnah to mouth the two-nation theory, the British did everything in their power to convey that Jinnah alone was the representative of all Indian Muslims. Wali Khan documents that:


In his letter dated 4 December 1939 the Viceroy wrote to the Secretary of State for India: I am fully alive, as my letter to you about Jinnah’s questions will have shown, to the objection to allowing the Muslim minority to turn itself into a majority with the right of veto and that does seem to appear to be a position that we can accept.

This letter is written to explain his stand on the Muslim League Working Committee’s proposal that the British Government should give it assurances that ‘no declaration of constitutional accord for India should be made without the consent and approval of the All India Muslim League’.

During this time Jinnah made the following demand: The Muslim League should be taken into full and equal partnership with His Majesty’s Government in the ruling of this country, and authority shared with them. [Viceroy’s letter, dated 5 September 1940].

During those days, a large representative gathering of nationalist Muslims was held in Delhi. The Assembly was chaired by the Chief Minister of Sind, Allah Baksh Somru. The Secretary of State, Lord Zetland, asked the Viceroy to report on this gathering. On 14 May 1940, the Viceroy wrote:

I attach no particular importance to the Delhi Conference of the Muslims which took place a few days ago. It has been well organised and the Congress press machine has written it up admirably.... We both are, of course, aware that there is a not unimportant Muslim element outside the Muslim League.... Indeed, I am sure that Jinnah remains the man to deal with on the Muslim side.

The British deliberately ignored those Muslims, who, along with the Congress, were struggling for freedom. Their very faith was called ‘questionable’. More than 1000 representatives, who had gathered together under the leadership of an elected Chief Minister, were totally disregarded. The Viceroy did not mince his words when he wrote to the Secretary of State that ‘Jinnah is our man and we accept him as a representative of all Muslims’.64



Wali Khan emphasizes that the British ‘spared no effort to make it clear to all Muslims that unless they paid homage to Jinnah, they would remain non-entities for them’, and to then turn the Muslim minority represented by Jinnah into a majority and accord it the power of veto.65 Once Jinnah realized that the British needed him for their own interests, he demanded his pound of flesh to eliminate any other Muslim power centre. For instance, the British endorsed Jinnah’s
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