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			Book Presentation: The Great Decision by Cliff Sloan and David McKean

			Book Abstract

			The Great Decision is Sloan and McKean’s account of all the issues that culminated in saving the Supreme Court of the United States from perishing into insignificance and placing its power on the same level as the executive and legislative branches of government. Marbury v. Madison came to the Supreme Court at a time when the capital, like the country, was divided more than ever in the Republic’s short history and the government was so near a collapse that a second revolution seemed inevitable. It was up to Chief Justice John Marshall to keep the union from falling apart. After the first truly contested presidential election, the case of a citizen demanding a commission authorized by former President Adams put the Court at odds with the president, had members of Congress looking to impeach the Court, and ultimately established the power of the Supreme Court to be the last word on constitutionality; a stroke that laid the cornerstone of the distinctive American rule of law.

			About the Author

			Cliff Sloan is a partner in the law firm of Skadden, Arps, Slate, Meagher < Flom. He is a former Supreme Court clerk and former publisher of Slate magazine. He has argued before the Supreme Court five times and has written about the Supreme Court for many publications, including Newsweek, the Washington Post, and Slate.

			David McKean is a top level Senate aide. He was chief of staff to Senator John Kerry of Massachusetts from 1999 to 2008. He is the author of two highly acclaimed political biographies, Friends in High Places and Tommy the Cork.

		

	
		
			Summary of The Great Decision (Cliff Sloan and David McKean)

			A Capital in Question

			The fact that Washington became the nation’s capital at all was a surprise. Congress had been unable to agree on any location in the early years of the Republic although the Constitution required they find a permanent capital as a symbol of the new government’s durability. It was former President George Washington who finally decided the capital should be near his home on the Potomac. Still, efforts to launch and build the Capitol building repeatedly faltered and sputtered – a reflection of the fragile state of the country’s government in general.

			The Supreme Court was no different. Up to this point, Capitol commissioners had basically ignored the Court entirely. The justices were relegated to empty rooms in the Executive or War offices to meet before finally a small, half-finished room in the Capitol was provided for them. This was telling. The Supreme Court was by far the least significant of the three government branches and its powers were completely unchartered and undefined.

			Adams vs. Jefferson

			The country was still in a state of mourning after Washington’s death in 1799 when the heated presidential race began between President John Adams of the Federalist Party and Vice President Thomas Jefferson of the Republican Party. Both men had very different visions for the country and their parties fought bitterly. At that time, Adams, still in Philadelphia, left friend and Secretary of State John Marshall in charge of the new Capitol where he oversaw foreign affairs, kept an eye on the departments, and administered the ongoing construction.

			As the election campaign continued, the political atmosphere became so toxic that talk of possible secession and civil war was common. Jefferson didn’t like the way Adams ran the country. He felt Adams had too many aristocratic pretensions and admired too much the British monarchy they had fought to free themselves from. Adams made many controversial choices as president, but his most controversial action was to sign into law the Alien and Sedition Act in 1798. Among other things, the act actually made it a crime to criticize the federal government. This allowed Federalists to arrest Republicans and charge them with sedition. This played a large role in Adams’ defeat in 1800.

			Marshall

			While the country grappled with who would win the tie between Jefferson and Aaron Burr, Adams was tasked with appointing a new Chief Justice to the Supreme Court. He ended up selecting his closest advisor, John Marshall. Marshall, who was currently Secretary of State, had been an aide to George Washington, one of the first students at William & Mary law school, a successful Virginian lawyer, and a member of Congress. Although a Federalist, Marshall was not an ideologue and as he ran for Congress, he said he wouldn’t have voted for the Alien and Sedition Act.

			Marshall was a very affable character with one exception; his second cousin, Thomas Jefferson. Family feuds and political differences pitted the cousins against each other and their mutual detestation was well known. While Marshall was unanimously confirmed as the third Chief Justice of the Court, Jefferson had no apparent reaction.

			Jefferson’s victory over Aaron Burr caused raucous celebrations in the streets of the capital. As Republicans cheered, others, such as Chief Justice Marshall, feared for the future of the young democracy.

			The Midnight Judges

			Two weeks before he was to leave office, Adams was busily appointing hundreds of commissions around the federal circuit. He relied on Marshall more than any other when deciding who would fill these positions; many with family, friends, and loyal Federalists. They were referred to as the “midnight judges” because it is said that Adams was signing their appointments and the Senate was confirming them right up until the midnight before Jefferson’s inauguration. Jefferson was appalled by Adam’s actions, calling Adams an embarrassment and seeing the act as a method of undercutting the incoming Republican administration.

			The commissions were sent to the State Department for finalizing and transmitting, but the State Department was in a state of chaos. Marshall was in charge of this step and relied on his brother, James, a new judiciary appointee, to deliver the commissions. James signed for the batch, but couldn’t carry all of them, so he returned some and crossed them off his list. Marshall noticed that some commissions remained undelivered, but in the frenzy of the moment, he thought little of it.

			President Jefferson

			A former Secretary of State under Washington, the day after his inauguration, President Jefferson decided to pay a visit to the State Department. While there, he noticed documents on a table with the seal of the United States. When he realized that they were commissions for federal justices signed by Adams on March 3, his last night as President, he forbade their delivery. He later explained that he believed delivery was essential to the validity of a deed. He was extremely angry with Adams and while he did not rescind any appointments, he refused to re-commission any that were found to have errors.

			Very soon after, President Jefferson began to immediately fill out his cabinet. Most notably, fellow Virginian and close advisor James Madison was appointed Secretary of State. Known as the “Father of the Constitution,” Madison also co-wrote the Federalist essays and helped frame the Bill of Rights.

			Marbury Files Suit

			In December 1801, the Supreme Court began its first post-election session and on December 16, former Attorney General Charles Lee appeared before the court with a request. His four clients, Dennis Ramsay, Robert Hooe, William Harper and William Marbury, had been appointed to be justices, but their commissions had never been delivered. Lee requested a judicial writ of mandamus, for Secretary of State Madison to deliver the withheld commissions so the four men could take office.

			Lee’s affidavit explained that they had been nominated by the President and confirmed by the Senate and their commissions had been prepared, but never delivered. They had requested them from Madison, but he told him he was too busy. The chief clerk of the State Department and the attorney general both said they didn’t know what had happened to the documents or if they even existed. Even the Senate ignored their request for records of the nominations.

			When asked for Secretary Madison’s position, the attorney general replied that although Madison had received notice of the lawsuit, he could not attend to the issue at this point. This was taken as a sign that the Jefferson administration was ignoring the Supreme Court. The Court announced that it would allow the case to continue because the men had been credibly informed of their nomination and confirmation and Madison had refused to give satisfactory explanation. Arguments would be heard next term in June.

			The Lines are Drawn

			Republicans found this court order an act of shocking audacity. How could the Supreme Court think they had a right to force Jefferson and Madison to justify their actions about who would hold office? They called it an abuse of power and an attempt to stigmatize the Executive branch. Jefferson reacted with veiled apprehension and said it was an attempt to beat down the Republican Party. Republicans in Congress responded with a plan to launch an assault on Adam’s midnight judges, starting a new round of political warfare.

			Jefferson was worried that a constitutional crisis was looming and he was right. In January, Republicans introduced a motion calling for the repeal of the Judiciary Act of 1801, which had allowed Adams to make certain last minute appointments. It passed in both the House and Senate. Throughout the debate, the case of Marbury v. Madison was never far from the surface. Federalists insisted on the power of the Supreme Court to overturn an unlawful action taken the by the Executive branch while Republicans shot back saying that unelected judges who were accountable to no one would yield unfettered power.

			Republicans also introduced and passed the Judiciary Act of 1802, which drastically changed the Supreme Court schedule, canceling the February and August terms and replacing them with June and December terms. This effectively shut down the Supreme Court for a full 14 months, making them unable to hear Marbury v. Madison or hear appeals of the recent Judiciary Act action any time soon.

			The Trial Begins

			In 1803, the Court was poised to hear two important cases. Marbury would ask the Court to rule on whether the actions of Jefferson and Madison, in blocking the midnight appointments, violated the law. In Stuart v. Laird, they were to rule on whether or not the Republicans’ repealing of the Judiciary Act was unconstitutional. Charles Lee represented plaintiffs in both cases. Republicans suggested that for the Supreme Court to invalidate a law as unconstitutional was so replete with anarchy that it was a threat to the very existence of government, law, and order.

			In arguing Marbury, Lee faced a vexing problem. He had to present evidence establishing that his clients had been duly appointed, show the existence of formal commissions appointing them to office, and show, after nomination by president and confirmation by the Senate, that the commission had not been delivered
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