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Introduction

The residents who assume positions of responsibility as officers and directors of homeowners associations will be the key to its success or the catalyst for its failure. The association is created to preserve the concept of planned residential living, and the officers and directors are charged with the responsibility of ensuring its success. These responsibilities can be significant and their implementation is governed by formal procedures that may be both new and confusing to community leaders.

Leaders of the homeowners association are, in almost all cases, volunteers and residents of the community. They are confronted with enforcing the covenants and restrictions among their neighbors and balancing community goals and the rights of individual owners.

The officers and directors carry out their duties within the formal confines of the governing documents, the rules of parliamentary procedure and applicable law. Collectively, these formal standards assure fairness and uniformity for community residents and present a unique challenge to the community leaders. The formalities prescribe notice and require open meetings. They establish eligibility and set standards of conduct for officers and directors, and they provide the methods by which the membership may express its collective will.

Formal policies and procedures do not have to be unnecessarily complicated and they should not frustrate the substantive goals of the homeowners association. This manual is designed as a practical guide to assist community leaders with their duties and responsibilities and as a reference tool to assure the successful operation of the homeowners association.

This manual provides a step-by-step explanation of the requirements for meetings, membership voting and the parliamentary procedures that govern gatherings of the association and its board of directors. It contains sets of forms and sample documents for use by community leaders and seeks to provide answers to the basic questions that arise from time to time on the operation of the community.

When officers and directors approach implementation of their duties, the author hopes that this manual will assist them and their advisors with problems of procedure and association organization. It is offered to simplify and clarify the formal and technical elements of association operation. By doing so, the main role of the homeowners association can be successfully carried out and the organization will function correctly for the benefit of its member-residents.
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1.1      General

1.2      Responsibility of the Individual Member

1.3      Interrelationship of the Parts
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1.10    Priority and Consistency of the Documents

 

1.1 General. The mandatory homeowners association is the cornerstone of a planned residential community. It gives continuity to the community, preserves the architectural integrity and maintains the common properties. Properly run, it promotes the community concept and protects the community’s property values. In many cases, it makes available recreational and other facilities that might not otherwise be affordable or available to homeowners and residents. The homeowners association can be the vehicle for the community communication and security and it can protect and maintain the common easements and common services that exist for the benefit of each member of the association.

Automatic and mandatory homeowners associations are part of an overall concept of residential property ownership. Purchase of the home or lot brings with it membership in the association which provides the structure for operation and management of the residential community concept. Membership includes certain mandatory obligations, financial responsibilities and a commitment to abide by the use restrictions and rules of the association.

The association’s responsibilities may be limited to basic maintenance functions or may be expanded to include sophisticated and elaborate maintenance for the property as well as delivery of special services to individual homes. Association membership generally brings with it the obligation to pay assessments and the responsibility for each individual to contribute to the overall community well-being. To be successful, the community must be properly run by its officers and directors and have some level of participation by each of its members.

1.2 Responsibility of the Individual Member. Members of the homeowners association have two responsibilities: one to themselves and to their individually owned property and one to the association and the community concept. The individual responsibility requires the member to occupy, maintain and use the property in accordance with the restrictive covenants. By doing so, the member avoids the penalties and sanctions the association can impose when enforcing the restrictions. By meeting the individual financial obligations, the member avoids the possibility of liens against the property and the levy of additional penalties and costs at the time delinquent assessments are collected.

The collective goal of the homeowners association is to maintain the quality of the property and the lifestyle envisioned by the planned residential development. Apathy by individual members can render the association ineffective and can destroy the community concept. To maintain the quality of life that accompanies a well-maintained residential community, each individual member must do his or her part. The success of the homeowners association will depend on how well each member meets and keeps the responsibilities that are established by the covenants creating the overall community concept.

1.3 Interrelationship of the Parts. The parts of a planned residential community consist of (1) the individually owned lots or residences, (2) the common scheme of covenants and restrictions that govern the homes and their occupants and (3) the homeowners association that administers to the shared property and the community regulations. The parts of the community are melded together by the recorded restrictions. They encumber each individual lot or parcel of real estate and they impose their conditions, responsibilities and restrictions upon each lot owner. The recorded restrictions also grant membership rights in the homeowners association to each owner as an incident to the ownership of property in the community.

The parts of a planned residential community cannot be separated from one another once the covenants and restrictions are recorded and permanently encumber the parcels of property. Membership rights in the homeowners association are transferred automatically at the time that a piece of property in the community is transferred to its new owner. The covenants imposing financial obligations on each lot and restrictions on its use also remain with the property as a condition of ownership. The benefits of ownership are also transferred at the time of sale including rights to use the common property and the benefits from the common services.

1.4 The Law and Legal Principles. The corporate charter and bylaws for the homeowners association are established under the laws that regulate corporations in the state. These laws outline the full range of corporate authority and limits on that authority. The statutes establish the standards of conduct for officers and directors and provide for meeting and notice procedures that supplement the specific provisions contained in the association’s governing documents. The state’s corporate law will specify the annual filing requirements and filing fees necessary to maintain the corporation’s existence, and it will set out the procedures for designating the registered agent and registered office for the association.

Traditionally, homeowners associations are not-for-profit corporations and the state’s corporate law will prohibit distribution of any part of the corporate income to individual members, directors, or officers of the homeowners association. The law does allow reasonable salaries to be paid to officers, directors and employees if the homeowners association’s articles or bylaws permit it. Under some circumstances, the association may be organized under a special statute such as the condominium, cooperative, or mobile home act in the state. The special housing statute controls over general corporate law when there are inconsistencies between the two parts of the statutes.

Beyond the specific corporate law, the association must be sensitive to the constitutional standards that guarantee equal protection, due process of law and the right to contract to each association member. The declaration of covenants and restrictions is an elaborate contract among the individuals owning and sharing property in the community. Each owner is entitled to the protections which prohibit these contract rights from being impaired by others. Owners are entitled to defend their contract rights and to resist the efforts of those who would impair or take them away. The constitutional standards of equal protection and due process guarantee fairness and equality to each owner and member of the association. They prohibit discriminatory conduct by the association and arbitrary action of the board of directors. The association’s operation must always be well within these constitutional principles if it is to be successful.

The board of directors must also be sensitive to the laws, ordinances and zoning at the local level of government. The homeowners association must follow ordinances governing the health, safety and welfare of residents as well as the standards which govern the construction of buildings and their improvements. Repairs, alterations and modifications to buildings and other improvements maintained by the association must be done in accordance with local building codes. Other health and safety measures such as fire codes and restrictions on swimming and recreational facilities also restrict and guide the association’s conduct and activities on behalf of the members.

Application of the law and legal principles to the homeowners association and to the planned community arrangement is not unnecessarily complicated. Each officer and director should be aware of its general requirements and should be prepared to call for legal advice from the association’s attorney when assistance is needed on a particular point. Each homeowners association should have a legal advisor knowledgeable in the affairs of the community and the law applicable to it. When the board of directors and officers of the association rely on the attorney’s advice for guidance, they have met their fiduciary responsibility to the association and will be relieved from any personal liability
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