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			FOREWORD

			
				In Freedom of Speech: A People’s History of Deomcracy’s Most Essential Right, Christopher M. Finan offers a brisk, concise, vivid chronicle of struggles throughout American history over claims to freedom of expression. His thesis is clear and compellingly argued: “The most important reason for defending free speech for all, including those we fear or abhor, is that history shows the power of free speech to change things for the better.” In propounding this message, Finan brilliantly performs several useful tasks. For one thing, he introduces readers to unfamiliar facets of the lives of well-known figures. Frederick Douglass is famous for his abolitionist oratory and journalism. Finan highlights Douglass’s eloquent, though overlooked, demands that speakers and writers be protected against censorship. “The right of speech,” Douglass asserted, “is a very precious one, especially to the oppressed.” Condemning a mob that broke up a meeting he was supposed to address, Douglass maintained that “to suppress free speech is a double wrong. It violates the rights of the hearer as well as those of the speaker.” Similarly dedicated to freedom of expression as both ends and means was Martin Luther King Jr. In his first major speech as a civil rights leader, calling for the Black community of Montgomery, Alabama, to boycott racially segregated busses, King insisted that “the only weapon that we have in our hands is the weapon of protest.” Voicing appreciation for the leeway to deploy dissent, King remarked that “the great glory of American democracy is the right to protest for the right.”

			Finan also accentuates obscure figures who gave their all to express themselves despite knowing that doing so would elicit painful repression. Ida C. Craddock, for example, was a mystic freethinker who offered sex counseling in the 1890s, which provoked fervent efforts to silence her. Craddock’s mother succeeded briefly in committing her to an insane asylum. An employer fired her on account of her writings. She was repeatedly arrested on obscenity charges and endured imprisonment. Upon yet another conviction that carried with it a ten-year term of incarceration, Craddock committed suicide.

			The former executive director of the National Coalition Against Censorship (NCAC), Finan writes especially knowingly about figures who have contributed significantly to the institutional infrastructure of freedom of expression. This includes the remarkable Roger Nash Baldwin, the principal guide and inspiration behind the American Civil Liberties Union (ACLU) during its first several decades. “I am dead certain,” Baldwin declared, “that human progress depends on those heretics, rebels, and dreamers…whose ‘holy discontent’ has challenged established authority and created the expanding visions mankind may yet realize.” Finan’s heroes also include entrepreneurs like Horace Liveright, who, as the publisher of Eugene O’Neil, Ernest Hemingway, and Theodore Dreiser, did battle against the “Clean Books League” and others who sought to repress “bad books.”

			Finan lauds judges like Justice Oliver Wendell Holmes Jr., who warned that “we should be eternally vigilant against attempts to check the expression of opinions that we loathe and believe to be fraught with death.” Similarly, Finan praises Justice William J. Brennan, who imagined the tradition “of a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide open….” Librarians receive appreciative attention in Finan’s history, particularly the leadership of the American Library Association (ALA), which established in 1939 the Library’s Bill of Rights. Asserting a position that is deeply controversial today, the ALA maintained that librarians should obtain books based on “value and interest” and ignore “the race or nationality or the political or religious views of the writers.” Further lauding the ALA, Finan quotes a statement that it adopted in 1953 in the midst of anticommunist hysteria. Embracing “The Freedom to Read,” the ALA declared: “We believe…that what people read is deeply important; that ideas can be dangerous; but that the suppression of ideas is fatal to a democratic society. Freedom itself is a dangerous way of life, but it is ours.”

			As he delineates the progressive dissenting tradition, Finan concurrently examines the partisans of repression. He soberingly beckons us to recall that on July 4, 1798, Congress enacted the Sedition Act, which threatened with imprisonment and fines anyone who said anything “false, scandalous or malicious” about federal officials in an effort to “excite against them the hatred of the people” — a vague, manipulable proscription that Federalist authorities used enthusiastically against their adversaries. Finan reminds us that anti-slavery journalists were routinely subjected to mobbing and that vigilantes issued bounties for their detention. When Elijah P. Lovejoy voiced support for gradual emancipation in Missouri, enraged opponents told him “freedom of speech and press does not imply a moral right…to freely discuss the subject of slavery…a question too nearly allied [with] the vital interests of the Slaveholding States to admit of public disputation.” When Lovejoy persisted, he was made to flee, fearing for the safety of his family. Later he was murdered.

			Finan insists that we remember that in 1873, Congress enacted a national censorship statute that empowered Anthony Comstock, the head of the New York Society for the Suppression of Vice, to patrol the country, threatening with prosecution purveyors of information, beliefs, or images that he perceived to be “obscene.” Comstock engineered the jailing of Victoria Woodhull (the first woman to run for president) because she had the temerity to publicize the adultery of Henry Ward Beecher, one of the country’s most prominent ministers. Comstock thought it scandalous that a woman would write about sexual affairs for the public and be paid for doing so. Comstock successfully prosecuted Dr. Edward Bliss Foote for mailing pamphlets that described methods of birth control; D. M. Bennett (the publisher of The Truth Seeker newspaper) for mailing a pamphlet, Cupid’s Yokes, that promoted “free love” (i.e., sex outside of marriage), and Ezra Haywood for publishing a letter that contained the word fuck.

			In the late nineteenth century, judges repeatedly issued overbroad injunctions that unfairly muzzled striking laborers. An injunction in Seattle, Washington, for example, barred strikers from “using in any way any language tending to…incite the antagonism of the citizens…and from using any language ridiculing the institutions of this country…” In World War I, the federal government denied mail service to purportedly “disloyal” newspapers and prosecuted thousands of dissidents under a malleable federal statute that the United States Justice Department stretched to reach even anodyne protest. The socialist leader Rose Pastor Stokes was declared a criminal for writing “I am for the people and the government is for the profiteers.” During the Cold War, many officials did what they could to expose, intimidate, and ostracize dissidents who were widely denounced as “un-American.” And more recently, putative guardians of decency have tried to suppress books, films, and music that they perceive as destructive to “family values” and other pillars of straight, white, middle-class conventionality.

			Finan shows, in sum, that the authoritarianism so scarily present today stems, at least in part, from an entrenched tradition that has long sought to master the soul of America. Finan argues that free speech has saved American democracy and may do so yet again if those who appreciate the best version of the American experiment do what is required to defend freedom of expression. A step in the right direction is to read the book that follows.

			Randall Kennedy

			Cambridge, Massachusetts

		

	
		
			INTRODUCTION

			From the beginning of American history, people have used free speech to advocate for change. Often they have been people lacking political power, like the three thousand Black men and women who gathered in Philadelphia in 1817 to protest the plans of the American Colonization Society to send them “back” to Africa; or reformers who gathered in Seneca Falls, New York, in 1848 to demand that women receive equal rights, including the right to vote; or workers who fought for more than a century for the right to organize unions and strike for a living wage.

			Conservatives seeking to retain power, even, or especially, when they were in the minority, have tended to fight change: Federalists who supported voting rights only for men of wealth, Democrats who defended slavery, and present-day Republicans who target people from historically marginalized groups with legislation that restricts voting rights. Defenders of slavery violently attacked abolitionists without fear of arrest or retribution. Judges threw suffragists into jail for picketing the White House and force-fed them through rubber hoses when they staged hunger strikes. Government used troops to crush strikes.

			In announcing the Montgomery bus boycott in 1955, Martin Luther King Jr. explained that he intended to push the right to protest to the limit. “The only weapon that we have in our hands is the weapon of protest,” he said. “If we were incarcerated behind the iron curtains of a communistic country — we couldn’t do this. If we were trapped in the dungeon of a totalitarian regime — we couldn’t do this. But the great glory of American democracy is the right to protest for the right.”

			Segregationists did everything they could to thwart civil rights protests. They launched a legal attack on the Southern Christian Leadership Conference and the National Association for the Advancement of Colored People. Police used fire hoses and attack dogs to disrupt demonstrations. The Ku Klux Klan killed civil rights workers.

			As a new age of protest has dawned, the fight for social change continues. Millions of women marched a day after Donald Trump took office in 2017. Later, high school kids across the country left their classrooms to protest gun violence. The Black Lives Matter movement sent demonstrators into the streets of hundreds of communities. Protests catalyzed by the murder of George Floyd while handcuffed by police in Minneapolis were the largest in American history.

			This is the story of how the powerless have used free speech to pursue the promise of equal rights for all and how it continues to fuel the fight for democracy.
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				THE MARTYR AGE

			
			Founding Principles

			Matthew Lyon spat in the face of Roger Griswold during an argument on the floor of the US House of Representatives on January 30, 1798. Griswold belonged to the party in control of the presidency and Congress, the Federalists, and Lyon was a member of the opposition, the Democratic-Republican Party.

			Griswold’s colleagues introduced a motion to expel Lyon. When the motion was defeated several weeks later, Griswold took matters into his own hands. Using a hickory walking stick he bought for the occasion, he attacked Lyon as he was sitting at his desk waiting for the day’s session to begin.

			“I called him a scoundrel & struck him with my cane, and pursued him with more than twenty blows on his head and back,” Griswold wrote. When Lyon attempted to fight back with a pair of fire tongs he managed to grab, Griswold tackled him and punched him several times before his friends pulled him away.[1]

			It was almost inevitable that Lyon and Griswold would come to blows. They came from different worlds.

			Lyon was one of the “new men” who had risen to political prominence during the American Revolution. When he arrived in the British colonies, he was an indentured servant from Ireland. The Irish people as a whole were widely despised in America, although Lyon’s lot would have been even worse had he been a Catholic.

			Leaving Ireland alone at the age of fifteen to take his chances in the new world, he had succeeded against the odds. After completing his term as a servant and toiling for a brief period as a farmer, he began to purchase unclaimed land in what would become Vermont.

			Lyon joined the Continental army and received an officer’s commission. Following the defeat of the British, he resumed his land purchases, buying up property abandoned by those who had opposed the war. The sale of land provided the capital that he used to become a successful entrepreneur. Among other endeavors, he owned various kinds of mills and published a newspaper.

			Griswold, on the other hand, descended from an aristocratic Connecticut family. The rise of men from the lower classes into political leadership offended him, as it did other Federalists. He especially despised Lyon for being Irish and for his former servitude. “[H]e is literally one of the most ignorant contemptible and brutal fellows in Congress and that is saying a great deal,” Griswold wrote a friend.[2]

			In light of this assessment, Griswold should have known better than to lay his hand upon the arm of Lyon, who was known to be inclined to bursts of temper, and insult his war record to his face. The personal quarrel that ensued on the floor of the House set the stage for the first free speech crisis in US history.

			In 1798, the US Constitution was only ten years old. Yet some of the assumptions of the founding fathers were already eroding. They had hoped to prevent the emergence of political factions, but differences over policies had produced two parties that were deeply suspicious of each other. With the retirement of George Washington, the Federalists were in decline. The new president, John Adams, had narrowly defeated Thomas Jefferson, the leader of the Democratic-Republicans.

			At this moment, when the country’s democratic institutions were new and fragile, the possibility of war with France loomed, and the nation was unprepared for a conflict with a major power. Moreover, there were no precedents for handling dissent. The First Amendment promised Americans freedom of speech and freedom of the press, but the language of the Constitution did not clearly delineate the extent of these freedoms.

			Matthew Lyon was the first victim during the age of martyrs. The American government would censor a wide variety of speech for more than a century, and many men and women who would fight for free expression rights would suffer dire consequences.

			Lyon had fought in the Battle of Saratoga, which blocked the advance of British troops marching south from Canada. The victory was crucial because it convinced France to enter the war on the side of the Americans.

			But the good feelings between the Americans and the French began to wane as France experienced its own revolution that started as an effort to reform the monarchy and quickly led to a reign of terror that cost the lives of the king, his family, and tens of thousands of aristocrats.

			The developments in France were deeply shocking to the ruling classes in Europe and Britain, who mobilized military forces in an effort to prevent the spread of the revolutionary contagion to their countries. In the United States, the Federalists shared this fear, and the relationship between the former allies became increasingly strained after France declared war on Britain.

			Even after learning of the executions, however, many Americans continued to feel strong bonds of sympathy with the French. They saw in the struggle against a despotic ruler a replay of their own fight against King George and welcomed the revolution as confirmation that democracy would eventually conquer the world.

			“This is a day of general insurrection of Man against their tyrants and cruel usurpers of their rights,” Lyon wrote in the Farmers’ Library, a newspaper he founded to expound his political views. “A day when every Despot from the great Moguls and Emperors of the East, down to the Kings and petty princes of Europe…. are trembling for fear of the loss of that power they have so cabbalistically [sic] acquired over Man.”[3]

			Tensions were growing. Although the Adams administration sought to remain neutral in the war between France and Britain, the French accused it of siding with their enemy. When Adams sent emissaries to negotiate, they were met with a demand that they pay a large bribe first.

			Americans were outraged. Many Federalists demanded an immediate declaration of war. They also saw this as a moment to attack Lyon and other leaders of the emerging Democratic-Republican Party. “I believe there are men in this country, in this House [of Representatives], whose hatred and abhorrence of our Government lead them to prefer another, profligate and ferocious as it is,” one Federalist declared.[4] The accusation that those who disagree with conservatives must hate America has been made repeatedly throughout our nation’s history and continues to be made in the present day.

			The Federalists and the Republicans disagreed about more than foreign policy. They held fundamentally different views of the political process itself. Federalists rejected the idea of opposing political parties altogether. It was their view that once voters had elected the nation’s leaders, they were obliged to support the government’s policies. So, at a time when the country faced the threat of war, they saw nothing wrong with passing a law that banned criticism of the president and Congress.

			On July 4, 1798, Congress enacted a Sedition Act that punished with imprisonment and a heavy fine anyone who wrote, published, or spoke anything “false, scandalous or malicious” about federal officials in an effort to “excite against them the hatred of the people.”[5]

			Republicans had a different opinion. They had organized to represent people who opposed the Federalists, and they believed they had a legitimate role to play as critics of the government. They argued that the Sedition Act violated the Constitution. Jefferson, who was the leader of the Democratic-Republicans and had lost the presidential election of 1796 to Adams, expressed his outrage to James Madison. “They have brought into the lower house a sedition bill which among other enormities, undertakes to make printing certain matters criminal tho’ one of the amendments of the Constitution has so expressly taken religion, printing press, etc. out of their coercion,” he wrote.[6]

			Lyon, who had joined his Republican colleagues in denouncing the Sedition Act on the floor of the House, was in no doubt about the effect of this, the first violation of the First Amendment. He warned that if the bill became law, people “had better hold their tongues and make toothpicks of their pens.”[7]

			Lyon was also aware of the personal consequences of the legislation. “[I]t was doubtlessly intended for members of Congress, and very likely would be brought to bear on me the very first,” he wrote another House member. On October 5, a friend appeared at the door of his home in Vermont to warn that a grand jury made up of his political enemies was about to indict him under the Sedition Act. He rejected the suggestion that he flee and quietly submitted to arrest the following night.[8]

			Lyon’s trial started four days later before two Federalist judges. He stood accused of violating the law by writing a letter to the editor of a local newspaper that described the Adams administration as “swallowed up in a continual grasp for power, in an unbounded thirst for ridiculous pomp, foolish adulation or selfish avarice.”

			Two additional charges in the indictment involved the publication in his own newspaper of a letter by someone else that was highly critical of the government.[9]

			There was little doubt that Lyon would be convicted. He didn’t deny writing the letter or publishing the other criticism. The only substantive issue was whether he intended to defame Adams. Acting as his own lawyer, Lyon attempted to prove the truth of his claims, even calling to the stand the presiding judge, William Paterson, in an effort to establish that he had seen evidence of Adams’s “ridiculous pomp and parade” while dining with the president. Paterson denied it and later gave instructions to the jury that virtually guaranteed a conviction.

			Lyon was not surprised when he was found guilty and fined $1,000, but he was shocked when Paterson sentenced him to four months in prison. A marshal who was one of his political enemies immediately took custody and displayed him to jubilant Federalists during a circuitous two-day journey to jail. Lyon was imprisoned in a bitterly cold cell many miles from his family. In the corner sat a bucket that Lyon said emitted “a stench about equal to the Philadelphia docks in the month of August.”[10]

			Over the next two years, the Federalists used the Sedition Act to charge 126 of their critics. Jefferson called it “the reign of witches.” “No person who was not a witness of the scenes of that gloomy period, can form any idea of the afflicting persecutions and personal indignities that we had to brook,” he said.[11]

			While some of the victims were ordinary citizens like Luther Baldwin, who drunkenly shouted that Adams was “a damned rascal and ought to have his arse kicked,” the real goal of the Federalists was to secure the reelection of Adams in 1800, when he would again face Jefferson. They prosecuted the editors of four of the five major Republican newspapers. One was sentenced to six months in prison for publishing a mild criticism of the president; another received nine months for writing that the “reign of Mr. Adams…has been one continued tempest of malignant passions.”[12]

			The repression backfired. While Lyon was still in prison, the Kentucky and Virginia legislatures passed resolutions drafted by Jefferson and James Madison that declared the Sedition Act violated the First Amendment. Republicans and even moderate Federalists were outraged that the government was punishing men for their beliefs. “Men’s opinions are as various as their faces, and the truth or falseness of these opinions are not fit subjects for the decision of a jury,” a Republican congressman observed.[13]

			The first sign of strong popular disapproval of the Sedition Act came in the form of Lyon’s resounding victory in his bid for reelection from his jail cell. On his release, he was greeted by a large crowd of supporters who accompanied him for miles as he began his journey back to Congress.

			He was hailed as a hero at every stop. He was a major attraction during the national campaign leading to the 1800 elections, touring the South and spending more than a month making speeches in Virginia. “Being just out of prison, I was looked to as a martyr, and every word had weight,” he said.[14]

			The Republicans triumphed, electing Jefferson and taking control of the House.

			The Sedition Act expired on the last day of the Adams administration in 1801. Prior to its passage, most Americans had not appreciated the importance of the First Amendment. When it was written, “few of us [had] any distinct Ideas of its Nature and Extent,” Benjamin Franklin acknowledged.[15]

			But the experience of seeing people imprisoned for criticizing their government drove home the fact that freedom of speech is essential to the preservation of democracy.

			The new president hastened to repair the damage, pardoning everyone who had been convicted under the law and ordering the immediate release of those who were still in prison. Forty years later, Congress would pay reparations to the heirs of the victims.

			Today the repudiation of the Sedition Act is seen as a landmark in establishing American freedom. In 1964, the Supreme Court reaffirmed the “profound national commitment to the principle that debate on public issues should be uninhibited, robust and wide open…. [T]his is the lesson to be drawn from the great controversy over the Sedition Act of 1798.”[16]

			A Very Precious Right

			In 1801, democracy in the United States was skin-deep.

			With few exceptions, only adult white men could vote, and not even all of them. Ten of the sixteen states limited voting to men who held enough property or other wealth to demonstrate that they had a stake in the running of the government. Catholics could not vote in five states, and Jews were barred in four.

			As a result, it is estimated that 30 to 40 percent of white males were disenfranchised. Most property restrictions were soon dropped, but the country’s one million women were still denied the right to vote. Extending the right to vote to Blacks and Native Americans was inconceivable.

			The nation had a population of nearly one million Black men and women; nine hundred thousand were slaves.

			The fact that women and people of color could not vote did not mean they were powerless. From the beginning, they fought for their rights.

			On a cold winter day in January 1817, free Blacks gathered in a Philadelphia church to express their outrage over an organized effort to send them to Africa. Black Americans had every reason to be suspicious of the motives of the newly formed American Colonization Society (ACS). While some supporters of colonization may have been motivated by humanitarian concerns, it was clear that most white Americans saw colonization as a way to purge the country of people they considered inferior.

			Philadelphia contained the largest free Black population in the country — twenty-two thousand — and no fewer than three thousand managed to cram into the Bethel church, representing every element of the Black community. James Forten, a wealthy businessman, addressed the crowd. Behind him sat leaders of the African Methodist Episcopal Church and the African Presbyterian Church. Most of the audience was made up of men and women who lived on the margins of white society and were engaged in the dirtiest jobs for the lowest pay.

			Advocates for the colonization scheme, almost all of them white, argued that Blacks had a better chance for success in Africa. Forten asked for the ayes of those who believed in the premise. Dead silence. He then called on those who opposed. Every voice responded with a no that was so loud and long that it “seemed as it would bring down the walls of the building,” Forten wrote.[17]

			Blacks deeply resented the idea that their presence in America was a problem. “We are natives of this country,” the Reverend Peter Williams said on the Fourth of July. “Not a few of our fathers suffered and bled to purchase its independence; we ask only to be treated as well as those who fought against it.” A Black woman, Maria W. Stewart, one of the first American-born women to speak in public, excoriated the ACS in one of her earliest speeches. She swore that she would never accept exile, even if “the bayonet will pierce me through.”[18]

			Black resistance to colonization grew in the following years. There were more protest meetings in Philadelphia. When a Black group in Baltimore mildly endorsed the ACS in 1826, the Philadelphians held another mass meeting and issued a formal statement accusing it of misrepresenting their race.

			Protests forced a Black editor who had endorsed colonization to resign from the newspaper that he founded. He complained of the “violent persecution” that he had suffered at the hands of “the most influential of our people.” In the early 1830s, protest meetings were held in twenty-two cities.[19]

			The anger of free Blacks found a powerful voice in David Walker. His father was a slave who died before his birth. His mother, who was free, raised him in Wilmington, North Carolina. As a young man, he moved to Charleston, South Carolina, where he found an active community of free Blacks and joined the African Methodist Episcopal Church, the first Black church in America. He finally settled in Boston in the mid-1820s and opened a store that sold new and used clothing.

			Walker actively opposed slavery as a member of Prince Hall Freemasonry, a Black fraternity, and later helped found the Massachusetts General Colored Association. He was also the Boston sales agent for The Rights of All, the successor to America’s first Black newspaper.

			Walker gained a reputation as a lay preacher who knew how to use the compelling rhythms of the Methodist pulpit. In 1829, he used that knowledge to write a searing condemnation of slavery, Walker’s Appeal…to the Colored Citizens of the World. In its seventy-six pages, the Appeal attacked the barbarity of slaveholders, the failure of the Christian churches to condemn slavery, and the colonization schemes that insulted Black Americans.

			Walker also lambasted free Blacks for their servility in the presence of whites and urged them to inspire anger in their sons by
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