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Chapter 1

 How We Got This Messed-Up System


The Electoral College is an anti-democratic electoral institution that has been enshrined in the Constitution since its writing. It has been the subject of more than 700 reform proposals in Congress and the cause of frustration for many Americans wondering why the winner of the popular vote in a presidential election is not guaranteed residence in the White House. Instead of allowing the American public to choose their president through the popular vote, the Constitution mandates the use of an antiquated system that places the power of executive selection in the hands of electors—chosen via a process determined by each state’s legislature—yet is largely awarded based on the results of each state’s popular vote. So, the popular vote of the country is not relied upon, but instead, the popular vote recorded in each state is the determining factor for how a state’s electors are asked—or, in most cases, required—to vote.

Of course, the Constitution grants the electors freedom to vote in accordance with their own preferences, but as of this book’s publication, 32 states plus the District of Columbia have laws that bind their electors to support the candidate who won the popular vote in the state (Codrington III 2020). More importantly, the Supreme Court upheld the constitutionality of these laws in 2020, with Justice Elena Kagan writing in the majority opinion of the court that laws requiring electors pledge to support the state’s popular vote winner, “reflects a longstanding tradition in which electors are not free agents; they are to vote for the candidate whom the State’s voters have chosen” (Chiafalo et al v. Washington 591 U.S. ___ (2020)). Because electors largely vote for their state’s popular vote winner rather than the national popular vote winner, we have several examples of elections in which the national popular vote has been undermined by the Electoral College. The elections of 1876, 1888, 2000, and, most recently, 2016 are examples of what Alexander (2019) calls misfire elections. But just looking at these misfire elections misses other “close call” elections in which the Electoral College and popular vote winners are the same individual, but very nearly resulted in a misfire. Misfires and close calls truly highlight the undemocratic nature of the Electoral College and underscore the need for reform.

My goal in this book is to thoroughly examine a proposal for Electoral College reform that I call the Constant Two Plan. This plan would split each state’s electoral vote between the state and national popular votes in an effort to bridge the federal principle (celebrated by Electoral College proponents) with the national will (preferred by Electoral College opponents). Instead of relying solely on the state or national popular vote, each state would award two electoral votes to the candidate who won the national popular vote and award their remaining votes in the manner currently used. This would not require a constitutional amendment, as it technically preserves the Electoral College, but a change in state laws. Given the changing population dynamics across the United States, the Constant Two Plan should be viewed as a compromise between Electoral College supporters and detractors. However, before we delve into the mechanics of this plan, along with its strengths and weaknesses, it is helpful to lay the groundwork for understanding why the Electoral College is so in need of reform. To highlight this need, the 2016 and 2020 presidential elections offer back-to-back examples of closely decided elections that very easily could have resulted in different winners if less than 100,000 voters across a handful of states voted differently, despite not altering the winner chosen by a plurality of voters nationally.


A Tale of Two Elections

The presidential election of 2016 exemplifies a close election in which the winner of the popular vote lost the electoral vote. Hillary Rodham Clinton was the odds-on favorite to win the presidency in 2016. Nate Silver and his team at the online blog FiveThirtyEight had given Clinton an 89.2 percent chance of winning in August 2016 and a 71.4 percent chance of winning on the eve of the November election (Silver 2016). Similarly, prominent UK betting companies gave Clinton an 85 percent chance of winning (Graham 2016), while the U.S. betting markets gave her a slightly lower 80 percent chance (Beckett 2016). Despite a surprisingly challenging primary for Clinton, she was still expected to easily defeat Donald Trump, who was able to wrap up his primary win more quickly than Clinton but still remained deeply unpopular among most voters. On election night, however, as votes were totaled, it became clear that Donald Trump would win the election and become the 45th president of the United States.

In the early morning hours of November 9, 2016, it was announced that Donald Trump had won the presidency. After all votes were tallied, Trump received 304 electoral votes, 34 more than the necessary 270. Yet, despite his decisive Electoral College win, he failed to win more popular votes than Clinton. In fact, Clinton bested Trump by just over 2.8 million votes, or 2 percent of the popular vote. Due to stronger-than-usual support for third-party candidates, we saw neither Trump nor Clinton attain a majority of votes, with Clinton receiving 48.02 percent of the popular vote to Trump’s 45.93 percent. However, U.S. elections do not require a president to win a majority of popular votes, just a majority of electoral votes. Despite receiving approximately 46 percent of the popular vote, Trump received 56.5 percent of the electoral vote, while Clinton received only 42 percent.

How did this discrepancy happen? In 2016, Trump won three key states that were expected to fall in Clinton’s column: Michigan, Pennsylvania, and Wisconsin. These three states were part of what many pundits referred to as the “blue wall,” or states that Clinton was expected to win due to their long history of voting for Democratic presidential candidates (Daniels and Jin 2019; Gilbert et al. 2016; Peralta 2016). Additionally, polling showed Clinton ahead of Trump consistently, albeit by a tightening margin. In 2016, however, all three states voted Republican for the first time since the 1980s (Michigan and Pennsylvania last voted for a Republican presidential candidate in 1988, and Wisconsin did so in 1984). Yet, Trump’s victory in these states was quite narrow; he won Michigan by 10,704 votes, Pennsylvania by 44,284 votes, and Wisconsin by 22,748 votes. Thus, Trump became president with the help of these 77,736 voters, or 0.00057 percent of the total number of votes cast nationally. He lost the nationwide popular vote, but because of his narrow victories in these three states, Trump was able to become president.

In contrast to 2016, the 2020 election gives us a similarly close election, but one where the electoral and popular votes align. On November 3, 2020, the citizens of the United States participated in a presidential election in the middle of a pandemic. Many had already voted early or dropped their absentee ballot in the mail or in one of the several dropboxes available to them. Due to Covid-19, many states had adopted rules to make voting easier and more accessible to those who were uncomfortable leaving their homes to stand in line at their polling location. However, these states also included rules about when those early and mail-in ballots could be counted—some were able to be counted on election day while others had to wait. Due to these rules, it was unlikely that the winner of the presidential election would be known that evening. On Saturday, November 7, 2020, four days after the election, Joseph R. Biden was declared the winner when enough votes were tallied in Pennsylvania to add its 20 electoral votes to Biden’s total (Detrow and Khalid 2020). After the official certification of the votes, Joseph Biden bested Donald Trump by just over seven million votes and an Electoral College victory of 306 to 232—almost the exact reverse of the Trump-Clinton results just four years prior.

Despite the sizable win by Biden in the end, his victory was in question up until Pennsylvania’s electoral votes were awarded to him. In fact, Biden’s Electoral College victory came down to slim margins in a handful of states just as Trump’s victory over Clinton had. Arizona, Georgia, Pennsylvania, and Wisconsin all handed Biden very narrow victories in the Electoral College. Combined, these states awarded 57 electoral votes (Arizona had 11, Georgia had 16, Pennsylvania had 20, and Wisconsin had 10), among which Biden edged out Trump by 125,084 popular votes (10,457 in Arizona; 11,779 in Georgia; 82,166 in Pennsylvania; and 20,682 in Wisconsin), or 0.0008% of all votes cast in the presidential election. If a majority of these 125,000 votes had swung the other way, Biden would have lost the presidency despite receiving roughly seven million more votes than his opponent. Even more appalling is the fact that had those 125,000 voters chosen Trump over Biden, Biden would still have won more than 50 percent of the popular vote and lost the presidency.

In response to these results, Donald Trump regularly challenged their legitimacy and refused to concede the election. Trump’s refusal to accept his electoral loss culminated in the January 6, 2021, insurrection on Capitol Hill, where, after attending a Trump rally near the White House, many of the attendees marched to the Capitol, broke through barricades, and stormed the House chamber in which the electoral votes were being counted (Lonsdorf et al. 2022). At this rally, Trump encouraged Mike Pence to reject the electoral votes as cast and allow him to remain president. In addressing the attendees, Trump said, 


You’ll never take back our country with weakness. You have to show strength and you have to be strong. We have come to demand that Congress do the right thing and only count the electors who have been lawfully slated. (Naylor 2021) 



As a result, over 2,000 people entered the Capitol building after breaking windows in order to get in, forcing Senators and Representatives to shelter in place in their offices. After the insurrection was quelled by Capitol Police and National Guard troops, Congress was able to return to their work and certify the electoral vote, declaring Joe Biden to be the 46th president of the United States. In the aftermath, we have since learned that the insurrection resulted in millions of dollars worth of damage to the Capitol Building, five deaths, and many injured individuals.

This insurrection led to a second impeachment of Donald Trump (he was acquitted by a vote of 57 guilty to 43 not guilty, with the Senate failing to reach the 67 votes needed to convict), a Select Committee investigation, and a federal indictment of the former president handed down on August 1, 2023. The indictment, handed down by a Washington, D.C., grand jury, consisted of four counts: defrauding the United States, obstructing an official government proceeding, depriving Americans of a civil right, and attempting to obstruct an official proceeding. This indictment also details the other actions the Trump administration took in an attempt to not vacate the presidency. For example, Trump called Georgia’s secretary of state, Brad Raffensperger, asking him to find 11,780 votes (just one more vote than he lost Georgia’s popular vote by) in an effort to overturn the state’s election results and place Georgia in his win column rather than Biden’s (Gardner 2021; Gardner and Firozi 2021). When this did not work and all secretaries of state certified the election results as they stood after initial certification, Trump and his administration attempted a fake elector scheme instead.

According to the indictment, the fake elector scheme included soliciting Republican state officials to send fake slates of electoral votes to the Capitol in states that were won by Joe Biden. The states targeted for this scheme included Arizona, Georgia, Michigan, New Mexico, Nevada, and Pennsylvania, but the initial effort was made in Wisconsin. An attorney for Trump, Kenneth Chesebro, wrote in an email that “the plan was to falsely present the fraudulent slates as an alternative to the legitimate slates at Congress’s certification proceeding” (Amiri 2023). So, at the president’s urging, many Republican officials signed off on fake slates of electoral votes that were sent to Congress to cause confusion among the members of Congress and offer a set of votes for those who wanted to challenge the legitimate votes to support. This plan ultimately failed, as members of Congress ignored
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