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Introduction

At the close of the nineteenth century, in the small North African country of Tunisia, as newly erected colonial architecture cast its shadow over Carthaginian ruins and the flag of the Ottoman Empire, a small group of jurists gathered to accomplish something extraordinary. Tunisia had recently become a French protectorate and, though the Ottoman Bey was still in office and Tunisia maintained nominal independence, there was no denying the force of French political will. A colonial government with deep reverence for the Code Napoléon sought to impose its vision of law in the land of the Qur’an. In this frothing crosscurrent of European and North African cultural forces, learned men convened to create a remarkable legal document—a civil code—which could appease the colonial government as well as the people and local leaders on which it would be imposed. Their effort would last years and would involve French lawyers and judges, Tunisian magistrates and religious scholars, and would be led by a Jewish man of Tunisian origin. His name was David Santillana.

Over a century later, in 2014, beneath the frayed but vibrant red and white flag of an independent Tunisia, a new government was still reeling from the shock of the Jasmine Revolution. The newly formed Tunisian Constituent Assembly had voted on the provisions of its new post-revolution constitution and, in the raucous aftermath of that vote, international media reports—noting that the new constitution contained no express reference to Islamic law—ebulliently declared that Tunisia had rejected Islamic law and embraced secular civil law.1 Shortly thereafter, on the same day the rhapsodic headlines were printed, the deliberation on the Tunisian constitution was suspended “after a deputy claimed he had received death threats because a colleague had accused him of being an ‘enemy of Islam.’”2 The issue of whether or not the Tunisian constitution would reference Islamic law had, throughout the preceding year, been the focus of intense and acrimonious debate within Tunisia and among international actors with an interest in Tunisia’s post-revolution transition to democracy.3 Therefore, when the new constitution omitted mention of Islamic law, it was viewed in certain circles as a triumph of progressive liberalism and, in others, a defeat of Islamic legal principles.4

Though debate over the role of Islamic law in a domestic legal system had long gained international attention, in the context of Tunisia it had focused almost exclusively on the allure of a new post-revolution constitution, ignoring aspects of Tunisian law that quietly and gracefully persisted outside the view of the commentariat. Among the many things overlooked was the code crafted by Santillana and his team of jurists so many years prior, and which has governed Tunisia’s law of obligations and contracts for well over a century. In fact, this code has been so admired that it has been replicated in both the Kingdom of Morocco and the Islamic Republic of Mauritania. These codes, referenced collectively in this book as “the Santillana Codes,” are the subject of this book.

A family of civil codes of this nature is a complex object of study—one that is, to invoke geometric metaphors, both prismatic and kaleidoscopic. A prism is “a timeless device” while “the turning of a kaleidoscope adds a dimension of development over time.”5 The subject of this book, similarly, has some fixed qualities and others which exhibit flux. It is a topic with many facets or aspects that must be observed in order to appreciate the subject as a whole: their sources and influences (both ancient and contemporary); their author and the team of jurists who aided in his pursuit; the countries where those codes were received and implemented; and the sociopolitical forces that defined the epochs of their creation. Such subjects are difficult and intriguing due to a certain darkness in the literature surrounding the law and legal history of Maghrebian and Sahelian states—a veil of obscurity which has served to undervalue African, Islamic, and Jewish contributions to global legal development. This book seeks to dispel this obscurity by illuminating the work of David Santillana, an influential jurist and lawyer who worked in North Africa and Europe during the late nineteenth and early twentieth centuries. This book also seeks to cast light on his innovative approach to codification which still thrives in the Maghreb and the Sahel.

Despite his importance as a legal figure, Santillana remains among the least studied civil law innovators. This has been a rather sinful omission as Santillana’s work represents a significant legal milestone in the history of civil law, notably the earliest attempt at a comprehensive fusion of modern civil law (based on European law) with Islamic law—“une tentative de conciliation unique en son genre entre droits civils de pays européens et droit civil musulman.”6 The result of his efforts—and that of the jurists who assisted him—was the creation of a “mixed” civil law system which incorporates elements of continental civil law, Islamic law, and local custom into a single code.7 This unique approach to legal codification has since influenced subsequent codifications in North Africa and the Sahel, specifically in Morocco and Mauritania,8 and still thrives as the product of a nineteenth-century aggiornamento of Islamic law that occurred throughout the wider Middle East and North African region.

A discussion of Santillana and his work seems particularly timely due to world events that have drawn the collective gaze of the national security and international affairs establishments to places on the map which are sometimes consigned to the oblivion of secondary concerns, such as the countries of the Maghreb and Sahel. Such places, throughout history, have garnered relatively little attention from the West, scholarly or otherwise. Recent years, however, have witnessed especially dramatic political and social upheaval as the reverberations of the Arab Spring9 have made countries in the region more prone to “destabilizing ethnic and sectarian rivalries”10 and “created opportunities for extremist groups to find ungoverned space from which to destabilize the new governments[.]”11 Extremist groups, benefitting from the years of turmoil in the region, have thrived and metastasized.12 Developing and fragile states in Africa are especially vulnerable to myriad terrorist groups and transnational criminal organizations that seek to exploit the inability of poorer countries to contain them. Additionally, non-state armed groups operating in the region are increasingly recognized as a source of global—not merely local—insecurity. As a result, international policymakers must consider engagement with the institutions of these countries to address these concerns.

Central to the transition of Arab Spring countries from autocracy to democracy is the question of what law will apply and the sources from which that law is to be derived.13 Many of the ongoing post-revolution debates have revolved around the role of Islamic law in contemporary society, basic challenges of institution-building, and methods of addressing state fragility in the region. Although the major focus of analysis and debate in this regard is frequently on new constitutions,14 civil codes in developing countries and fragile states are equally important and frequently function as stable institutions that can provide institutional stability during political changes. A better understanding of the unique civil codes in force in such areas, therefore, can be important for those seeking to understand how durable institutions can be fostered in fragile states. Thus, once relegated to the dusty, umbral reaches of the back shelves, knowledge of the vital legal institutions of developing countries and their institutions is now increasingly important.

The pages that follow, therefore, tell the story of David Santillana and his legacy of codification in Tunisia, Morocco, and Mauritania. The book demonstrates that the advent of Santillana’s codal design was an inflection point in the history of comparative law as a discipline—the first synthesis of Islamic law and modern continental civil law. The code Santillana drafted, together with those codes that replicate its content, represents a separate and unique codal category which stretches across the Maghreb and touches the Sahel. This family of codes is marked by a spirit of eclecticism, innovativeness, pluralism, and syncretism—attributes which are an expression of both a deep-rooted tradition of pluralism in Islamic law and, likewise, values shaped by Santillana’s life in Tunisia, his international education, and his experiences as a Sephardic Jew in Ottoman territory. The substance of those codes was also shaped by input from Islamic legal scholars in Tunisia and their efforts to ensure the desideratum of Islamic legal compatibility. Through an analysis of the history, sources, and operation of the Santillana Codes, this book demonstrates how Santillana’s model is remarkably well-suited to the task of accommodating a diverse society, parts of which might insist on (or desire) the application of certain Islamic legal norms.15

A NOTE ON THE COMPARATIVE ANALYSIS

Santillana’s approach to codification was remarkably complex. To succeed at the first major attempt in synthesizing Islamic law with continental civil law to create a modern civil code compatible with both, Santillana had to adopt a multiplex approach to codification in which he sought to distill rules from sometimes amorphous areas of Islamic law, find analogies between Islamic and continental civil law, and give expression to rules that could best accommodate both systems—all without running afoul of the intransgressible principles of Islamic law. This sometimes resulted in concessions that departed from the standard civil law model. In other cases, however, careful analysis reveals that Santillana reached deeply into the wealth of existing civil codes of that era and found a civil law model that permitted the maintenance of the essential Islamic concept within a recognized civil law structure. The result was not a disjointed melange but, rather, a complete fusion of Islamic law and continental civil law—like a body and soul. On occasion, this resulted in the adoption of concepts that were at the avant-garde of civil law during that era and imbued the Tunisian code with legal concepts and structures that European codes would not adopt for decades.

The principal resource to facilitate an understanding of Santillana’s approach is the Avant-Projet du Code Civil et Commercial Tunisien, which was published in 1899. In this report, Santillana explained the philosophy undergirding his approach to codification and arrayed many of the sources from which the Tunisian code was derived. In his Avant-Projet, Santillana cited numerous Islamic legal sources for his codal prototype, including Zein el-dyn Ibn Nadjim al Misry (Ibn Nadjim), a jurist who wrote a treatise on Hanafite legal principles;16 Abu Bakr Al-Kaffal as-Shashi (El Kaffal), a Shafi‘i jurist who was also a renown philosopher and poet;17 Tassouli, a Moroccan jurist of great acclaim;18 Ibn ‘Abidin and his influential nineteenth-century Hanafite work entitled Radd al-Muhtar (sometimes transliterated as Radd-el-Mohtar);19 El Hamaoui, a Hanafite jurist;20 and Abd Al Baqi Az-Zarqani, a respected Malikite jurist.21 He also cited to civil codes from across Europe and the Middle East. Among those codes are the French Code Civil and the Italian Codice Civile that was enacted in 1865.

A reading of the Avant-Projet, however, indicates an emphasis on demonstrating the Islamic bona fides of the many articles proposed rather than a full explication of their various sources. This imbues the Avant-Projet with a certain opacity that is only dispelled upon a careful analysis of the text of the Tunisian code and a comparison of that text with other codes in force at that time. In that regard, an 1868 French translation of the Italian Codice Civile by Professor J.B. Gandolfi, Secretary to the Italian Consulate in Geneva, has proved a remarkably enlightening point of comparison. Throughout this book, the original French text of the Tunisian code is compared with the French text of that work (and other such codes) to demonstrate similarities in phraseology and linguistic structure as evidence of Santillana’s reliance on—and occasional appropriation of—the substance of other codes.

Similarly, throughout this book, references are made to other civil codes to demonstrate the presence or prevalence of certain civil law rules. Frequently, reference is made to the Louisiana Civil Code. While Louisiana is far from Tunisia, this North American code is important as a paragon of civil law during the time Santillana was drafting the Tunisian code. This is because, in contrast to the French code which was somewhat static in terms of substance in the latter part of the nineteenth century, the Louisiana code had gone several dramatic revisions—promulgated first in 1808 as a Digest of the Civil Laws now in Force in the Territory of Orleans22; then revised as the Louisiana Civil Code of 1825 with redactors drawing heavily from French doctrine and jurisprudence23; and then again in 1875. It has been described by civil law jurist A.N. Yiannopoulos as “perhaps, the most Romanist civil code ever enacted anywhere.”24 Its cultural and geographic distance from Tunisia notwithstanding, it was an influential legal work during the nineteenth century and serves as a worthy focus of comparison.

Through an analysis of these and other codes in force at the end of the nineteenth century, one may peer beyond what is known from the Avant-Projet, understand Santillana’s approach to codification, and divine the major sources of the codes that are derived from his work. The chapters that follow will analyze the way Santillana synthesized Islamic law and continental civil law, observing key features of both systems and demonstrating the parallels that exist in both Islamic and continental civil law—analogues that Santillana honed and shaped to complete his codification. To conduct such an analysis effectively, the first few chapters of this
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