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Introduction

Melissa L. Breger

Family law. Global norms. Society.

The law of the family.

Tying these concepts together has been a fascinating journey and a labor of love.

Family law is by its nature extremely broad and expansive. Few areas of the law reach both the breadths and the depths of family law, while simultaneously touching upon such truly fundamental and deeply personal issues.

This book is a compilation of significant topics in global and modern family law. Each chapter delves into topics integral to family law jurisprudence and serves as a novel examination into a deep slice of family law. Together, the 4 parts and 16 chapters create a melodious and intriguing examination of groundbreaking and cutting-edge areas of law in the realm of the family.

The chapters can be read individually as stand-alone works, as each is centered around a different theme of family law. The chapters can also be read as parts, which consist of a group of four related chapters. Or the book can enjoyably be read cover to cover.

The four parts primarily focus upon a major family law topic with the authors examining the laws across jurisdictions, cross-nationally, or in some cases intra-jurisdictionally. It is through this comparative lens that we see how family law concepts are woven into the fabric of overall society around the globe.

Contemporary global family law questions linger: What makes up the composition of a family under the law? Should its dissolution or intended disentanglement be a function of the law? What about the children intertwined in such families? What is the law’s role in assigning and dissolving parental rights? How does the legal system influence family structures and behavior? The authors will seek to answer these questions and more.

In this book, I endeavor to distill family law down to its essence and core, addressing how families are formed, then dissolved, and at times re-created. Thus, it makes tremendous sense to begin the discussion of family law with an exploration of the union of two adult individuals in some kind of intimate relationship (e.g., marriage, civil union, domestic partnership, dating, cohabitating). It then seems that we could imagine such a relationship bearing children through some form (e.g., birth, adoption, assisted reproduction) and begin to address the issue of parenting. We would then naturally flow to focusing upon those children, along with their rights and needs. After which, we would sum up with overarching ideas of family law systems and culture.

Therefore, part I talks about adult intimate relationships that may or may not bear children, but ought to be recognized regardless of gender, sexuality, gender preferences, identity, composition, household, or the like. Countries across the globe do not universally agree on whether and how courts should view functional families, often leaning toward more formalistic definitions. This part has four brilliant chapters exploring the law, its consequences, and the social norms of adult intimate relationships across the globe.

Part II then delves into parenting norms, and how the law can and should play a role. Whether it is through the child welfare system or the regulation of homeschooling, how the courts govern parenting through a gender-focused prism, or by analyzing laws within the realm of adoption, the authors explore the issues deeply. This part has four exceptional chapters for readers to learn about the tensions and balances in family law which regulate the area of parenthood.

Part III then addresses the children themselves. What are children’s rights to be free of violence, whether family violence or structural violence? What about their special educational and medical needs? What about having their voices truly heard in the courtroom and beyond? Another four excellent chapters form this part and situate children in the legal setting.

Finally, part IV and its fascinating four chapters cover the overarching premises and the underlying themes of family law. When should the law begin to regulate a “child” and would that include gametes? What about transgender families? How do some countries, such as Ethiopia, approach family law? What can we learn from the post-apartheid systems and the anti-carceral systems regarding the right to parent a child without the law severing that relationship? This part conveys concepts of culture and norms and legal systems to bring the whole weight of family law into focus.

Notably, parts II and III are intertwined and intrinsically related, as they both focus upon the intersection of governments, parenting, and children. In fact, it was often a challenge to determine which chapter should be placed in which part. So many of the chapters, including my own, easily spanned several categories. The parts are there to organize the 16 chapters for the reader, but by no means should they be seen as silos. There are overlaps and synergies that do not lend themselves to being placed squarely into the four parts. Those synergies reflect the complex interconnectedness of the themes in the book. As just one example, the chapters written by Professor Kennedy, Bartholet, Gupta-Kagan, Seymore, and others could have just as easily fit in part III, as they fit in II or IV.

This book delves deeply into core basics of family law, while interweaving the concept of social norms as a prevalent common thread. In terms of family law, it is especially instructive to observe and learn about families and norms globally, because family law is constantly evolving. This area of the law changes as society itself changes. As leading comparative family law scholar Harry Krause notes:


For all their very real differences, nations around the world find themselves facing fundamentally similar dilemmas in defining and regulating the modern family. Accordingly, it makes sense to take stock of what has been tried and what has—or has not—worked elsewhere.1



While exploring family laws across the globe, the book stays rooted in the concepts of social norms. Social norms are the attitudes and rules and behavioral expectations within society about what ought to be done and what ought not to be done. The idea that law reflects normative social attitudes, and then social attitudes reflect law, braids throughout the chapters as a common theoretical thread. Laws are created to reflect new norms, and new norms influence courts and legislation, particularly in the field of family law. By utilizing socio-legal principles such as social norms as theoretical underpinnings, the authors offer novel perspectives on ways that norms within family law may be changed over time. Societal norms inform family law, and in turn, family law informs societal norms.

This book includes chapters from some of the world’s leading family law scholars, as well as from some bright and emerging scholars, all of whom are endeavoring to answer the above questions and beyond.

More specifically, part I looks into the international norms and laws that govern intimate relationships. Here, we explore what it means to be in a relationship that is sanctified (or not) by the national laws. What are the tensions between how the government tries to regulate some relationships, as well as those relationships it chooses not to acknowledge? Through expert analysis of various states and countries, the authors in part I explore whether or not marriage should be the ultimate goal, and how the law should support options outside of marriage.

As Dr. Wells-Greco questions in chapter 3:


Should the law perhaps instead look to the reality of lived relationships rather than whether or not a particular set of formalities have been followed (whether in accordance with civil or religious norms)? Arguably protection from exploitation or unjust disadvantage would be better served by the law looking in most cases to the relationship not the ceremony. The purpose of family law is to determine the responsibilities of individuals to each other and the responsibilities of families and the state and the community to each other and those responsibilities lie primarily within the family unit. . . . The law has a very specific and concrete role to play. While the law is only one tool, it is a critical one as it signals to society at large what is and is not acceptable within the law.



Professors Naomi Cahn and June Carbone start off our journey in chapter 1 by exploring the legal regulation of unmarried relationships. They recognize that nonmarital cohabitation has become so widespread in North America and Europe over the last half century that it has changed from a once legally stigmatized status to a now legally accepted status. Chapter 1 notes factors that often contribute to the legal treatment of nonmarital cohabitation including religion, education, and social norms. Cahn and Carbone outline four approaches that countries have applied to intimate couples’ relationships: (1) formal marriage, (2) marriage by imposition, (3) legally recognized marriage, and (4) an ad hoc approach. Cahn and Carbone examine how changing demographics of nonmarital cohabitation are affecting the United States and its states’ varying responses to the economic rights of such cohabitants, while providing the reader with comparative information about other countries, such as the Canadian provinces and France. Often, the law of cohabitation is simultaneously in dialogue and in tension with the laws of marriage. As Cahn and Carbone expertly examine patterns in the United States and in European countries and Canada, they lay the groundwork for the next three chapters in the part and provide us with a sense of the landscape of the laws governing intimate relationships.

Our second chapter on intimate relationships is written by Dr. Andy Hayward. In chapter 2, Hayward explores how liberal a variety of countries are when granting legal protections to nonmarital families. These protections include offerings such as registered partnerships and alternatives, or functional equivalents to marriage for couples, including same-sex couples. Hayward questions if these nonmarital offerings broaden the social concept of marriage and embrace broader conceptions of family recognition, or just problematically replicate and reinforce marital norms. These nonmarital labels are often implicitly grounded in marriage and are judicially interpreted through a marital lens. Hayward draws upon the nonmarital regimes in England and Wales and questions whether there are dangers associated with viewing registered partnerships as capable of facilitating broader relationship recognition. Chapter 2 posits that potential exists for creativity and greater distinctiveness by demonstrating the experience of England and Wales as an interesting example of how civil partnerships are not static and can evolve over time. Ultimately, the recognition of a plurality of interpersonal relationships is ideal.

This segues perfectly to chapter 3 by Dr. Michael Wells-Greco, who also situates his writing in England and Wales and focuses upon the dangers of their law’s non-recognition of certain relationships. He raises concerns about English law not legitimizing certain types of marriages, such as nikah, proxy, non-age, polygamous, and consanguineous relationships. He analyzes the legal position of foreign Islamic marriages under English law, the surrounding public policy considerations, and the impact of European human-rights standards upon the law’s recognition and non-recognition of relationships. Wells-Greco focuses on the societal importance of families and the law surrounding families, and how non-recognition impacts family matters. Chapter 3 considers where the balance lies in upholding marriages entered into in good faith and upon personal and religious beliefs versus the law declaring such relationships as nonexistent for judicial purposes. Wells-Greco further considers the extent to which family law can inform societal norms regarding marriage.

This leads us seamlessly into chapter 4, which focuses specifically on the formation of the matrimonial bond and how it is established in the family laws in the country of Algeria. We learn from Professor Nahas Mahieddin’s chapter about the sociocultural and historical Islamic influences in Algeria. In Algeria, the concepts of family and marriage have been based on Islam for over 10 centuries, before and after French colonization. He explains how colonization impacted the Algerian identity and the laws, while Algerian family law still maintained connections to the Arab and Muslim culture. In particular, Mahieddin explores the idea of consent to marriage and the conditions necessary for marriage, as well as matrimonial guardianship in Algeria. Chapter 4 presents the evolution of family laws, specifically marriage, in Algeria over multiple decades.

After reading part I, which truly delves into the nuances of intimate partnerships in myriad forms, we then move to part II. Part II imagines that at least some of these intimate partnerships have resulted in children, and analyzes how the law now regulates that parentage.

We hear first from Josh Gupta-Kagan in chapter 5. Professor Gupta-Kagan contrasts the U.S. child welfare laws and policies with the laws and policies of Nordic countries regarding foster care and adoption. He posits that, despite the United States offering stronger legal protection for parental rights, a focus on quickly arriving at a permanent legal resolution to problematic family situations has resulted in significantly more frequent termination of parental rights and state-mandated adoption. While Nordic countries lack the strong legal protections of parental rights present in the United States, their focus on providing the child stability rather than a permanent legal resolution results in more long-term foster care and less frequent severing of parental rights. Gupta-Kagan’s well-researched chapter points out how the United States’ adversarial and coercive system differs from the Nordic countries strong safety net for parents, which rarely results in termination of parental rights even when the parents and children cannot reunify. Gupta-Kagan then compares new developments in the United States and in Nordic countries and posits that the two are converging to some degree. Furthermore, chapter 5 tackles pertinent issues of racial diversity as it relates to parental rights—an historically fraught issue in the United States and a relatively new and growing one in the Nordic countries. We revisit some of these issues again in our final chapter, chapter 16.

In chapter 6, Professor Malinda Seymore urges us to imagine adoption as an addition to a family, not an erasure. Chapter 6 contrasts United States’ policy with cultural norms and laws around the world, exploring adoption in indigenous cultures in the South Pacific, the practice of raising children outside the home in a particular tribe in Benin, Africa, Muslim laws and norms, and the history of and evolving trends in French law. France practices two forms of legal adoption: plenary adoption, which subtracts the biological family and replaces them with the adoptive family, and simple adoption, which preserves the biological family’s rights while adding legal rights to the adoptive family. Traditional adoption in the United States has thus far focused upon the former, yet it is in flux, encouraging increased openness. By applying the language and standards of international agreements like the United Nations Convention on the Rights of the Child (CRC) and the Hague Convention on Intercountry Adoption, and by considering the conclusions of the relevant social science literature, Seymore strongly argues that adoption should be seen as addition instead of erasure, allowing continuing contact between birth parents and adoptive families. A growing body of empirical research shows that openness in adoption benefits adopted persons, and in the case of transracial adoption, openness facilitates racial identity formation.

The next chapter is written by Professor Daphna Hacker. Chapter 7 challenges the problematic discourse of father’s rights groups who are seeking to change the family laws in Israel. The chapter shines a light on the gap between what the law states in terms of child custody and child support, contrasted with what social workers, judges, and lawyers promote in terms of joint physical custody and shared child support duty. Hacker explains that fake news and discursive violence promoted by Israeli fathers’ groups portray fathers as the victims of the family legal system. Chapter 7 opens up new and important questions regarding the formation of legal norms when rational discussion is too often compromised by lies and threats. She persuasively argues that empirical evidence demonstrates how in reality, Israeli judicial activism is extreme in comparison to other jurisdictions, both in its push toward equal parental time and economic responsibility, and in the gap between the actual gender labor division among Israeli families.

We finish part II with an intriguing exposé into the world of homeschooling, which is surprisingly unregulated in the United States. Without regulations there are a number of concerns such as total parental power, child maltreatment, harmful parental ideologies, and lack of children’s rights. In chapter 8, Professor Elizabeth Bartholet asserts that parents who homeschool are largely free to abuse their children, free from the eyes of teachers and others mandated to report suspected maltreatment to child protection services. Bartholet contrasts the United States’ model with other countries, some of which ban homeschooling altogether. Those countries which do allow homeschooling regulate it relatively strictly to ensure that children receive education comparable to those provided in the public schools. Bartholet posits that this contrast is in part because other countries have a stronger tradition of children’s rights and accord less deference to parental power to determine their children’s lives and futures. This powerful chapter argues for a transformation in the understanding of child rights in the United States and a related transformation in the legal regime surrounding homeschooling. Bartholet proposes solutions, restrictions, and laws for the United States to consider adopting.

The exploration into the CRC in part II then perfectly flows into part III of our book, which explores how the child is situated within the larger legal system. This part offers an even deeper dive into the CRC. While in the past paternalism and parental control characterized how society and the law constructed the parent-child relationship, more recently we have seen a much stronger focus on child rights discourse, child autonomy, and child empowerment. Exploring key modern disputes in this context, part III explores how to find the correct balance between the competing, and sometimes irreconcilable, interests of parents, children, and the state. Notably, many have surmised that the way a government treats its children is a useful indicator of its fortitude. Even in the face of international treaties and court cases bestowing upon children a panoply of rights, many child rights remain unrecognized globally.

Chapter 9, our first chapter in part III, is my own cowritten chapter penned with my amazing coauthors Professors Lucy Sorensen, Victor Asal, and Charmaine Willis. This interdisciplinary chapter investigates theories of re-norming and the social norms approach, pertaining specifically to corporal punishment of children by parents in the home, with original empirical cross-national data. We meticulously examine 200 country’s CRC reports, along with other reporting, and we note patterns of global norms pertaining to corporal punishment against children in the home. We suggest that a norm cascade—a rapid shift toward a new social norm—may have occurred once Sweden abolished corporal punishment in the home, and then neighboring countries followed suit. A basic premise of chapter 9 is that corporal punishment by parental figures is physically and psychologically traumatic for children. It presents ideas about how to change social norms in countries where it is still prevalent.

In chapter 10, Dr. Jessica Corsi similarly relies upon the CRC in a thought-provoking way. Corsi invites us to view systemic issues, such as poverty, as violence to children due to the harm it causes them (“structural violence”). Data from social science literature notes that structural violence, such as poverty, is a driver of interpersonal violence against children (VAC). The law regarding VAC, however, often emphasizes individual and familial factors, ignoring links to the structure. Utilizing the CRC and English law as examples, Corsi analyzes the ways in which legal approaches to VAC are disconnected from evidence that poverty is linked to VAC. Corsi displays the link between poverty and violence against children and exposes how legal approaches to VAC have failed to recognize this connection. She ultimately suggests that legal approaches could offer greater legal protection against VAC through a novel Rights-Poverty-Violence framework that reimagines current legal approaches. Rather than having the law address the child protection and poverty alleviation fields separately, the framework she designed can offer greater legal protection by addressing these issues jointly.

Chapter 11 is written by Dr. Michelle Fernando, who additionally explores the CRC. This chapter compares the laws, practices, and attitudes relating to children’s participation in contested child custody proceedings in Australia, the United Kingdom, New Zealand, and Canada. It critiques the methods by which children’s views are heard in the courtroom, through the lens of international law obligations under the CRC, which recognizes that children have a right to express their views and be heard in any proceedings affecting them. Fernando poses the question of what role judges may play in influencing how children and their voices are viewed in proceedings, and whether writing judgments from a child’s rights perspective may change the social norms about children’s autonomy and how children’s rights are respected. Fernando aptly points out the importance of listening to what children have to say, because their opinions are a significant element in how the court determines the child’s best interests, and ultimately this may change the social norms surrounding children’s autonomy.

Part III is then closed by Professor Mark Henaghan in chapter 12. Again referencing the CRC, with a specific look at disability and education, Henaghan calls upon both the CRC and the 2006 Convention on the Rights of Persons with Disabilities to analyze similarities and differences between the policies and legislation surrounding the education of disabled children in Australia, Canada, the United Kingdom, the United States, and New Zealand. Henaghan argues that laws need to shift in understanding about disability from viewing disability as an individual deficit that must be cured or overcome individually to seeing it as a social problem that society must overcome. Central to the endeavor are children with disabilities and their parents actively participating in shaping their educational experience, as well as actually implementing meaningful and effective policies in schools which move beyond mere aspiration. The theme of chapter 12 is that while it is important to have norms which set the targets that states must meet, it is even more crucial to be eternally vigilant in how these norms are being interpreted and implemented if disabled children are to receive opportunities for education equal with other children. Henaghan examines the gap between the lofty rhetoric of relatively developed nations and the reality revealed by data within those nations. Chapter 12 is a perfect conclusion to part III as it emphasizes what earlier chapters in the part denote, that at all times the voices of the children at issue must be given prominence and adhered to as much as possible.

Then part IV, our final part, brings together many of the themes from above and looks to
















Note


	1. Henry Krause, “Comparative Family Law-Past Traditions Battle Future Trends and Vice Versa” in The Oxford Handbook of Comparative Law, eds. Reiman and Zimmerman (Oxford University Press, 2006), 1101.
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