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FOREWORD

This book goes to press in the wake of the Supreme Court’s decision in New York State Rifle and Pistol Association v. Bruen, which invalidated New York’s ban on carrying handguns as an infringement of the Second Amendment right of “the people” to “bear arms” and as lacking any analogous historical restriction on the right when the Amendment was adopted.1 As applicable to the subject of this work, the Court stated that “even though the Second Amendment’s definition of ‘arms’ is fixed according to its historical understanding, that general definition covers modern instruments that facilitate armed self-defense.”2 The AR-15 semiautomatic rifle fits that definition perfectly.

After Bruen prompted an agonizing period of wailing and gnashing of teeth, Second Amendment opponents quickly set to work to suggest how the decision could be negated. They seized upon the Court’s statement regarding analogous restrictions that “unprecedented societal concerns or dramatic technological changes” may require new approaches as long as they are still consistent with the text.3 They revised history to say that homicide was not a major problem at the Founding but that violent crime in today’s society justifies gun bans. The argument fits superficially with the drive to prohibit and confiscate modern firearms like the AR-15.

Let’s ignore that, by the plain text of the Amendment, a gun ban infringes on the right of the people to keep and bear arms. Far from being idyllic, America’s Founding was characterized by widespread and horrific conflict with warring Native Americans, a tyrannical Crown, invading European armies, and vicious criminals. As Justice Anthony Kennedy famously asked in oral argument in the Heller case, “It [the Second Amendment] had nothing to do with the concern of the remote settler to defend himself and his family against hostile Indian tribes and outlaws, wolves and bears and grizzlies and things like that?”4

In 1622, as described below in chapter 5, almost the entire population of Jamestown was massacred by Powhatan warriors. Over 150 years later, after clashes in western Virginia in 1774, James Madison wrote that the attacking Indians were “determined in the extirpation of the inhabitants….”5 The Declaration of Independence charged that the King “endeavoured to bring on the Inhabitants of our Frontiers, the merciless Indian Savages, whose known Rule of Warfare, is an undistinguished Destruction, of all Ages, Sexes and Conditions.”

The Declaration continued that George III “has plundered our Seas, ravaged our Coasts, burnt our Towns, and destroyed the Lives of our People,” in “circumstances of Cruelty and Perfidy, scarcely paralleled in the most barbarous Ages….”

Throughout the seventeenth century in colonial America, the “peacetime murder rates for adult colonists…ranged from 100 to 500 or more per year per 100,000 adults, ten to fifty times the rate in the United States today.”6 In the next century, Britain exported some fifty thousand convicted criminals to America.7 During the revolutionary war, a coastal area of New Jersey known as “the Pines” was “infested with numerous robbers,” who in “the dead of night…would sally forth from their dens to plunder, burn, and murder.”8 Homicide rates skyrocketed from the revolutionary period through the War of 1812.9

	Justice William Bradford of the Pennsylvania Supreme Court wrote in 1793 “that homicides have been very frequent.”10 Further, “about three-fourths of the convictions of robbery and burglary…took place in Philadelphia,” where a large class of men consider “theft as a regular vocation.”11 A modern study found that “from 1720 to 1780, the homicide rate in colonial Philadelphia exceeded the highest rate in the nineteenth century.”12 That alone impeaches the theory that advances in firearm technology promote crime, for the mostly single-shot firearms of the eighteenth century were replaced by repeating firearms in the nineteenth century.

So much for the claim that Second Amendment rights could be recognized at the supposedly-peaceful Founding, but that modern crime justifies infringement on the very right protected by its plain text. To muddy the text, Second Amendment opponents argue that it’s not very plain after all. Specifically, the term “infringe” is allegedly so weak that gun bans do not infringe on the right at all, in contrast with the strong meaning of “abridge” in the First Amendment’s prohibition on laws “abridging the freedom of speech.”

But no substantive difference exists between the meanings of “abridge” and “infringe.” Samuel Johnson’s 1755 dictionary defined “infringe” as “To violate; to break laws or contracts” and “To destroy; to hinder.” Similarly, it defined “abridge” as “To contract, to diminish, to cut short.”13 Per Noah Webster’s 1828 dictionary, “A prince…infringes an agreement or covenant…by doing what is stipulated not to be done.”14 Or as stated by Richard Burn in his 1792 law dictionary: “But every wanton and causeless restraint of the will of the subject, whether practiced by a monarch, a nobility, or a popular assembly, are a degree of tyranny, and destructive of liberty.”15

The Supreme Court uses “abridge” and “infringe” synonymously. In a First Amendment case, it referred to the plaintiffs as “persons who seek legal redress for infringements of their constitutionally guaranteed and other rights.”16 It has asked whether a tax on “disseminating ideas would infringe the right of free speech,”17 and whether “the due process clause forbids the states to infringe personal liberties guaranteed by the Bill of Rights.”18 No basis exists to claim that the prohibition on infringement is a weaker standard than the prohibition on abridgment.

Another post-Bruen argument being made to dilute the Second Amendment is to view its protections as understood in 1868, when the Fourteenth Amendment was adopted, rather than as understood in 1791, when the right to bear arms was enshrined in the Bill of Rights.19 The power to restrict firearms was supposedly perceived to be greater in 1868 and in the decade that followed. As proof, the argument goes, in 1868 Texas subjected its constitutional guarantee of the right to bear arms to the weak standard of allowing “such regulations as the legislature may prescribe.”20

But Texas repealed that outlier language a mere eight years later, when it adopted the more limited authority that “the Legislature shall have power, by law, to regulate the wearing of arms, with a view to prevent crime.”21 It copied that clause from Tennessee.22 Similarly, Georgia authorized the legislature “to prescribe by law the manner in which arms may be borne.”23 So those three states allowed the legislature to specify how arms are worn or borne, but not to ban carrying them altogether, much less to ban their mere possession.

Four states in this period—North Carolina, Colorado, Missouri, and Louisiana—limited the legislative power over the right to bear arms to regulating “the practice of carrying concealed weapons” or the equivalent.24 But the power to regulate the carrying of concealed weapons by implication negated the power to regulate the carrying of weapons openly, not to mention to regulate the carrying of weapons such as rifles that are not concealable.

Nothing in these constitutional amendments adopted by only seven of the thirty-eight states in the Union during Reconstruction or shortly thereafter suggests a transformation from the standards of 1791 to those of 1868. Antebellum judicial decisions had long upheld restrictions, in the minority of states that had them, on carrying concealed weapons. The above amendments only restated what those courts had already held. In fact, as this work demonstrates, Reconstruction reinvigorated the plain text of the Second Amendment by its recognition that “the people” include African Americans who could keep and carry firearms of all kinds, including military muskets.

But further digression into the latest arguments to weaken Second Amendment rights does not overshadow the big picture, which this book presents. Bearing arms was a duty in medieval England that evolved into a basic right of Englishmen. The right was brought to the shores of America where it was strengthened by the Founders. The Second Amendment expresses a heritage valued by the American people through the ages which is exercised by tens of millions of citizens today. And many millions of those citizens do so by possessing and using modern rifles like the AR-15 for target shooting, hunting, self-defense, and other lawful purposes.

____________________
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INTRODUCTION

“A pregnant woman is credited with saving the lives of her husband and daughter after she used an AR-15 to fatally gun down a home intruder,” according to a 2019 news report from Florida. Two armed, masked intruders pistol-whipped her husband and grabbed their eleven-year-old daughter. The eight-month pregnant woman used the family’s AR-15 semiautomatic rifle to shoot one of the intruders fatally while the other one fled.1 Had this occurred in California or six other states, the couple could have been arrested for criminal possession of an “assault weapon.”

The AR-15 rifle has aptly been called “America’s rifle.” It is the most popular rifle in the United States, owned and used by millions of law-abiding citizens. Some 24,446,000 AR-15s or other such rifles, often called modern sporting rifles (MSRs), were produced in the United States or imported between 1990 and 2020. “The MSR remains the most-popular selling centerfire semiautomatic rifle in the United States today. There are more MSRs in circulation today than there are Ford F-Series trucks on the road.”2 About half of all rifles produced in 2018 were of those types.3

Surveys show that “30.2% of gun owners, about 24.6 million people, have owned an AR-15 or similarly styled rifle, and up to 44 million such rifles have been owned.”4 In 2022, the Bureau of Alcohol, Tobacco, Firearms and Explosives, which enforces the federal Gun Control Act, referred to “the AR–15-type rifle, one of the most popular firearms in the United States.”5

In 2021, 75 percent of those who shot a center-fire rifle shot a MSR. Of the 66 percent who hunted with a center-fire rifle, 60 percent used a MSR.6 MSRs are versatile for hunting because they are modular, meaning that the upper receiver (which includes the barrel) can be switched for barrels in different calibers, using the same lower receiver (which holds internal parts and shoulder stock). “A hunter can use an upper chambered in .223 Rem. for prairie dogs or other varmint and swap it out for an upper chambered in .300 Blackout for hogs or whitetails.”7

A gun-prohibitionist lobby asserts that “assault weapons” are only in common use by criminals and, in fact, are “preferred by criminals over law abiding citizens eight to one.”8 But every AR-15 and every other firearm manufactured is first sold through a federally-licensed firearms dealer to a person who passes the FBI’s National Instant Criminal Background System (NICS).9 That gun purchasers are approved by NICS belies the defamatory claim that they are mostly criminals.

While criminals are capable of obtaining firearms by theft and through the black market, that does not negate that the overwhelming number of firearms of all kinds are in the hands of law-abiding persons. The misuse of firearms by criminals does not nullify the constitutional right of citizens to obtain them—and to choose which firearms to obtain.

The Second Amendment to the United States Constitution provides: “A well regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed.” By any reasonable reading, that protects the right to keep and bear modern firearms, including rifles like the semiautomatic AR-15.

Since the beginning of the twentieth century, semiautomatic firearms with detachable magazines have been commonly possessed. Despite Jim Crow laws, semiautomatic rifles proved useful in protecting the lives and civil rights of blacks. There is no historical tradition in the United States of banning ordinary firearms or standard-capacity magazines. The first restrictions on the AR-15 and magazines of a certain capacity were only enacted in 1989 and 1990, respectively.

Some forty-three states respect the right of law-abiding citizens to possess modern, semiautomatic rifles. Only seven of the usual suspect states—the nanny states dominated by urban elites that restrict so many traditional liberties—prohibit whole classes of these rifles and punish violation with long terms of imprisonment similar to those for violent crimes. Four of the restrictive states—California, Maryland, New Jersey, and New York—have no arms guarantee in their state constitutions.10 The arms guarantees of two other states—Connecticut and Massachusetts—have been gutted by judicial decisions.11

Delaware joined the prohibitionist club in 2022, copying California’s 1989 declaration that the use of an “assault weapon” as “a sports or recreational firearm” is outweighed by “the danger that it can be used to kill and injure human beings.”12 But the lawful use of arms in deadly force is guaranteed by the Delaware Bill of Rights: “A person has the right to keep and bear arms for the defense of self, family, home and State, and for hunting and recreational use.”13 Echoing Blackstone, the Delaware Supreme Court has recognized that “the ‘right of self-preservation’ permitted a citizen to ‘repe[l] force by force’ when ‘the intervention of society in his behalf, may be too late to prevent an injury.’”14

The prohibited conduct is malum prohibitum—victimless “crimes” that are invented by rulers—and are not malum in se, conduct that is wrong in itself. To make these ordinary rifles sound sinister, they call them “assault weapons.”

In addition to those states, four more states ban ordinary magazines that hold over a certain number of cartridges, usually ten. Even though the banned magazines are possessed by the millions throughout the United States, they are called “large capacity magazines” to make them sound like they are too big.

Yet, in District of Columbia v. Heller (2008), the Supreme Court held that the Second Amendment protects firearms that are in common use or that are typically possessed for lawful purposes.15 The “assault weapon” and magazine bans violate the clear text of the Second Amendment right to “arms” and disregard the Court’s precedents.

On April 19, 1775, American patriots bearing their own muskets and other firearms confronted and overwhelmed a contingent of British Redcoats representing the greatest military power on Earth. Lexington and Concord symbolized the right of the citizen to arm themselves with long guns of the same type as the soldiers and to use those arms to protect liberty.

This book demonstrates that the Second Amendment guarantee that “the right of the people to keep and bear arms, shall not be infringed” protects the individual liberty to possess modern rifles like the AR-15 for all of the reasons set forth by the Supreme Court in Heller—self-defense, militia purposes, dissuasion of tyranny, and other lawful purposes. It is based on the amendment’s text and on Anglo-American history and tradition.

Today, the overwhelming majority of states recognize the right to possess modern rifles like the AR-15. Only seven states—California, Connecticut, Delaware, Maryland, Massachusetts, New Jersey, and New York—ban such rifles, grandfathering only those that were registered by a deadline. Fearing eventual confiscation, many failed to register their firearms. The District of Columbia and some Chicagoland jurisdictions also ban them, although Illinois does not, and Hawaii bans certain pistols, but not rifles, as “assault weapons.”

Those jurisdictions and another three states—Colorado, Washington, and Vermont—also ban standard magazines that hold over a certain number of rounds of ammunition, usually ten or fifteen cartridges. Similar legislation at the federal level was on the books from 1994 to 2004, but it accomplished nothing and was allowed to sunset.

This book begins by analyzing the text of the Second Amendment, along with the precedents set by the U.S. Supreme Court, which has decided that protected “arms” include those that are commonly used or typically possessed by law-abiding persons for lawful purposes. It is an uncontroverted fact that the AR-15 rifle is in the homes of many millions of Americans, and it would be in the homes of millions more if the prohibitionist states did not criminalize them.

Next, the English origins of the right to have arms, including militia arms, are traced. Under medieval English law, members of the population were required to furnish and train with weapons to protect the realm, and this duty came to be perceived as a right. The monarchs tried to promote the use of the longbow, which could shoot several arrows per minute, and discouraged the use of the crossbow and handgun. Over time, members of the population chose to obtain firearms, which became more prevalent. When the Catholic King James II sought to disarm his Protestant political opponents, he was removed in the Glorious Revolution of 1688.

The Declaration of Rights of 1689 recognized the right of English Protestants to “have Arms for their Defence,” which included military-type muskets. Multi-shot, repeating firearms were on the scene well before that epoch, although not yet in common use.

The American settlers would insist on, and expand, their already existing rights as Englishmen. In the colonies, possession of arms was generally an unchallenged right, a practical necessity, and a legal duty. Arms suitable for both general and militia use were accorded special protection. Repeating firearms that fired multiple shots, while not yet common, were desirable and came to be developed.

As the American Revolution approached, the British began to cut off the supply of arms and ammunition to the colonies. But once armed conflict erupted at Lexington and Concord, British commander Thomas Gage demanded that Bostonians surrender their firearms in exchange for safe passage to leave the city. He then confiscated their muskets, pistols, blunderbusses, and bayonets and reneged on his promise to let them leave. The Revolution was on, and the independent states began adopting constitutions and bills of rights, including recognition of the preexisting individual right to bear arms.

When the Constitution was proposed for the United States, the alarm went out that it had no bill of rights. The Federalists argued that paper guarantees were unnecessary and that the armed populace could overcome a tyranny supported by a standing army. A compromise was reached, and the Bill of Rights, with its prefatory clause in support of the militia and its operative clause guaranteeing the right to bear arms, was adopted. The right to have military small arms was taken for granted as a legal right and a necessary practice. The federal Militia Act of 1792 required able-bodied males to arm themselves with muskets, bayonets, rifles, and pistols.

At the beginning of the early Republic, citizens were at liberty peaceably to possess and carry arms of their choice without any restrictions. Legal commentators such as Supreme Court Justice Joseph Story acclaimed the constitutional right to bear arms as the palladium of liberty of a free state. While a minority of states limited the concealed carrying of certain weapons, the courts upheld the right to keep and bear militia arms.

Repeating firearms, including lever-action rifles and revolvers, exploded onto the scene. Firearms that would fire multiple times without having to reload were a natural technological quest similar to the development of any other tool. A person with a single-shot firearm could be easily overcome by multiple robbers with guns or knives. A dozen arrows could be shot at a frontiersman who could load only a couple of shots in a minute.

The slave codes provided the great exception to the right to possess arms, as well as to other recognized constitutional rights. Slaves were virtually prohibited from firearm possession, while free blacks were required to obtain a license to possess muskets, military arms, and other weapons. Licenses were subject to the discretion of the government’s issuing authority.

There has never been any significant American history or tradition of banning long guns. While the carrying of handguns has been the subject of legislation in certain periods, long guns, including militia arms, were never considered controversial. The right of an American to have a rifle or shotgun was never an issue or called into question. There are no judicial decisions on whether long guns were included in the right to bear arms because no laws were passed banning them.

When slavery was abolished in 1865, the Southern states reenacted the slave codes as the black codes, a prominent provision of which was the requirement that African Americans must obtain a license, subject to official discretion, to possess and carry firearms of any kind. Congress sought to prohibit the confiscation of unlicensed firearms, including military muskets that black soldiers kept from their service, from the newly freed slaves through passage of the Civil Rights and Freedmen’s Bureau Acts of 1866. The Fourteenth Amendment was proposed and ratified, intending, in part, to protect the right to bear arms from state violation. The Civil Rights Act of 1871 provided for enforcement of that and other rights.

All the while, advances were being made in the technology of repeating arms. Six-shot revolvers, which replaced single-shot pistols, came under fire in judicial decisions on laws restricting concealed weapons. But the courts that looked in askance at pocket pistols sometimes contrasted the carrying of rifles, which, by then, included multi-shot lever actions, which were seen as wholly legitimate.

In Presser v. Illinois (1886), the Supreme Court upheld a state requirement of a license to parade with arms in cities but admonished that all citizens capable of bearing arms are the reserved militia and that a state may not prohibit the people from keeping and bearing arms, which would deprive the United States of its powers over the militia.16 The Court in United States v. Miller (1939) held that arms that would be useful in a militia are protected by the Second Amendment.17 In a 1994 case, the Court referred to the AR-15 semiautomatic rifle in the context of discussing the “long tradition of widespread lawful gun ownership” in America.18

Finally, in District of Columbia v. Heller (2008), the Court held that the District’s ban on commonly possessed arms—there, handguns—violated the individual right to keep and bear arms. The Court also rejected the view that the right could be dismissed by judge-made interest-balancing tests. That was followed by the Supreme Court’s McDonald v. Chicago decision in 2010,19 which held the right to arms to be fundamental and protected from state violation by the Fourteenth Amendment.

After that, the Court held in a stun gun case that the Second Amendment extends to “arms…that were not in existence at the time of the founding.”20 AR-15s and other semiautomatic rifles are in far more common use than stun guns.

In 2022, in New York State Rifle and Pistol Association v. Bruen, the Court held that the right to bear arms includes carrying handguns in public. Relying on text and history, it rejected the balancing tests relied on by lower courts, reaffirmed the common-use test, and noted that “even though the Second Amendment’s definition of ‘arms’ is fixed according to its historical understanding, that general definition covers modern instruments that facilitate armed self-defense.”21

Notwithstanding the above, prior to Bruen, five federal circuit courts of appeals considered “assault weapon” bans and upheld them in each case. First to rule was the D.C. Circuit, which rejected common use as the test and relied on legislative testimony to uphold a ban; then-Judge Brett Kavanaugh wrote a spirited dissent.22 The Second Circuit next upheld Connecticut’s and New York’s bans without even analyzing the features that supposedly rendered the banned firearms unprotected by the Second Amendment.23

While these decisions conceded that the banned firearms are in common use, the Seventh Circuit (over a dissent)—upholding a local Illinois ban—questioned the viability of that test from Heller.24 In an en banc decision with dissents, the Fourth Circuit pushed the envelope further, validating Maryland’s ban, in deciding that semiautomatic firearms may be banned because they are “like” machine guns, which they obviously are not.25 Finally, the First Circuit upheld Massachusetts’ ban based on “combat features” that it never identified.26

The U.S. District Court for the Northern Mariana Islands saw through the haze and found that the pistol grip, adjustable stock, and flash suppressor make a rifle more accurate and safer to use for the law-abiding citizen. It, therefore, found that a ban violated the Second Amendment.27

Some common myths must be cast aside at the outset for a serious consideration of the issue. The term “assault weapon,” while usually applied to some kind of rifle, is actually a pejorative term without a definite meaning. It was invented to sow confusion in the public between semiautomatic rifles and fully automatic military weapons like the M16 rifle. The banned rifles are semiautomatic firearms, just like other semiautomatic firearms, that fire one round for each pull of the trigger. The features that make an otherwise legal semiautomatic firearm an “assault weapon” under various laws do nothing to affect the firearm’s functional operation and, if anything, promote safe and accurate use.

One purported feature called a “conspicuously protruding pistol grip” may be found on many diverse types of rifles, including those used in the Olympics, and it promotes accurate fire. Another frequently targeted feature, a telescoping stock, allows rifles to be better fitted to the stature of the user, much like wearing shoes that fit, and hence promotes comfort and accuracy. Each feature that was included in the 1994 federal ban is dissected in chapter 14 of this work. Features included in the California and other state bans are put under the microscope in chapters 12 and 15. Each banned feature is entirely legitimate and desirable for the safe and accurate use of rifles. Throughout, this work explains why such features are not mere “secondary characteristics” that may be banned without adverse consequences to accuracy and safety.28

Surveys frequently show that self-defense is a primary reason individuals choose to own AR-15s and similar firearms. They are particularly attractive for women and older individuals because of their light weight and ease of use, particularly in comparison to shotguns. Rifles are used in crime far more rarely than handguns, and there is no evidence that any of the prohibited “assault weapon” features has been the causal factor of any person’s death in a crime.

Bans have been enacted in only a handful of states—only seven ban certain long guns and handguns, while only one more just bans certain handguns—and that some have been upheld is hardly a reason to infer that the federal judiciary, in general, agrees that the bans are constitutional. Judges from the few states with an anti-gun political culture may reflect that culture in their decisions.

More telling is that forty-three states have not defined “assault weapons” as certain long guns and handguns and banned them; this could reflect that most lawmakers consider such bans to be unconstitutional and unproductive. Of course, the courts have had no occasion to uphold or invalidate bans that do not exist in these states. It’s no accident that eight of the thirteen federal circuits have never considered, post-Heller, an “assault weapon” ban under the Second Amendment. Like the dog that didn’t bark in the Sherlock Holmes mystery,29 the silence is deafening.

This book analyzes the disconnect between the decisions of the Supreme Court and those of the five circuits that have upheld bans. The issue is informed by the text, history, and tradition of the Second and Fourteenth Amendments, which includes the development, use, and acceptance by the American public over the past century and a half of repeating and semiautomatic firearms with standard-capacity magazines. Decisions upholding bans on the arms that the people commonly keep and bear are out of touch with that background, depart from the clear test provided by the Supreme Court, and substitute value-laden judicial balancing tests for the plain text of the Second Amendment.

In 2022, the Supreme Court decided New York State Rifle and Pistol Association v. Bruen, holding that the right to bear arms entitles citizens to carry handguns in public without showing a special “need.”30 Besides reiterating that firearms in common use are protected, the Court relied on text and history to interpret the Second Amendment, condemning the use of intermediate scrutiny to balance away rights under the amendment—which is exactly what most courts have used to uphold modern rifle bans.31 This decision opens a new chapter in the struggle to protect the right to keep and bear arms.

____________________
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PART ONE

MODERN RIFLES, “ASSAULT WEAPONS,” AND THE SECOND AMENDMENT





CHAPTER 1

THE AR-15 IS AS AMERICAN AS APPLE PIE—AND NOT AN “ASSAULT WEAPON”

We start by getting our terms straight. An ordinary rifle is a shoulder weapon that fires one shot with a single function of the trigger.1 A semiautomatic or self-loading rifle loads a round after a shot is fired, but it, too, requires the trigger to be pulled to fire another shot. As that term is commonly used, the AR-15 is a semiautomatic rifle and is the most popular rifle today, owned by millions of Americans, which could thus be called America’s rifle. By contrast, a machine gun is a weapon that fires automatically more than one shot by a single function of the trigger.

An assault rifle is a military term meaning a rifle, such as the M16 military service rifle, capable of firing either a single shot or more than one shot with a single function of the trigger, making it a machine gun under federal law. An assault weapon is any object that is used as a weapon in an actual assault. A “semiautomatic assault weapon” is a derogatory oxymoron invented as a political term. It can mean anything the speaker wants it to mean, which is why it is defined in contradictory ways.

“Assault weapon” is frequently defined as a semiautomatic rifle with, among other features, a “conspicuously” protruding pistol grip. While that is actually just a normal, innocuous feature, a cult-like argument dramatically asserts that the purpose of such grips is to facilitate spray-firing from the hip to kill as many people as quickly as possible. That’s pure fantasy. As taught in military manuals, soldiers using an M16 service weapon, which has a pistol grip, are trained to fire from the shoulder, not from the hip.

Definitions of “assault weapon” are incomprehensible, as exhibited in four judicial decisions discussed here. Three of those decisions held the definitions to be unconstitutionally vague.

Semiautomatic Firearms like the AR-15 Rifle Are Commonplace in American Society

A semiautomatic firearm can fire only a single shot with each pull of the trigger. These types of firearms are extraordinarily common nationwide; they have been part of the landscape in America for over one hundred years. The AR-15 semiautomatic rifle has the outward appearance of an M16 military service rifle but lacks the latter’s critical feature of fully automatic fire.

The semiautomatic Colt AR-15 was first marketed to the public the same year the first deliveries of the automatic M16 were made to the armed forces. In 1963, the last year Leave It to Beaver was on television, Colt submitted to the predecessor agency of the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) two firearms: an “AR-15 Sports Version Rifle” and an “AR-15 automatic rifle” (later renamed the M16).
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Colt AR-15 Diagram. © 1985 Colt’s Manufacturing IP Holding Company LLC. Used with permission.

The function of the protruding pistol grip is to allow a firm grasp while the buttstock is placed firmly against the shoulder. The straight-line stock design allows one to hold his or her aim without the muzzle rising off of the target when the rifle is discharged. The pistol grip is not designed to “spray fire from the hip,” a myth created by gun prohibitionists. The flash suppressor at the end of the barrel keeps one from being blinded by the flash caused by firing in low-light conditions.

The generic definitions of rifle features that make them “assault weapons” are arbitrary and inconsistent. In New York, it includes a pistol grip and a buttstock; in Cook County, Illinois, it includes a pistol grip and no buttstock; and in Maryland, it includes neither.

The agency found that modifications to the automatic version that made it into the sports version “have changed the weapon in basic design to the extent that it is not a ‘firearm’ in the machine gun category” as defined in the National Firearms Act.2 The Sports Version was then introduced to the public as the AR-15 Sporter in 1964, the same year the first M16s were delivered to the U.S. Air Force.3

The courts traditionally viewed semiautomatic firearms as ordinary and useful in American society. In 1972, the Florida Supreme Court referred to firearms that “are commonly kept and used by law-abiding people for hunting purposes or for the protection of their persons and property, such as semiautomatic shotguns, semiautomatic pistols and rifles.”4 A decade later, the Washington Supreme Court noted about “a CAR 15 semiautomatic rifle (civilian version of the military’s M-16)” that “constitutionally protected behavior cannot be the basis of criminal punishment.”5

In 1988, the federal Fifth Circuit referred to an M-10 pistol and noted: “Possession of a conventional semiautomatic pistol is generally ‘an innocent act.’”6 The following year, the Sixth Circuit stated that “AKS semi-automatic sport rifles” are “legal firearms [which] are quite prevalent in today’s society.”7

Assault Rifles and Assault Weapons

Literally, an assault weapon is any instrument used as a weapon in an assault. A New York court spoke in normal language by referring to “a tire iron that was believed to be the assault weapon,”8 and the Ninth Circuit did the same by referring to “the ax, as the suspected assault weapon.”9 So far, no legislature has defined such objects as an “assault tire iron” or an “assault ax” and banned them.

The term “assault rifle” is a military term used to describe a selective-fire rifle, such as the AK-47, that fires both fully automatically and semiautomatically. Sturmgewehr, the German equivalent of the term assault rifle, was first used in Nazi Germany.10 Describing the AK-47, the U.S. Defense Intelligence Agency provides this definition: “Assault rifles are short, compact, selective fire weapons that fire a cartridge intermediate in power between submachinegun and rifle cartridges. Assault rifles…are capable of delivering effective full automatic fire….”11

The M16 selective-fire service rifle has been America’s “standard assault rifle,”12 which has been largely replaced by the more compact M4. Federal law defines the M16 and M4 as a “machinegun,” i.e., a “weapon which shoots…automatically more than one shot, without manual reloading, by a single function of the trigger.”13 These are the standard service rifles issued to the armed forces of the United States.

The AR-15-type semiautomatic has never been issued as a service rifle to U.S. soldiers. Semiautomatic rifles are not issued as standard service rifles to any army in the world. And yet a court decided that these nonmilitary rifles are “exceptionally lethal weapons of war” that “are unquestionably most useful in military service.”14

Actual weapons of war include guns like GAU-19s that fire .50 caliber rounds at 1,300 rounds per minute, the M61 series that fire 20mm rounds at 6,000 rounds per minute,15 light machine guns like M249 that fire up to 1,000 rounds per minute,16 M2 Brownings that fire .50 caliber BMGs at 700 rounds per minute with a range of two thousand yards, M4A1 Carbines that fire 5.56x45mm rounds at 950 rounds per minute, and P90 “personal defense” machine guns that fire 900 5.7x28mm rounds per minute at over two hundred yards.17

The production of civilian rifles that fire only in semiautomatic mode and that have cosmetic features that look like those of military rifles gave gun prohibitionists the idea of calling them “assault weapons” to promote banning them. As a lobbyist for the Violence Policy Center wrote, “the weapons’ menacing looks, coupled with the public’s confusion over fully automatic machine guns versus semiautomatic assault weapons—anything that looks like a machine gun is assumed to be a machine gun—can only increase the chance of public support for restrictions on these weapons.”18

In a case unrelated to firearms, Justice Clarence Thomas had occasion to observe:

Prior to 1989, the term ‘assault weapon’ did not exist in the lexicon of firearms. It is a political term, developed by anti-gun publicists to expand the category of ‘assault rifles’ so as to allow an attack on as many additional firearms as possible on the basis of undefined ‘evil’ appearance.19

You won’t find an “assault weapon” section in a gun catalog or in a gun store. You will find the term parroted endlessly in fundraisers for anti-gun lobbies, speeches of anti-gun politicians, and—regretfully—in certain judicial decisions that are rendered without serious discussion of the actual features of the rifles at issue. Although the media uses the term “assault weapon” indiscriminately, the Associated Press Style Book advised in 2022:

The preferred term for a rifle that fires one bullet each time the trigger is pulled, and automatically reloads for a subsequent shot, is a semi-automatic rifle. An automatic rifle continuously fires rounds if the trigger is depressed and until its ammunition is exhausted.

Avoid assault rifle and assault weapon, which are highly politicized terms that generally refer to AR- or AK-style rifles designed for the civilian market, but convey little meaning about the actual functions of the weapon.20

The term “assault weapon” has become a classic case of “an Alice-in-Wonderland world where words have no meaning.”21 To quote Lewis Carroll’s Through the Looking-Glass:

“When I use a word,” Humpty Dumpty said in rather a scornful tone, “it means just what I choose it to mean—neither more nor less.”

“The question is,” said Alice, “whether you can make words mean so many different things.”

“The question is,” said Humpty Dumpty, “which is to be master—that’s all.”22

Since “assault weapon” has come to be a political term with no fixed meaning, it can mean anything the speaker wants it to mean. One legislature’s assault weapon warranting a prohibition and felony penalties is another legislature’s sporting rifle not subject to special restrictions. As discussed further below, one legislature may define an “assault weapon” as having certain features, while another may define it as having the opposite features.

Calling an ordinary rifle an “assault weapon” is analogous to calling a person with whom one disagrees a “Nazi” or some other contemptuous term. It’s just an exercise of the fallacy of petitio principii, or assuming the very thing at issue.

If a law labels a firearm an assault weapon and bans it, then how should a court decide whether the law violates the Second Amendment? The label shouldn’t count for anything, as “no pronouncement of a Legislature can forestall attack upon the constitutionality of the prohibition which it enacts by applying opprobrious epithets to the prohibited act….”23 Nor does the label foreclose a factual inquiry, as “a statute would deny due process which precluded the disproof in judicial proceedings of all facts which would show or tend to show that a statute depriving the suitor of life, liberty, or property had a rational basis.”24 And as Heller adds, “Obviously, the same [rational basis] test could not be used to evaluate the extent to which a legislature may regulate a specific, enumerated right….”25

America’s first rifle ban—California’s Roberti-Roos Assault Weapons Control Act of 1989—was upheld on the basis that the Second Amendment did not apply to the states through the Fourteenth Amendment26 and because the Second Amendment does not protect individual rights.27 America’s first state magazine ban—New Jersey’s 1990 prohibition on detachable magazines holding over fifteen rounds—was upheld without any reference to the Second Amendment.28

In 1994, Congress passed a law defining and restricting “semiautomatic assault weapons”—itself an oxymoron because true assault weapons are fully automatic. The law began with a list of named firearms, such as “Colt AR-15,” and “copies or duplicates” thereof.29 It then set forth generic definitions that began with reference to a type of firearm and then described certain features that could combine to render it illegal. Most prominently, a rifle (which has a shoulder stock and shoots a projectile through a rifled barrel)30 that is semiautomatic (which fires once with a single pull of the trigger and loads another cartridge)31 and that uses a detachable magazine (an ammunition feeding device that detaches from the rifle) was not an “assault weapon” per se. It became one only if two other features were present, such as a “bayonet mount” and a “pistol grip that protrudes conspicuously beneath the action of the weapon.”32 The federal ban did not restrict the possession of such firearms that were lawfully possessed on its effective date. Magazines holding more than ten rounds were similarly restricted but grandfathered.33 After the law expired ten years later, Congress declined to reenact it.

See Colt AR-15 Diagram above in this chapter.

The inflammatory, inaccurate term “assault weapon” sometimes appears in indictments, apparently to demonize the defendants. In one case, the indictment “referred to the SKS rifle as an ‘assault rifle,’” even though the prosecution conceded that “the ‘assault’ designation has no bearing whatsoever on either the elements of the offense,” and the SKS rifle was not even defined as an “assault weapon” under the expired federal law.34 The court noted that “the SKS (or M59/66) is a legal, common semi-automatic rifle that is used as a hunting rifle,” was approved by ATF for import as a curio or collector’s firearm, and “is owned by American gun owners in the hundreds of thousands.”35 “Nothing indicates that the SKS rifle is a ‘weapon of choice’ among criminals or gangs—only of hunters and collectors.”36

A Definitional Tower of Babel

New York defines “assault weapon” to include a semiautomatic rifle, which is fired from the shoulder, with the feature of “a pistol grip that protrudes conspicuously beneath the action of the weapon.”37 So in New York, a rifle with a pistol grip is banned if it has a shoulder stock. But in Cook County, Illinois, a rifle with a pistol grip is banned if it doesn’t have a shoulder stock; the Chicago-area county defines an “assault weapon” as a rifle featuring “only a pistol grip without a stock attached.”38 Maryland’s ban is silent on those features; one can have a rifle with a pistol grip and stock or a rifle with a pistol grip and no stock, and it’s not necessarily an “assault weapon.”39

In short, the conflicting definitions of “assault weapon” amount to a Tower of Babel of verboten features. One can imagine children on a playground arguing, “yes it is,” “no it’s not,” “you’re both crazy.”

A proposed “assault weapon” ban in Virginia in 2020 would have punished mere possession with five years of imprisonment, the same penalty for unlawfully shooting a person with intent to kill.40 The bill’s confused sponsor tried to explain that the difference between a normal rifle and an “assault weapon” “is how you hold the gun. It makes it a semi-automatic. Meaning you can shoot with each finger, not like a bolt-action” rifle used in hunting.41 It is unclear whether a firearm has ever been invented with which “you can shoot with each finger.”

A Florida initiative petition sought a state constitutional amendment that would throw the features out the window and define “assault weapon” as “any semiautomatic rifle or shotgun capable of holding more than ten (10) rounds of ammunition at once, either in a fixed or detachable magazine, or any other ammunition-feeding device.”42 In a case brought before the Florida Supreme Court, the attorney general alleged that the language was misleading as it would ban virtually all semiautomatic long guns, even .22 caliber rifles with traditional wood stocks such as the Ruger 10/22.43 That’s because almost all semiautomatic long guns are “capable” of holding more than ten rounds, even if one does not possess a magazine that does so.44 The Sixth Circuit held a similar provision to be unconstitutionally vague, as it did not require that the person possess such magazine or have knowledge that one exists.45

The state of Washington exhibits the frivolousness of the term “assault weapon” with its definition: “‘Semiautomatic assault rifle’ means any rifle which utilizes a portion of the energy of a firing cartridge to extract the fired cartridge case and chamber the next round, and which requires a separate pull of the trigger to fire each cartridge.”46 That’s simply the definition of a semiautomatic rifle of any kind. It simply copies, almost word-for-word, the federal definition of “semiautomatic rifle,” except that federal law doesn’t use the frivolous term “assault.”47 Washington restricts sales of such rifles to persons under twenty-one but does not ban them.

Given that the jurisdictions that ban “assault weapons” cannot agree on the features that make them unworthy of Second Amendment protection, it’s important to keep in mind that the vast majority of states have no such prohibitions. Bans are limited to California, Connecticut, Delaware, Hawaii (certain pistols only), Illinois (certain localities only), Maryland, Massachusetts, New Jersey, New York, and Washington, D.C. None of the other states ban firearms in common use based on contradictory “assault weapon” features.

In the handful of states with bans, what was an ordinary, lawful firearm one day can become a so-called assault weapon overnight by the wave of a legislative magic wand. In 2000, New York passed a law nearly identical to the federal law, defining an assault weapon based on a combination of two generic features.48 But on January 15, 2013, the day after the bill was introduced, the Secure Ammunition and Firearms (“SAFE”) Act was signed into law, declaring countless ordinary firearms to be assault weapons based on a single generic characteristic.49 Having been so relabeled by the legislature, they purportedly lost their Second Amendment protection and were banned, other than those registered by a deadline. Yet nothing changed other than how the term was used. It is as if the Second Amendment means anything the state wants it to mean.

Weapons are tools, and no weapon has ever been invented that can be used only for good and not for bad. As then-Judge Brett Kavanaugh wrote in the Heller II case, “it is the person, not the gun, who determines whether use of the gun is offensive or defensive.”50 The Second Amendment protects the right of the people to keep and bear arms for defensive purposes, and that right is not negated by the fact that criminals use arms for offensive purposes. Banning certain features on firearms no more prevents persons from adding the banned features to firearms any more than it prevents criminals from misusing firearms.

This capacity of humans to do evil was illustrated by the racially motivated murder of ten innocents, mostly African Americans, in Buffalo, New York, in 2022. The killer had previously threatened a school shooting and was sent for a mental evaluation but was released.51 Later, having passed the background check, he purchased a rifle that was compliant with New York law by having a lock that allowed only ten-round magazines. He converted it into an “assault weapon” by using a power drill to remove the lock, allowing the use of a larger capacity magazine.52 He then murdered his victims at a grocery store, anticipating no resistance because New York law generally denies the right of civilians to carry handguns.

So much for the effectiveness of New York’s “assault weapon” ban.

The Horrifying “Conspicuously Protruding Pistol Grip”—Evil, Wicked, Mean, and Nasty

All handguns have a pistol grip that allows the weapon to be held in the hand. Heller held that handguns, with their essential feature of a pistol grip, may not be banned. However, some laws define assault weapons as rifles that include the feature of a “conspicuously protruding pistol grip.” Whether on a handgun or a rifle, a pistol grip is simply a handle by which one holds the firearm. That feature raises a mysterious metaphysic of why Second Amendment protection is accorded to a pistol with a pistol grip and a rifle with a pistol grip that protrudes inconspicuously but suddenly evaporates when it comes to a rifle with a pistol grip that protrudes conspicuously. Aside from the inherent vagueness of the term “conspicuously,” it is unclear how a constitutionally protected object loses protection because something about it looks conspicuous to who knows who.

In the gun industry, a “pistol grip stock” is defined as “[a] stock or buttstock having a downward extension behind the trigger guard somewhat resembling the grip of a pistol.” A “straight stock” is “[a] stock with no pistol grip…Also known as: English stock, straight grip stock.”53 Straight stocks predominated until the twentieth century, when rifles with pistol grip stocks became common. Traditionally, the pistol grip is part of the complete stock, which is usually wooden, while the pistol grip on rifles like the AR-15 is usually a separate part from the shoulder stock. The term “conspicuously protruding” as applied to a pistol grip stock is a recent invention of the anti-gun movement.

If sometimes a cigar is just a cigar, as Freud is reported to have said, sometimes a pistol grip is just a pistol grip. Like a barrel or sights, there is nothing specifically military or civilian about it. That is exemplified by the fact that, from the beginning, civilian AR-15s had some of the same parts as the military M16. But they differed radically in that the M16 was designed for fully automatic fire.

Perhaps the most distinctive outward feature of an AR-15 is the protruding pistol grip. As discussed below, the purpose of the pistol grip is to have a comfortable grasp with the same hand that pulls the trigger while holding the stock to the shoulder and allowing the other hand to hold the fore-end under the barrel. But an urban myth dramatically asserts that the real purpose of the pistol grip is to enable the shooter to spray-fire from the hip to kill as many people as quickly as possible.54 That is the only justification given for banning that feature, and it is blatantly false.

The myth of spray-firing from the hip was originally created by Hollywood for second-rate action movies. That myth becomes reality in the minds of people who are ignorant about the actual workings of firearms. No person familiar with firearms would fire a rifle from the hip. Anyone pulling the trigger uncontrollably and spray-firing from the hip will miss most or all shots. This myth has become so entrenched among the uninformed that some courts rely on it when they uphold laws banning semiautomatic rifles because of their protruding pistol grips.55

Yet identical pistol grips are found on single-shot and bolt-action rifles56 and even on air guns used in Olympic competition.57 Single-shot rifles have no magazine, hold only one cartridge at a time, and must be laboriously reloaded. Bolt-action rifles may have a magazine but require manual reloading after each shot. It is inconceivable that the purpose of the pistol grips on any rifle is to facilitate spray-firing from the hip.

The M16 military service rifle and its variations have a protruding pistol grip, so military sources are relevant and helpful. The Army manual “Rifle Marksmanship, M16-/M4-Series Weapons” (2008) illustrates firing from the kneeling, standing, and prone positions and instructs the reader: “Place the firing hand on the pistol grip, with the weapon’s buttstock between the SAPI plate and the bicep to stabilize the weapon and absorb recoil.”58 (A SAPI [Small Arms Protective Insert] plate is a type of body armor that extends to the area beside the shoulder.) It further instructs, “Grip the weapon firmly, and pull it into the shoulder securely.”59 The manual adds that “unaimed fire must never be tolerated,” and it instructs the soldier “to properly aim the weapon” by “keep[ing] the cheek on the stock for every shot, align[ing] the firing eye with the rear aperture, and focus[ing] on the front sight post.”60 That means aimed firing from the shoulder and not firing from the hip. If “a target cannot be engaged fast enough using the sights in a normal manner,” the soldier is told to shoulder the rifle and fire a quick aimed shot or, if that’s not possible, to “keep the weapon at your side” and “quickly fire a single shot or burst.”61 (It does not say to lower it to the hip.) A single shot is obviously not spraying fire. A burst consists of multiple shots with a single pull of the trigger, of which a semiautomatic is incapable.

Dennis P. Chapman, a West Point graduate and retired army infantry officer who served in campaigns in Somalia and Iraq, conducted a study of military training manuals published from 1923 through 2012 and concluded that “there is not the slightest evidence” that pistol grips “were developed or deployed intending to facilitate the spraying of fire from the hip.”62 Such manuals devote almost exclusive focus on firing from the shoulder.63

Some earlier military manuals mentioned, as a minor technique, firing from an underarm position (not the hip), but this had nothing to do with the presence or absence of a perpendicular pistol grip. The Thompson submachine gun had a pistol grip, but firing from the hip was denigrated as “relatively ineffective.”64 The M1 Garand, the first U.S. semiautomatic service rifle, had no protruding pistol grip but could be used to fire “well-directed shots”—not to spray fire—from under the arm at short distances.65

A 1966 manual for the M16, which has a protruding pistol grip, “identified the underarm firing position as an automatic firing position only, making no reference to it whatsoever in the section devoted to semi-automatic firing….”66 And a 1971 army marksmanship study concluded that “[f]iring from the underarm position was grossly inferior to firing from the shoulder position in both speed and accuracy….”67

There is a type of firearm that would be fired from the hip and would spray fire: certain submachine guns firing in fully automatic mode in close quarters.68 But it would not have a pistol grip, which would require one to torque and strain the wrist and forearm. Moreover, a submachine gun fires pistol cartridges, which makes it far more controllable than a rifle firing more powerful rifle cartridges.

A rifle with a protruding pistol grip, when held comfortably at the hip, points down to the ground. By contrast, a rifle without such a grip—such as a traditional hunting rifle or shotgun—may be held comfortably at the hip with the barrel pointing forward. One can conduct the simple exercise of holding an imaginary rifle with the rear hand even with the hip as if holding a flashlight (like holding a stock with no pistol grip) and then twisting the hand upward to a vertical position (like holding a pistol grip). The no-pistol-grip hold is comfortable, while the pistol-grip hold causes an uncomfortable strain. Just doing this simple exercise exposes the “spray-fire from the hip” argument as a myth.

Protruding pistol grips—whether on semiautomatic or single-shot rifles—facilitate firing from the shoulder. Neither soldiers nor civilians are trained to fire from the hip. Anyone who spray-fires from the hip will miss most, if not all, shots. Yet states ban rifles for having the feature of a protruding pistol grip, and the only justification that has been offered for such bans is that the grips facilitate spray-firing from the hip. And as shown elsewhere in this work, courts uphold the bans for the false reason that mass murderers prefer such a grip in order to spray-fire from the hip.

Police nationwide are issued, or purchase their own, AR-15-style rifles. “In today’s patrol vehicles it seems you’re most likely to find a semi-automatic rifle chambered in .223. It’s probably an AR-15 variant with a barrel that measures somewhere between 16” to 20”.”69 The federal Fourth Circuit found that “the standard service weapons issued to law enforcement personnel come with large-capacity magazines.”70 States that ban “assault weapons” for civilians exempt law enforcement officers and even retired officers.71

No one suggests that active and retired officers possess such firearms to spray-fire from the hip at innocent victims. Instead, police use such rifles and magazines because they are considered well suited for self-defense, including in an urban environment. Yet when New York civilians challenged that state’s ban, the state filed “affidavits of chiefs of police opining that assault weapons may not be well suited for self-defense, especially in an urban environment….”72 So it’s self-defense for me, but not for thee.

It has been argued that law enforcement officers, based on their extensive training, are qualified to use rifles like the AR-15 but that ordinary citizens are not trained and thus would endanger public safety if they use such rifles. While SWAT teams may be highly trained, the average cop is only required to qualify at the range perhaps a time or two per year. And regardless of how often officers actually use AR-15s, they are far safer than handguns in instances when a bad guy needs to be taken out at a distance. Fatal consequences ensued in Uvalde, Texas, in 2022 when an officer had the shooter in his rifle sights at over one hundred yards and hesitated to fire, allowing the killer to enter the school.73

Countless civilians practice with AR-15s multiple times per year at ranges, and many participate in matches with them. At any rate, AR-15s are no harder to use safely and properly than other firearms. And numerous instances exist in which citizens have used them in lawful self-defense without harming bystanders.

What kind of grip should transform an ordinary, legal rifle into a banned assault weapon? The expired federal ban defined “assault weapon” in part as “a semiautomatic rifle that has an ability to accept a detachable magazine and has at least 2” features, one of which was “a pistol grip that protrudes conspicuously beneath the action of the weapon.”74 How conspicuous it must be—and how much of a protrusion in inches and at what angle—was left unsaid.

California defines those terms in its regulations: “‘Pistol grip that protrudes conspicuously beneath the action of the weapon’ means a grip that allows for a pistol style grasp in which the web of the trigger hand (between the thumb and index finger) can be placed beneath or below the top of the exposed portion of the trigger while firing.”75 Rifles with a flat fin behind the grip that forces the thumb in an upward, “hitchhiking” position comply with that definition, but they cannot be held as firmly as rifles with the banned grip.76 It also makes it harder to engage the safety.
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Springfield Saint Victor AR-15, California Compliant. Springfield Armory.

This otherwise normal looking rifle has a “fin grip” to comply with California’s prohibition on a rifle with “a grip that allows for a pistol style grasp in which the web of the trigger hand (between the thumb and index finger) can be placed beneath or below the top of the exposed portion of the trigger.” The fin forces the thumb into a “hitchhiker” position instead of encircling what would otherwise be a pistol grip.

It seems incredible that a rifle would lose Second Amendment protection because the web of the trigger hand may be placed “beneath or below” a certain position but not if placed above that position. Or indeed, that a rifle with an inconspicuously protruding pistol grip is protected, but not one with a conspicuously protruding pistol grip. What kind of grip should transform an ordinary, legal rifle into a banned assault weapon? There is no non-frivolous answer to this question. If the Second Amendment protects anything, it protects a firearm regardless of the position of the trigger hand or the degree of conspicuousness of its grip.

Trying to Define the Undefinable: The Pre-Heller Era

Proponents of banning so-called “assault weapons” were hampered from the beginning, not just by the undefinable nature of the term but also by their lack of knowledge about firearms. They wished to incarcerate their fellow citizens for what was a demon in their minds but didn’t know what they were talking about. That recalls, in Justice Scalia’s words, that “one of emperor Nero’s nasty practices was to post his edicts high on the columns so that they would be harder to read and easier to transgress.”77

The following analyzes four early bans, three of which were declared unconstitutionally vague. Challenging the laws under the Second Amendment was not an option because of pre-Heller lower court decisions holding that “collective rights,” not individual rights, were protected. This author represented the challengers in each instance.

Springfield Armory v. Columbus: An Arbitrary List of Makes and Models

In 1994, in Springfield Armory, Inc. v. City of Columbus, the U.S. Court of Appeals for the Sixth Circuit became the first federal circuit to rule on whether an assault weapon ban was unconstitutionally vague, and it declared the ban to be wholly void.78 The Columbus ordinance defined “assault weapon” to include a list of forty-six specific firearms (with the mistaken use of machine gun names in place of semiautomatic firearm names, of names with typographical errors, and names that do not describe any known firearms) together with “other models by the same manufacturer with the same action design that have slight modifications or enhancements of firearms listed…provided the caliber exceeds .22 rimfire.”79

The opinion
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