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			INTRODUCTION

			During Watergate, the appointment of a special prosecutor to investigate President Nixon’s alleged tampering with elections was intended to mark the close of a sordid chapter of American history. Instead, that effort, culminating in Nixon’s resignation, would prove to be only the beginning of a deeper political morass that America would face for decades to come. Congressional investigations would uncover for the first time that multinational corporations, through slush funds and bribes, were not only secretly funding political organizations at home, such as Nixon’s reelection campaign, but corrupting foreign officials abroad. This new perspective on the corporate abuse of power and its impact overseas would result in the Foreign Corrupt Practices Act (FCPA)—groundbreaking legislation that, by prohibiting commercial bribery for the first time in history, sought to change how capitalism and political affairs were conducted around the world.

			Now, more than forty years later, we are experiencing a kind of déjà vu, as a special counsel investigates whether the president allegedly abused his power, again by obstructing an inquiry into a possible manipulation of the country’s elections. Just as was the case in Watergate, whatever Special Counsel Robert Mueller uncovers will likely mark the beginning, rather than the end, of a reassessment of how power actually operates in this country. And just as in Watergate, there is the possibility that Mueller’s far-reaching probe may reveal how tightly political corruption and corporate corruption are linked through bribery, just under the surface of American political life.

			Nixon was the recipient of secret corporate donations, which were considered illegal because they should have been disclosed. But the payments, while unlawful, did not compromise the presidential election itself. Mueller’s Russian inquiry is directed at a potentially far more serious crime: whether Donald Trump, the head of a sprawling business empire, colluded with a foreign power to deliberately sway the American electorate, committing the very crime that the FCPA has been trying to eradicate since Watergate—the offer of a foreign bribe, a kickback.

			That law specifically states that a corporate bribe need not involve an actual exchange of money; an offer of anything of value, such as a promise, to a foreign government official is sufficient to violate its terms. This is precisely what Mueller is trying to ascertain: whether Trump, his company, his associates, or his family—or some combination of them—offered a promise to Russian government officials, a quid pro quo, that if they helped Trump by manipulating the elections, Trump, if victorious, would ease U.S. sanctions against Russia. Doing so would allow greater U.S. investment in Russia and would benefit Russian officials and oligarchs, the Trump business organization, the corporate interests of Trump’s family, and former members of his senior staff, including Paul Manafort, his onetime campaign chairman, and Michael Flynn, his disgraced national security adviser. If the Trump Organization or anyone connected with it did make such a promise, and depending on how that promise was conveyed to Russian officials, the Justice Department (DOJ) would have strong grounds for pursuing an FCPA charge (among others). An FCPA violation is within Mueller’s mandate to investigate “any matters that arose or may arise directly from the investigation.” As has been widely observed, Mueller has hired two former federal law enforcement officials with extensive experience in investigating fraud, money laundering, and overseas bribery—Andrew Weissmann, who ran the Justice Department’s Fraud Section, which enforces the FCPA, and Greg Andres, who helped oversee FCPA policy in the Criminal Division.

			The drama playing out in Washington starkly highlights the fact that “foreign corporate bribery” can be a deeply misleading term. We have come to regard it, when we think of it at all, as something that unscrupulous companies do in distant countries, so that any impact it has must be contained overseas. If a corporation pays kickbacks to a greedy government official abroad, why should we be concerned? But in a highly interconnected world, bound together by a global market, a global financial system, and the constant migration of people, goods, and capital, corruption rarely stays “out there.” Bribes eventually harm Americans, American society, American values, and American interests, both domestically and around the world, in ways that are difficult to gauge.

			Why do firms resort to bribery? The obvious reason is to gain an advantage over their competitors. But illicit payments also buy the illusion of growth in the short term, of increased market share and inflated firm value. It does not take into account the harm that this practice causes to companies themselves: sinking employee morale, diminished profit margins, and the possibility of hundreds of millions of dollars in fines and penalties—not to mention a reputation that will be associated with corruption and deceit. The firms also effectively steal the public’s money because the majority of bribery cases involve capital-intensive development and infrastructure projects—such as roads, dams, defense systems, oil extraction, or mining—that are publicly funded. To recoup the bribes involved in winning such contracts, companies conspire with foreign officials to inflate the costs, sometimes by tens or even hundreds of millions of dollars. While the companies and the officials win out, taxpayers are left shouldering the burden.

			Corporate bribes involve a remarkable amount of money: The World Bank has estimated $1 trillion a year, though this may represent the high end; others have placed the amount at 10 percent of the $4 trillion spent annually on global public procurement.1 Bribery is never just a matter of money, however; it almost always involves power as well. The actual payments are the manifestation of a secretly collusive system that, for most of modern history, corporations have been forging with foreign government officials around the globe. “These bribes are not just a way of doing business. They tell a much deeper tale: the officials receiving bribes are selling the natural resources of their own country. They’re essentially destroying that country. Companies are complicit in that,” says Michael Won, who retired from the FBI’s FCPA squad in 2016.2

			Corporate bribery is not a rogue act. IBM, Hewlett-Packard, Alcoa, Halliburton, Chevron, Pfizer, and Johnson & Johnson are only a few of the most prestigious corporations in America that have paid extraordinary fines to avoid prosecution on bribery charges. Many more are under criminal investigation, including, notably, Walmart. The companies that pay kickbacks are not being exploited or extorted; for many businesses in America and Europe, bribery is an active core strategy, a highly organized and sophisticated process, and one that is often approved by the CEO. Since the early 2000s, the World Bank has surveyed corporate managers from 135,000 firms around the world about kickbacks. Rather than asking the managers to report directly about corruption in their own firm (which might have resulted in underreporting), the bank asked whether “firms like theirs” paid bribes for government contracts. Based on knowledge of their industry, managers reported that nearly 30 percent of firms pay kickbacks for business.3

			The officials whom corporations bribe are often heads of state, not merely low-level tax collectors or customs guards, though bribery at this level also appears to be widespread. Recently settled cases involve American and European corporations allegedly bribing several successive presidents of Nigeria and the former presidents of Panama, Costa Rica, Argentina, and Kazakhstan, to name just a few. Dozens of high-level government officials—ministers of oil or defense, parliamentarians, and vice presidents—detailed in these cases also received kickbacks. Large multinationals have also made payments to political parties in Greece, Nigeria, and Benin, among others, thereby effectively manipulating elections in those countries.

			“Bribery” itself can be a misleading term, as we generally think of it as meaning a simple exchange of money, cash placed in the hand of a corrupt official. Millions of dollars in kickbacks are certainly made in that fashion. But because bribery is perpetrated by very sophisticated operators who seek to cover their tracks, the transactions are rarely that straightforward. These schemes can just as often involve the currency of power, with bribes paid out in favors, or some combination of favors and cash. These arrangements are almost always intricately layered affairs, engineered to be confusing in order to stymie law enforcement. (“If you’re confused by this, that is exactly the idea,” a British prosecutor once remarked to a jury, as she laid out the convoluted structure of a bribe.)4 The people perpetrating the schemes often achieve opacity by hiding them behind an innocuous facade, whether a meeting at Trump Tower to discuss child adoptions in Russia or an innocent-looking contract to hire houseboats in the swamps of Nigeria.

			Because foreign kickbacks are widely perceived to be strictly a business issue, the public has also come to view them as causing no real harm beyond the “market.” American prosecutors, likewise, treat foreign bribery as little more than a market transgression. As one example, Siemens Corporation, the German engineering giant, was criminally fined by the Justice Department and German authorities for running one of the largest bribery operations in history—in less than a decade, the company paid more than $1 billion in kickbacks in dozens of countries, including some of the poorest, most unstable places on earth. It eventually paid $1.6 billion in fines to avoid being prosecuted, the largest such penalty in history.5 But Siemens was fined for failing only to keep accurate financial records and for cheating its competitors, not for any impact its corruption may have had in foreign countries. In fact, Siemens paid most of its fines to the U.S. and German governments, and nothing to many of the foreign governments and citizens actually affected by the kickbacks. Since then, the company has avoided acknowledging that its bribes may have caused harm in those countries. Meanwhile, more than three thousand news reports have been published about the Siemens matter, making it one of the most visible and well-documented corruption cases. Yet not a single article in the English language press has attempted to follow the Siemens money trail and its consequences in the countries where the bribes were paid.

			Part of the reason for this misconception is that bribery, unlike other crimes, often plays out slowly, with secret payments flowing between a company and a government over the course of years, if not decades, so its impact is not obvious until long after money or power has changed hands. The result is a slow-motion disaster, leaving economic, political, and social damage that cannot be detected unless someone begins to look for it.

			Once we do become aware of it, though, we begin to recognize that bribery is widespread, and is implicated in major political events and news stories, as well as histories we thought we knew—such as the origins of the United States, Watergate, or the war in Iraq. Perhaps the Trump presidency may yet compel Americans, in particular, to understand the ramifications of bribes. The unnerving sense of violation we now feel is a way of life in many nations of the world. In Greece, Nigeria, Costa Rica, and Panama, to name just a few, citizens have become outraged that foreign corporations have succeeded in interfering with and manipulating their political systems. In this regard, the United States can no longer lay claim to exceptionalism.

			Under the FCPA, the Justice Department cannot bring charges against foreign officials who receive bribes, and therefore cannot openly name them. In court documents, these individuals are designated by references like “High-level Official 1,” with their period in office usually detailed as well. Through investigation and reporting, however, it is possible to identify the perpetrators and the regimes they have served. A critical part of understanding the danger of overseas bribery is uncovering just whom corporations are bribing and following the money on the ground, in the foreign country where it was paid. Unpacking the story of the afterlife of a bribe is the subject of this book.

			As I will detail in the coming pages, kickbacks have directly supported some of the most dangerous individuals on earth—men who are directly working against democracy, freedom, and equality. Through bribes, corporations become participants in their repression and violence.

			Assessing the extent of this damage will help explain why the fight to eradicate corporate bribery is so vital. Many important steps have already been taken in this regard. For the first thirty years of its existence, the FCPA was virtually never enforced, enabling the culture of corporate kickbacks to flourish. But in the early 2000s, a host of factors—greater international legal cooperation, the terrorist attacks of September 11, the passage of the Sarbanes-Oxley Act, and the war in Iraq—galvanized the Justice Department to launch the first-ever global crackdown against corporate graft. Although it does not often come to the public’s attention, the antibribery effort is second only to fighting terrorism as a priority for U.S. law enforcement.

			This campaign, which has led to more than two hundred bribery-related investigations in the United States alone, has produced thousands of pages of court documents, including internal company emails, memos, and banking information, as well as testimony from dozens of witnesses, corporate-executive defendants, and law enforcement agencies. Thanks to this treasure trove of information, we now know more than ever how the system operates, particularly which companies are involved; how much they are paying in bribes and for what contracts; how these companies use middlemen and criminals to gain access; and how companies route and hide the payments through a complex system of fake contracts, altered receipts, hidden shell companies, and offshore bank accounts. In the last ten years alone, two dozen prosecutors at the Justice Department’s Fraud Section in Washington, D.C., have brought a record number of FCPA prosecutions, ramped up the stakes for offenses, and placed long-overdue pressure on companies to reform from within.

			Even as President Trump refuses to discuss his own questionable relationship with Russia, he has been an outspoken critic of efforts to stop bribery. In a 2012 interview with CNBC he said: “Now every other country goes into these places and they do what they have to do. It’s a horrible law and it should be changed,” adding, “I mean, we are like the policemen for the world. It’s ridiculous.”6 Trump’s views do not seem to have changed since entering the White House. According to a 2017 article in the New Yorker, he complained to then secretary of state Rex Tillerson that the FCPA unfairly penalized American companies for paying bribes.7

			The Trump administration is already endeavoring to turn this position into policy, appointing an outspoken critic of the FCPA, Jay Clayton, to chair the Securities and Exchange Commission, the regulatory body that is responsible for enforcing the FCPA in conjunction with the Justice Department.8 The administration has also revised FCPA enforcement policy to be more “business friendly,” making it much easier for companies to cut deals to avoid prosecution, in the eyes of many critics. This comes in conjunction with a rollback of the Cardin-Lugar provision of the Dodd-Frank Act, which required energy companies listed on U.S. stock exchanges to disclose when they make payments to foreign government officials—legislation that was considered a key point of progress in U.S. efforts to combat corporate kickbacks overseas. The Republican-led Congress voted to repeal Cardin-Lugar shortly after Trump entered the White House, and the president signed it into law in February 2017.9 (It should be noted that, should Special Counsel Mueller recommend an FCPA-related charge against the Trump Organization, it might well benefit from the lessening of FCPA enforcement that Trump himself is promoting.)

			With their numerous questionable deals and even more questionable links to Russian oligarchs and a hostile Putin regime, Trump and Manafort are emblematic figures of the global culture of corporate kickbacks. The men who profit from bribery in business often move from business into politics. But when they rise to the level of the White House and begin bending the will of the American government to minimize their liability for corruption, and make it possible for their family and associates to further profit from conflicts of interest, a line has been crossed from which there may be no turning back. If the United States, a nation whose very existence was in part a principled stand against corruption, becomes an enabler of corruption, it would constitute a betrayal of its own history.

			Western civilization has, throughout its history, confronted a number of corporate bribery scandals. Exposing them has not only revealed their wide scope, but given rise to a powerful discourse about democracy and the limits of corporate power. We can examine this by tracing the thread of bribery back to the emergence of modern corporations, and an eighteenth-century scandal involving India and Great Britain that would reverberate for centuries and figure into the origins of the United States.
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			“FOUL CORRUPTION”

			Clouds threatened rain by the time Robert Clive, a cunning and ambitious director of the British East India Company, arrived at the grove of mango trees known as Laksha Bagh with some three thousand soldiers under his command. It was the morning of June 23, 1757, and they had come to the small village of Plassey, on the banks of the Hughli River in West Bengal.1 With its rich agricultural lands and abundant textile production, Bengal was the seat of industrial power in eighteenth-century India, which made it a coveted prize in the company’s plan for expansion. Standing in the way was Siraj-ud-Daulah, the country’s twenty-four-year-old prince and a fierce opponent of British interests. As Clive’s soldiers formed into three divisions, Siraj-ud-Daulah’s forces, numbering some fifty thousand, were dug into entrenchments a mile away. The prince was equipped with war elephants and more than fifty cannons, not to mention home-field advantage. But Clive had an advantage of his own: He had paid off the enemy with a bribe. When storms erupted at noon and the prince’s cannons opened fire, Clive retired to a hunting lodge in a wood—and slept. The battle, he had ensured, had already been won.2

			The British East India Company, founded in London in 1601, was the first modern corporation in history—the first to issue joint-stock ownership, the first to offer limited liability to shareholders, and the first to use bribery as a tool of political and economic manipulation in the developing world. The company’s officers were well versed in the art of graft, having bribed dignitaries and officials, both at home and abroad, since at least the early 1600s.3 In 1695, the British House of Commons investigated allegations that Sir Thomas Cooke, one of the company’s governors, paid a bribe to the Duke of Leeds, hoping to favorably influence the renewal of the company’s charter. He was jailed in the Tower of London and later impeached.4 In 1717, the company used bribes to secure the largest trade concession ever granted to a foreign company in India. They lavished gifts upon the feeble-minded Mughal emperor Farrukhsiyar and promised him three thousand rupees a year.5 In return Farrukhsiyar bartered away the economic sovereignty of Bengal by granting the company permission to conduct tax-free trade there—giving them a virtual monopoly.

			If bribing Farrukhsiyar marked the opening move in the company’s eventual dominion over India, Clive’s bribe in 1757 was the closer. Clive had arranged a series of secret meetings with Mir Jafar, the commander in chief of Siraj-ud-Daulah’s army, promising to make Jafar the new prince if he agreed to stand aside when Clive’s private militia invaded Bengal. Though grossly outnumbered at Plassey, the British prevailed. After the prince’s cannons were fired, Jafar’s forces abandoned the battlefield, and Siraj-ud-Daulah fled, only to be later captured and killed. Clive’s act of treachery would effectively inaugurate the ascendancy of the British Empire in India, and the colonial subjugation of millions of South Asians for two centuries. Speaking years later before the House of Commons, he unapologetically affirmed: “When the very existence of the Company was at stake . . . it was a matter of true policy and of justice to deceive so great a villain.”6

			The Plassey agreement was the prototypical corporate kickback deal: a bribe secretly offered to a foreign official to secure a business advantage in an emerging market. The elements of the Plassey bribe, however, were more sharply pronounced than is typical of such deals today. Plassey featured not only deceit, but betrayal. Most contemporary bribes do not result in a corporation’s winning control of an entire country. And corporations, of course, no longer wield private armies as the instrument of empire. Still, these are differences in degree, not kind. Just as Mir Jafar betrayed his countrymen and his prince, so too do foreign officials betray the citizens they serve now. Often what is bartered away today is, if not a country, then a large percentage of its national wealth.

			After Plassey, Bengal, once India’s most fertile bed of industry, was plunged into devastating famine and economic ruin. The British Parliament would open an inquiry in 1772 to probe the issue, which would eventually focus on Clive, his private fortune, and his personal integrity.

			This would not be the last investigation of the East India Company’s corrupt practices. In fact, the British Crown and its citizens—including such pillars of the Enlightenment as Thomas Paine—would publicly grapple with the moral and political consequences of the company’s overseas corruption for several years. This new form of crime, involving illicit acts committed by citizens of one country in the territories of another, led to a public discourse, one of the earliest of its kind, about corporate responsibility, about bribery’s toll overseas, about the morality of profit gained by corruption.

			Their Indian adventure made Clive and his cohorts rich beyond their dreams. On their return to England, they used the proceeds of their deception to buy off politicians and bribe their way into office. The historian William Dalrymple quotes the great orator Edmund Burke, who railed against them: “To-day the Commons of Great Britain prosecutes the delinquents of India. Tomorrow these delinquents of India may be the Commons of Great Britain.”7

			

			•   •   •

			In April 1774, Thomas Paine, then thirty-eight years old, left England a dejected and broken man, terminated from his job as an excise collector and divorced from his second wife. Seeking a fresh start, he boarded a ship for the New World, carrying in his pocket letters of introduction from Benjamin Franklin, whom he had chanced to meet in London the year before. Paine settled in Philadelphia that November and took a job editing the Pennsylvania Magazine, an abolitionist publication, and soon reinvented himself as a journalist.

			With distance from England, Paine could see his former home more clearly, and began publishing ferocious diatribes against what he viewed as its many evils: its tyranny in the American colonies, its slave trading in Africa, the growing shadow of its empire around the world. These writings would, of course, become the inspiration for Common Sense and The Rights of Man, the foundational treatises that helped inspire the American Revolution and the American Constitution.

			But what originally agitated Paine was the corruption and plunder of the East India Company. While in London, he had followed the condemnation of the company then playing out in parliamentary hearings between 1772 and 1773—hearings that “made the public generally acquainted for the first time with many startling facts,” as one historical account relays. Rumors about the extent of Robert Clive’s personal fortune, meanwhile, were legion, to the point of scandal. Clive himself lamented that “the public papers . . . teem with scurrility and abuse against me.”8

			In the summer of 1772, John Burgoyne, a parliamentarian from Preston, made an urgent plea before the House of Commons to establish a special committee to probe the governance and corruption of the East India Company and determine measures for its reform. For Burgoyne, the question of how to regulate the company was not merely a matter of business; presciently, he associated the regulation of corporate conduct overseas with a much greater issue: “The fate of a great portion of the globe . . . the rights of humanity are involved in this question. Good God! what a call!” he thundered.9 The House, swayed by Burgoyne’s oratory, approved the formation of the committee, and the inquiry began. With Burgoyne serving as its head, its hearings soon focused on Clive.

			The company had committed countless atrocities in the course of expanding its dominion, not only in India, but also in China, Africa, and the Americas. But what particularly incensed Burgoyne—in fact, what he harped upon for several days of heated discourse in the summer of 1772—was Clive’s treachery at the Battle of Plassey: “The famous revolution which removed Surah al Dowla from the Throne was brought about by means which have left a lasting infamy on the English name,”10 Burgoyne said.

			The precise details of the Plassey affair are murky. But one point in particular is worth noting: The East India Company drew up a thirteen-article treaty with Mir Jafar. Its final article stated that the company would assist “Meer Jaffier Khan Behauder with all our force, to obtain the Soubahship [rulership] of the Provinces of Bengal, Behar, and Orissa.”11 As submitted to the company’s official records, however, the treaty omitted this article, and therefore any reference to the bribe. (A copy containing the article turned up later among other treaties.) Burgoyne interrogated witness after witness in an attempt to uncover why the thirteenth article had been removed, but failed to do so. Clive testified that he had forgotten that such an article had ever existed. The closest Burgoyne came to the truth was when Clive’s secretary, John Walsh, surmised that there were likely two copies of the treaty: Mir Jafar was given one that included the thirteenth article, while a second copy, omitting it, was deposited in the company’s accounts. Walsh attributed the omission to a clerical error, or as he put it: “great irregulation in the office, there being few servants.”12 Nonetheless, Burgoyne’s investigation revealed how, among its many other transgressions, the East India Company kept lax, and possibly dubious, internal books and records—one of the earliest examples of such violations being examined.

			Burgoyne and his committee went on to discover that the greatest crime of Plassey was not the bribe itself, but its aftermath. The company drained Bengal’s ample treasury, loading more than a hundred boats with gold and silver, worth almost $300 million in today’s currency, and shipping them off to England. Much of that wealth flowed directly into the accounts of Clive, now appointed governor of Bengal. Overnight he became one of the richest men in England (according to Dalrymple, Clive profited to the tune of £23 million in today’s currency13). Even as Bengal’s wealth was depleted, Clive’s administration decreased wages for weavers while increasing their land taxes. When the country was devastated by floods and droughts, the company refused to provide public aid. Famine spread, and a third of Bengal’s population is believed to have perished between 1769 and 1773. (Estimates range from 1 million to 10 million people.) In reporting these “accounts shocking to human nature” to the House, Burgoyne, paraphrasing from Hamlet, charged that the Company’s “foul corruption mining all beneath/Infects unseen.”14

			With so many dead and dying, land revenues plummeted. The company faced a mounting debt of £1.5 million, as its stock price began to plunge. By 1772 it was in full-blown crisis. In a foreshadowing of our own times, the world’s most powerful corporation needed a government bailout and asked the Bank of England for a loan of £1 million. Directors like Clive, meanwhile, lived opulently, buying property throughout England. In 1773, with bankruptcy looming, the East India Company raised the price of tea in America—prompting a chain of events that began with the Boston Tea Party and eventually led to the American Revolution.

			Burgoyne had promised that his inquiry would “hold up the mirror of truth to the Company, wherein they may see themselves and their affairs as they are.”15 In examining how the company comported itself abroad, he also turned a mirror to the character of British society of the time. It is still fascinating to read in the transcripts of these debates learned men of the eighteenth century commiserating with the subjugated victims of the Subcontinent. The committee members often debated until dawn. Sir William Meredith, a Rockingham Whig representing Wigan, observed, “[B]elieving there is a God above us, I believe also, that acquisitions made by shedding the blood of innocent princes, and by wringing from an innocent people their substance, can never prosper.”16

			For the most part, however, Burgoyne failed in his objective. Outraged at the manner in which Clive had personally enriched himself, Burgoyne believed the prodigious sums that Clive and his officers had amassed from Bengal’s treasury belonged to the British government. “Robert Lord Clive abused the power with which he was entrusted, to the evil example of the servants of the public,”17 Burgoyne said on May 3, 1773. He wanted a vote to censure Clive and strip him of his wealth.

			But Clive had by then achieved the status of a national war hero. He was also a member of Parliament (MP), had been knighted, been made a baron, and had conferred on him countless other titles. The parliamentary committee not only exonerated him but added another honor to Clive’s glory: It voted unanimously to pass a resolution stating that Clive “rendered great and meritorious services to his country.”18

			The revelations of Burgoyne’s committee did, however, lead to the passage of the Regulating Act of 1773, the first attempt by the British government to control the East India Company. Salient among the act’s provisions was a requirement that the company furnish all its correspondence regarding revenue in Bengal to the British Treasury, and all correspondence regarding civil and military matters to the secretary of state.19 Another forbade the company’s employees from accepting gifts or bribes, though it did not prohibit them from offering gifts or bribes. (England would not specifically criminalize corporate overseas bribery until 2010.) Still, the act was, among other things, a prototypical attempt by government to introduce internal corporate compliance and anticorruption measures. In return for accepting these strictures, the company received its government bailout of £1 million.

			Robert Clive, paragon of the empire, had been acquitted of corruption charges, but ultimately he could not acquit himself. On November 22, 1774, he was found dead in his home, apparently by his own hand. Clive was said to have been both a manic depressive (he had twice in his life attempted suicide) and an opium addict, having taken the drug for chronic abdominal pains. Some accounts claim he took his life with an overdose of drugs; others, with a penknife to the throat. Historians concur that Clive, a mentally unstable parvenu, never recovered from having his name being so publicly tarnished.

			One week later, Thomas Paine’s ship reached American shores. In March 1775, he published a short but powerful pamphlet titled “Reflections on the Life and Death of Robert Clive,” in which he attacked Clive’s moral bankruptcy, as well as that of the company. “Lord Clive is himself a treatise upon vanity, printed in a golden type,” Paine wrote. “The British sword is set up for sale; the heads of contending Nabobs [princes] are offered at a price, and the bribe taken from both sides.”20 As historian Daniel O’Neill has argued, “The atrocities in India were a fundamental impetus for Paine’s argument, in Common Sense (1776), on behalf of American independence.”21

			In “A Serious Thought,” published the following October, Paine wrote, “When I reflect on the horrid cruelties exercised by Britain in the East Indies—How thousands perished by artificial famine . . . I hesitate not for a moment to believe that the Almighty will finally separate America from Britain.”22 This was one of the earliest publications to prefigure the Declaration of Independence.

			During the Revolutionary War, when Paine promoted the cause of American independence, he again cited Clive. In The Crisis, published in 1778, he wrote: “[Britain’s] late reduction of India, under Clive and his successors, was not so properly a conquest as an extermination of mankind. . . . For the domestic happiness of Britain and the peace of the world, I wish she had not a foot of land but what is circumscribed within her own island.”23

			America, the colony of a monarchy and subject to the economic hegemony of the East India Company, was uniquely attuned to the idea that freedom from corruption was a human right, and one that could legitimately be gained through sedition. America was conceived as a tabula rasa, a place that would stand apart from and in direct opposition to such practices. Perhaps it is fitting, then, that a nation founded on such principles should also be the first to explicitly prohibit corporations from paying bribes overseas—though it would take more than two hundred years to do so.

			

			•   •   •

			In 1975, Peter Clark was a young attorney in the Enforcement Division of the U.S. Securities and Exchange Commission. Founded three years earlier, the Enforcement Division was tasked with investigating possible violations of federal securities laws. One morning, Clark was in his office when the division’s director, Stanley Sporkin, appeared, greatly vexed.24 Sporkin, tall and corpulent with deep-set eyes, was waving a newspaper, Clark recalled. “How the ‘bleep’ could a publicly held company have a slush fund?” Sporkin asked.

			Two years had passed since the Watergate scandal broke, and less than a year since President Nixon had resigned, but the reverberations of the scandal were still rocking Washington. Its revelation that multinational corporations, including some of the most prestigious brands in the United States, had been making illegal contributions to political parties not only at home but in foreign countries around the world would later be described by Ray Garrett, the chairman of the SEC, as “the second half of Watergate, and by far the larger half.”25

			By 1975, Frank Church of Idaho had convened a Senate Subcommittee on Multinational Corporations to examine, as one of his colleagues said, “U.S. corporate business practices abroad” and to “ascertain the impact of these practices on U.S. foreign policy.”26 Each night Sporkin would return home from work and watch the hearings on television. One evening in mid-May he listened to Robert Dorsey, the chairman of the board of Gulf Oil, testify before the committee. Dorsey admitted that between 1966 and 1970 Gulf Oil had paid $4 million in bribes to the Democratic Republican Party of South Korea, funds principally intended to support the party’s reelection campaign in 1971. Dorsey went on to explain how Gulf funneled the money: “Although each of the contributions came from company funds in the United States, the transfers were recorded as an advance to Bahamas Exploration Co. Ltd., where they reflected on the books and records of Bahamas Exploration Co., as an expense.”27 (In January 1976, Dorsey and three other officers of Gulf Oil resigned.)28

			Sporkin was beside himself. In addition to being an attorney, he had also been trained as a certified public accountant and wanted to know more about how Gulf’s slush fund worked. He got a member of his staff, Robert Ryan, on the phone, and told him, “I want you to go to the company and find out what happened here, how they did it.”29 Gulf Oil executives candidly explained to Ryan that they had moved the money by transferring it from Gulf to the bank account in the Bahamas in amounts small enough to avoid suspicion from the IRS and external auditors. Most important, they confirmed Dorsey’s testimony that they had falsely recorded the payments as deferred charges that were written off as expenses.30

			At the time, there was no law that specifically prohibited a U.S. corporation from bribing a foreign government official, although several existing statutes, including the Bank Secrecy Act, the RICO laws, and provisions of the IRS’s criminal code were applicable to how a bribe was paid and how it might be covered up. But what really struck Sporkin was that whereas businesses had to keep books, there was no federal law requiring publicly traded companies to keep honest books and records. “It was inconceivable to me,” he recalled, “that companies could be bribing all over the world, and the shareholders not know how they’re making their money.”31

			The SEC filed an injunctive order against Gulf Oil on the grounds that their bribes were material information that should have been disclosed to investors, and that by failing to disclose them, it violated existing federal securities laws. The SEC soon investigated other large corporations and discovered that many had established subsidiaries, often domiciled in distant countries, and opened accounts in which hundreds of millions of dollars were hidden.32 In many cases, these funds were withdrawn as cash and delivered directly to foreign officials or transferred to their bank accounts in Switzerland or Singapore.

			This was, in fact, standard procedure for some of the largest corporations in America. Lockheed, the aircraft manufacturer, used a company called Triad to bribe Saudi generals, while Northrop, an aerospace giant, paid off various foreign officials through a company called the Economic and Development Corporation (EDC).33 The template for modern-day bribery had been established by multinational corporations sometime after the end of the Second World War. In the case of Gulf Oil, its chairman, William K. Whiteford, had set up Bahamas Exploration Co. in 1959 to “serve as a conduit for illegal and questionable payments.”34 By 1976, Sporkin and the Enforcement Division had filed injunctive orders against sixty-five large corporations.

			As the investigations unfolded, Northrop revealed that it had paid $30 million in just two years to foreign agents to win business deals.35 Exxon admitted to paying $46 million to political parties in Italy,36 while Lockheed had paid $200 million to foreign agents and officials around the world, including the prime minister of Japan and Prince Bernhard in the Netherlands.37 As Senator Charles Percy of Illinois observed, “I am convinced that creative minds in the name of greed can concoct schemes faster than we can get legislation against them.”38

			These discoveries convulsed both Washington and Wall Street. At eight o’clock on the morning of February 3, 1975, Eli M. Black, the founder and CEO of United Brands, the multinational fruit company, went to his offices on the Forty-fourth floor of the Pan Am Building in Manhattan. Black had built United, and its Chiquita brand was responsible for nearly one third of all bananas brought into the United States. The SEC had discovered that United Brands had offered $2.5 million in bribes to foreign officials, including the president of Honduras, Oswaldo López Arellano.39 Using his briefcase, Black smashed out the windows facing Park Avenue and, still holding the case, leaped out the window, plunging to his death.

			“We kept bringing these cases. The companies would not contest them. We would get consent decrees,” Sporkin recalled. “And the reason they would not contest them is they didn’t want to have to lay out the facts of the bribery.”40 Eventually the SEC’s inquiry into overseas bribery encompassed more than 200 U.S. companies. While this represented only a fraction of American concerns doing business overseas, the list included 117 members of the Fortune 500, the biggest and best of American industry. “None of us dreamed there were the millions, the tens of millions, the hundreds of millions, that we have found,” Ray Garrett told Newsweek at the time. “This is bribery, influence-peddling and corruption on a scale I had never dreamed existed.”41

			Sporkin’s team did not have the resources to investigate all the implicated companies. “It was a task force, really like a pickup baseball team—ten sharp people,” Peter Clark explained. Sporkin discussed the matter with Garrett and others, and the team devised a plan. In early 1976, the Enforcement Division announced a voluntary disclosure program. The SEC stipulated that if multinationals wanted to settle injunctive actions, they would have to agree to certain terms: They would have to publicly disclose any possible bribe payments they had made; they would have to set up, at their own expense, an independent committee to fully investigate the bribes; and they would have to demonstrate that they had taken the steps to ensure that such activity would never happen again.42 This system of credit for cooperating is a bargain that has defined corporate overseas bribery settlements to this day. “It promised nothing—you weren’t guaranteed immunity. It didn’t say you would not be charged civilly or criminally,” Clark, who helped oversee the program, noted.

			“I don’t think anyone was prepared for the number of disclosures that came forward,” Clark added.43 The official number reported at the time was between three hundred and four hundred companies, but Clark believes it was closer to six hundred. The companies admitted to having paid the combined equivalent in today’s currency of more than $1 billion in bribes to officials overseas; in many cases, top management was aware of the payments.44 “The bribes and payoffs associated with doing business abroad represent a pattern of crookedness that would make, in terms of its scope and magnitude, crookedness in politics look like a Sunday school picnic by comparison,” Senator Church observed.45 The problem was, even when Sporkin’s team identified solid evidence of egregious corruption, there was no law under which to bring the charges. “We could prove bribery, but we couldn’t prosecute it as bribery,” Clark explained.

			Senator William Proxmire of Wisconsin, chairman of the Senate Banking Committee, had led the investigation into Lockheed’s alleged bribery in Japan and the Netherlands, and so was certainly aware of the existence of corporate bribery. But the magnitude of payments uncovered by Sporkin and the SEC shocked him. “This bloodletting, unfortunately, is continuing. It is the disgrace of our free enterprise system,” he said in public remarks at the time.46

			Proxmire believed that although the SEC had done all it could under the disclosure program, what was really needed was a law specifically prohibiting foreign bribery. The existing laws were not sufficient, as they addressed only the means through which a bribe might be paid, but not the act of paying a bribe itself. Proxmire was encouraged in part by Robert Dorsey, Gulf’s chairman, who told the Senate subcommittee that such a law would be welcomed by the companies themselves: “Such a statute on our books would make it easier to resist the very intense pressures which are placed upon us from time to time. If we could cite our law which says that we just may not do it, we would be in better position to resist these pressures and to refuse requests,” he observed.47

			Proxmire had his staff contact Sporkin and asked how he could help the team’s efforts. “And I said to him,” Sporkin recalled, “‘Well, we’re doing pretty well with what we have, but we could use a law.’ He says, ‘What kind of law?’ And I had been thinking about it. I said we need a law that requires a public company trading in the United States to keep accurate books and records.” That alone would not go far enough, Proxmire replied. “He wanted to have a bribery provision. It would be against the law for a public company that makes filings with the SEC to bribe a foreign official to obtain business,” Sporkin explained. “I wasn’t keen on bribery because I thought it would be too hard to prove bribery overseas. That was his choice.”

			In December 1977, after a hard-fought battle, Proxmire got the law he wanted: The Foreign Corrupt Practices Act was approved by the House of Representatives by a vote of 349–0, approved by the Senate, and then signed into law by President Jimmy Carter on December 19.

			Today, more than forty years later, enforcement of the FCPA has become a critical focus of the Justice Department, the SEC, and the FBI. It is one of the largest white-collar crime concerns of the private bar; it has resulted in veritable upheaval and dramatic reform in corporate culture, not to mention international law; it has yielded billions of dollars in corporate fines and penalties. It has, in short, fundamentally changed what it means to do business around the world—and what it means to be a business in the world.

			The question is: What exactly did this curious piece of law stand for? What did it originally hope to accomplish? And is modern enforcement of the law living up to its original intent?

			

			•   •   •

			Why did it take modern societies so long to outlaw these practices? The early history of corporate activity abroad, particularly with regard to corruption, is spotty at best, but given that the East India Company indulged in the practice, many other companies probably did as well, especially since no laws in any land prevented them from doing so. The law proscribing corporations from bribing officials overseas was a peculiarly American response, one that came at an especially dark and unstable moment in the nation’s history. Not only had corruption been exposed in the White House, but corruption overseas was undermining the image of America and what it hoped to achieve in the world. To understand why this was the case, it is instructive to recall the period of reckoning that gave rise to the Foreign Corrupt Practices Act.

			Two years of congressional hearings preceded the passage of the FCPA in 1977. Never before—or since—had Congress and the American public looked so deeply and unflinchingly into the most alarming aspect of commercial bribery: its destructive impact overseas. Throughout the congressional deliberations, senators, speakers, and expert witnesses all stressed that bribery was not just a business transaction or an economic matter. Joe Biden, then a young senator from Delaware, captured its greater significance: “I get really very upset and concerned about not just the bribery, but how it directly flies in the face of our foreign policy and the best interest of our government.”48

			As investigations by the SEC and the Senate revealed in minute detail, Lockheed had not just bribed officials in Japan, but paid tens of millions of dollars to democratic political parties in Italy. In both cases, the company was negotiating sales of military aircraft. When these payments were exposed, the two governments involved were shaken and nearly toppled. The Japanese prime minister, who had allegedly received $1.6 million in bribes, eventually resigned, while in Italy, the Communist Party won spectacularly during elections in 1976 on the grounds that they were less corrupt than the democratic parties that had received bribes from Lockheed.49 The repercussions in Japan led Representative Stephen Solarz of New York to conclude: “A relationship which is at the very heart of our foreign policy was potentially
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