
[image: image]


THE SAFEST SHIELD

This selection of lectures, essays and speeches by Lord Judge, nearly all written when he was Lord Chief Justice of England and Wales, brings together his analysis of a wide range of topics which underpin the administration of justice and the rule of law. Apart from a few personal reflections, the discussion ranges from the development of our constitutional arrangements to matters of continuing constitutional uncertainty, with observations about different aspects of the court process and the discharge of judicial responsibilities. Based on Lord Judge’s experience in the law and deep interest in history, this selection offers sometimes uncomfortable, sometimes amusing, but always stimulating reading, and will provoke thoughtful reflection on and better understanding of the arrangements by which we are governed and the practical application of the rule of law.
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Preface

Sir Edward Coke was the Chief Justice who was dismissed and ended up in the Tower of London as a result of his obstinate refusal to see his responsibilities in quite the same way as King James I.

On the day of his appointment as Chief Justice of the Common Pleas in 1606, in accordance with tradition, he was first admitted as a Serjeant-at-Law. Rings inscribed with the words ‘Lex est tutissima cassis’ were distributed as part of the celebrations, but there was insufficient space for the saying to be inscribed in full. It continues, ‘sub clypeo legis nemo decipitur’. Translated, the full text reads, ‘The law is the safest helmet; under the shield of the law no one is deceived.’ Not a man always able to resist the temptation to use ten words when five would do, perhaps as an amplification, perhaps simply by way of emphasis, Coke later wrote in the Second Part of his Institutes of the Laws of England, ‘the law is the safest sanctuary that a man can take, and the strongest fortress to protect the weakest of all; lex est tutissima cassis; sub clypeo legis nemo decipitur’. In summary, therefore, ‘the law is the safest shield’. Many commentators describe this brief phrase as Coke’s motto.

In the early seventeenth century the term ‘rule of law’ was understood to identify a defined legal principle—what we should call a rule. As far as I can discover, the concept of the rule of law in its more important, modern sense made its first appearance a few years after Coke’s appointment as Chief Justice. It is found in the text of the Petition of Grievances of the House of Commons. From everything we know about Coke’s life after he became a judge, reinforced by his removal from office, what he wrote in his Institutes about the law as a sanctuary and a fortress was intended to convey this newly developing meaning and what we now recognise as a defining hallmark of our unwritten constitution.

The rule of law is indeed our safest shield.
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Introduction

IF, ENJOYING THE happy treat of browsing in a bookshop, you should happen to pick up this book, you will soon discover that although from time to time it includes references to events during my life, this is not an autobiography. Equally, it does not contain any devastating accounts of any confidential discussions with ministers and officials that took place when I held judicial office.

Everything you read here has been spoken publicly or published on an earlier occasion. There is virtually nothing new. ‘Virtually’ is written deliberately. The lectures and speeches were delivered to live audiences. Therefore the texts were never read out, nor repeated verbatim. The reaction of my audiences determined the extent to which I would depart from the written text. On occasion humour would be introduced, or an aside or two, or an anecdote inserted to add emphasis, and sections or sentences (sometimes, if time became pressing, even paragraphs) would be omitted. Unless a transcript was being made, the new words did not insert themselves into the text, and words which were omitted did not remove themselves from it. As suggested in ‘The Art of Advocacy’,1 my objective was to maintain the interest of my audience. These were not judgments. The delivery of lectures, even on legal and historic topics, requires an element of passion and energy—if you like, oratory. These elements, necessary for the spoken word, do not leap from the printed page.

The content was always entirely my own. I never used a scriptwriter, and none of these lectures started out with the preparation of a preliminary text by an assistant. When a lecture or speech was imminent I would allow ideas to bubble about in my head, but I very rarely got down to the actual preparation until a day or two beforehand—most frequently indeed, until the evening before delivery. This approach partly reflected the pressures of time, but it also had the advantage that the very process of writing at the last minute embedded my thoughts in my head for long enough for me to address the audience rather than read aloud to it. I particularly recall the anxiety of those running the Commonwealth Law Conferences in Hong Kong and Cape Town where I was to give the final keynote addresses.2 There was much consternation at the absence of any texts at the beginning of the conferences, and—even worse—the night before the lectures were delivered. The assurances of my wife, Judith, that there was no need for anyone to be worried were greeted with polite scepticism.

These lectures were delivered on specific occasions to particular audiences. The publication of a selection of them was never envisaged. To provide me with at least one supporter in the audience, Judith came to every lecture, and as time went by, she spoke of her hope that they would be collected together. We did nothing about it ourselves until Bill Asquith raised the idea. Thereafter, in making the selection of works to be included in the book, I sought to provide a level of coherence which would certainly not have been apparent at the time the individual lectures were given.

I have largely omitted many talks designed to improve the efficiency of the administration of justice which either led to improvements or have since been overtaken. I have instead focused on broader issues which seem to me to affect the community as a whole. The problems that face trial by jury,3 the difficulties encountered by child witnesses,4 and the social impact of the sentencing decision5 are not confined to legal practitioners or the operation of the court system. The historic development of our constitutional arrangements—beginning with Magna Carta6 and continuing to current questions about the sovereignty of Parliament, and the relationship between the United Kingdom and Europe7 and the constitutional imperatives of an independent judiciary and an independent press8—have, and will continue to have, a societal impact. The true extent of what are usually compendiously summarised as human rights,9 and their ambit in relation, for example, to the possible decriminalisation of assisted suicide10 concern us all.

Our constitution has evolved over many centuries, and we are entering a period of great controversy and uncertainty. As a judge I could never express any ‘political’ opinions—that is to say, state anything which might have appeared to support or disagree with the position taken or which might be taken by one or other of our major political parties. By strictly confining myself to constitutional and legal questions, I hope I was able to avoid any breach of this important constitutional convention. Since leaving office I have become less inhibited in the expression of my views, although I have been determined not to say anything which might enable anyone to suggest or even imply that I may have been in breach of confidences.

I have also tried to avoid repetition, but a number of recurring themes, expressed in the same way, are relevant in different contexts. I do also have some favourite quotations. It seemed preferable to leave the lectures as members of the individual audiences would have heard them, or at any rate close to the texts prepared for those audiences, rather than omit a paragraph or two here and there and break the continuity of the thought processes, or to rewrite passages which the reader might regard as repetition, simply using different words to express the same meaning. I have resisted the temptation to improve the text, or update my thoughts after the lectures were delivered. When necessary to reduce any lack of clarity or to correct what when I was at school were described as grammatical ‘howlers’, I have allowed myself a minor degree of light revision.

None of these lectures reflect any deep personal scholarship or fresh research. During the course of delivering them I drew attention to the books which had provided me with material, and checked the accuracy of any quotations attributed to those books, but they were delivered without footnotes. In preparing this publication I added some footnotes, but, contrary to the modern fashion, they remain sparse, and I hope I may be forgiven for avoiding, or at any rate seeking to avoid, any anxious parade of knowledge.



1This volume, p 183.

2Respectively in this volume ‘Judicial Independence and Responsibilities’ (p 273) and ‘Equality before the Law’ (p 123).

3See ‘Trial by Jury’, this volume, p 198.

4See ‘Half a Century of Change: The Evidence of Child Victims’, this volume, p 211.

5See ‘The Sentencing Decision’, this volume, p 257.

6See ‘Magna Carta: Luck or Judgement’, this volume, p 7.

7See ‘Constitutional Change: Unfinished Business’ and ‘Sovereignty: A View from London’, this volume pp 73 and 89 respectively.

8See ‘The Judiciary and the Media’, ‘Press Regulation’ and ‘Judicial Independence and Responsibilities’, this volume pp 141, 158 and 273 respectively.

9See ‘Human Rights: Today and Tomorrow’, this volume p 132.

10See ‘Assisted Suicide: Moral and Constitutional Issues’, this volume p 107.


Towards a Constitution


Magna Carta: Luck or Judgement

This lecture, given in Middle Temple Hall on 19 February 2015, was one of a very large number of lectures, to virtually identical effect, about Magna Carta given during 2015. The next lecture, on William Marshal,1 develops my thinking about the extraordinary part he played in the history of these convoluted events.

WE ARE GATHERED at a place where history was being made 800 years ago. The Temple Church, the round part of the Temple Church, had recently been consecrated. The area was then known as the New Temple, and in late 1214 and early 1215 it became one of King John’s two bases in London. The first was the Tower, the second the then New Temple. From either site he could keep a watchful eye on the City, already a powerful institution. And when he was in the New Temple he was in a place of sanctuary, reinforcing the protection from violent attack which had been one of his prizes for promising to go on crusade. The fact that he had sought protection twice over tells you something about the febrile tensions of those days.

It was from here that the first negotiations which culminated in Magna Carta took place, and from which in November 1214 and January 1215 he issued charters to the Church which became the first clauses of Magna Carta. And which when inserted into Magna Carta were, by contrast with the concessions to the rebel barons, expressly stated by John to have been granted freely, and with his full consent.

Now, of course, the Temple is the home of barristers and judges. It is a strange but remarkable inheritance that we, the lawyers, with our current responsibility for maintaining the rule of law, and equality before the law, should be doing so 800 years later in the very area of London where Magna Carta began its long journey into history and the fabric of the nation.

I have chosen the title to this lecture quite deliberately. By definition history is only studied with the benefit of hindsight. It seeks to answer the questions ‘what happened?’ and ‘why did what happened, happen?’. And as each generation that studies the past gets further from the crucial events, so we become more remote from what contemporaries were thinking. And those contemporaries cannot even for a nano-second have begun to imagine that here we would all be, besuited in an Elizabethan Hall built 350 years after they had been so heavily engaged in negotiations, speaking what to them would have been this very strange language that we now speak, discussing whether the outcomes which they could not have foreseen were the result of luck or accident.

I shall tell the story, or something of the story, and you can make up your own minds whether this was luck or judgement, accident or destiny, inevitable or fortuitous, or even, as some of us might arrogantly assume, the inevitable cause for our rousing tribute on the Last Night of the Proms to the determination of Britons never, never, never to be slaves. Except that whatever else they were, these people were not British; British did not exist, they were hardly English at all. The king and the barons were, at best, Anglo Norman and the bigwigs in the City of London were largely Anglo Saxon. They spoke different languages, and they certainly did not speak ours.

We must also remember that this was a generation of charters. On the continent equivalent charters were being issued by other monarchs. The Golden Bull of Hungary of 1222 and 1231, charter concessions made by the Holy Roman Emperor in 1220 and 1231 and Grants by the king of Aragon in 1283 and 1287 were all typical. Yet although we know about them, none of them had the long-term impact of Magna Carta. To confirm that we are looking at an age when charters were dished out like confetti, we have simply to remember that what we describe as Magna Carta was in fact four charters: the charter sealed by John in 1215, two—one in 1216 and the next in 1217—both sealed by the Regent, William Marshal, and the papal legate, and the 1225 charter when the infant king Henry III had reached an age where he could assume some regal powers and, importantly, traded his seal on the fourth charter in this series for the grant of tax by the counsel of the realm. But that is four charters in a decade, not one in 800 years. Indeed, by contrast with the charters on the continent, Magna Carta was confirmed over 50 times by English kings, until well into the fifteenth century. At each confirmation its evolved meaning became embedded. Each new iteration confirmed what had become its current meaning. As the continental charters withered and decayed, Magna Carta emerged as the first, and still, to my way of thinking, the most important, of all legal codes meriting the description ‘living instrument’.

For convenience I shall refer to Magna Carta as a single document, with particular focus on the 1215 edition. The document that we celebrate was never signed by King John. It was sealed on his behalf at Runnymede. Even the date is controversial. Leading scholars of the history of these turbulent years have argued that the correct date is 19th June, although the document itself actually carries the date 15th June. With the classical education I see gathered all around me, I know that you would all be able to read the Latin, if the script was fractionally more manageable, and if you did you would note that the word ‘parliament’ cannot be found. Nor can the word ‘democracy’. Nor can the words ‘trial by jury’. Indeed, perhaps most surprising of all, the two words ‘Magna Carta’ themselves do not appear.

So perhaps the writers of the charming spoof history 1066 And All That2 have a point when they say that King John was compelled to sign the Charter (although as we have seen he didn’t) which provided, among other conditions, that:

—‘No one should be put to death, save for some reason (except the Common People)’

—‘Everyone should be free (except the Common People)’ and

—‘The barons should not be tried except by a special jury of other barons—(that would be because only the barons would understand each other)’.

But for all that, there are other crucial words—constitutional words—political words—to be found in the 1215 Charter. They include ‘liberties’ and ‘customs’ and ‘rights’ and ‘justice’ and ‘lawful judgment’ and ‘the law of the land’ (which became due process) and ‘the common counsel of the realm’ (which very shortly afterwards came to be known as ‘parliament’) and ‘security’, the crucial guarantee clause 61 (which was the ‘rule of law’ in gestation). The constant reissuing of the charter itself demonstrates its gradual evolution. As examples of the living instrument, the title Magna Carta des Libertatibus Angliae was first used in a statute in 1297, and thus formally linked Magna Carta to what we would now describe as fundamental freedoms. By 1331, whatever the controversy may have been earlier, the justice and safety provisions were attached to every man in the land, whether a freeman or a villein or indeed a serf. The words ‘due process of law’, an essential foundation for our rights and liberties, emerged in 1354. Gradually, in social conditions and societies which are remote from our own, Magna Carta and what Magna Carta was believed to stand for became part of the fabric of our political thinking. And as the centuries unfolded it came to be exported to places which none of those assembled at Runnymede had ever heard of, like the future United States of America, and its ideas of constitutional legal freedoms came to be encapsulated in the Universal Declaration of Human Rights, which was described by Eleanor Roosevelt, one of its architects, as ‘a Magna Carta for the modern world’.

This is portentous stuff. But the crucial fact to be grasped is that Magna Carta was sealed at the outbreak of a civil war, as a step to avoid its horrors. The apparently inevitable destiny was the scrap heap, not worth the vellum it was written on. Conceivably it would have provided an opportunity for a PhD for an excessively bright and geekish young man or woman on the way to an illustrious academic career. After all, how many of us have heard of the Charter of Liberties of Henry I? That is its title. It contains aspirations of firm peace and the restoration of good old law. How many remember the Oxford Charter of King Stephen in 1136? There too there is a general clause promising peace and justice, and the king will get rid of all unjust practices and once again revert to the observation of good ancient and old customs. Medieval monarchs and monarchs all over the continent swore to be good kings, to uphold the law and to do justice. But the Coronation Oath was made by the new monarch to God in heaven, and it was to God, not his subjects, that he was answerable. So when he died, he came before the judgment seat, and if he had not been true to his oath, heavenly damnation to hell fire would follow. But the sentence, however appalling for the dead monarch’s immortal soul, would have had absolutely no alleviating impact for the suffering of his subjects left behind on this earth.

These were years of crisis and civil war. The anointed king against a group of rebel barons. The rights and wrongs do not really matter for today’s purposes, although it can fairly be said that no one was fighting for the democratic right of each subject to vote in an election. Civil war is poisonous. And there were people still alive who had memories of the wars between Stephen and Matilda, King John’s grandmother, and the murder of Thomas à Becket, all as recent to them as Winston Churchill is to us. Perhaps the final contemporary ingredient is that unlike our present secular age, we are reflecting on a time when life was short and cheap, and the immortal soul and the heavenly judgment which would follow death was vividly in mind. So Magna Carta did not emerge like a bright apparition, with reverberating violins playing ascending chords, from the muddy, misty field at Runnymede. It was set, as all historic events are set, within its own context.

Religion and politics were enmeshed. Dealing with it on a purely political front, although this impacted on the exercise of religious belief, England was placed under papal interdict by Innocent III just 10 years before the charter was sealed. That meant that most of the holy sacraments, which mattered so much to medieval people, were not available. By January 1209 John himself was excommunicated. When neither the interdict on the country nor the personal excommunication served to change his conduct, in January 1213 Innocent III pronounced sentence of deposition on him, and again, using a phrase with which we are sadly familiar, authorised the king of France, Philip Augustus, to wage Holy War against him. More bothered by the impact of the papal order on the exercise of his power on earth than he had been by the potential consequences to his own immortal soul, John submitted to the Pope in May 1213. The political consequence of this submission was that John accepted the Pope not only as his spiritual lord, but as his feudal lord. His kingdom was surrendered and John became the Pope’s vassal. In other words, quite apart from the Pope’s spiritual authority, this was unadulterated political authority over John’s kingdom. In feudal law John could not make any agreement which could bind his feudal lord without reference to his feudal lord.

Pope Innocent III was never someone who knowingly undersold himself. He was generous enough to acknowledge that he was lower in status than God, but he was ‘greater than man, judge of all men and judged by none’. The Euro-sceptics of the day would have rent their garments, and when later the Pope directed the rebel barons how they were to pay taxes required by the king irrespective of their consent, which, to the Pope, was irrelevant, nowadays they would have donned sackcloth and ashes and gone on Newsnight. Instead they donned weapons and armour. And then, into this turbulent mix came the catastrophic defeat of John’s allies in France in the summer of 1214 at the Battle of Bouvines. When John returned to England in autumn 1214 his treasury was empty and he had been utterly humiliated. Wars then as now involved huge expenditure. And John needed to replenish his funds, and there was no quantitative easing available for the purpose. Instead, John wanted to raise taxes, including scutage.

Scutage was shield money, an old form of taxation. When a feudal lord went on campaign he could summon you to join him, bringing an appropriate number of men to fight with you and for him. It became pretty obvious that you had a better chance of victory in the forthcoming battle if you paid armed mercenaries rather than untrained yokels armed with bill hooks to fight. So instead of sending yourself, or your villeins, you paid for their equivalent in scutage or shield money so that the king could buy men at arms. If the king was entitled to claim scutage from you whenever he decided to do so, it was and was certainly seen as a form of taxation. So scutage, to pay for wars outside the country, was resisted.

And so the toing and froing towards civil war began. Attempts were made to achieve a negotiated peace. As I said at the beginning, many of those stages took place in the Temple. John issued a charter to the Church in England in November 1214, and then another one in January 1215. He had not suddenly become holy. He was there seeking to get the Church—the most powerful institution—on his side. The next most powerful organisation locally was the City of London and he tried to do a deal with it, in May 1215, with another charter issued from the Temple, granting the City power to have its own Lord Mayor; by contrast with the application by the city 15 years earlier, costing the City nothing at all. In another modern word, it was appeasing the City, and like appeasement in our world, it did the king no good. The city gates were opened to the rebel barons. And those of you who are here in London next November can have a grandstand view of the Lord Mayor’s Show, as the new Lord Mayor is sworn in before the Lord Chief Justice. That is a direct consequence of this 1215 City charter.

And so the parties met at Runnymede. Armed forces on each side. The barons had their terms and conditions ready in the Articles of the Barons. The Church looked after itself, and the first clause of the charter simply reproduced the two charters already granted a few months earlier to the Church. There are a couple of features to be noticed here. First, the Articles of the Barons made no reference to the Church, but nevertheless they were somehow persuaded to agree that the Church’s interests should come first. What is more, this clause was expressly said in the charter to be granted ‘by our free and spontaneous will’. It is noticeable that no such expression of voluntariness was attached to the grants to the barons.

What this should bring home to us is that this was a tough negotiation over a four-day period. You have to imagine the toing and froing. The conversations. The private discussions. The whispers. Every lawyer has been party to a negotiated settlement. That’s what this was.

John was in a hopeless position. His opponents had the largest forces, and London just up the road supported them. His own supporters among the nobility were simply being true to their obligation of fealty. Apart from his supporters from abroad, there was no personal loyalty. The throne of England had been offered by the rebel barons to Louis of France. Basically John had no cards to play. And so his seal was attached to the charter.

Let me identify four crucial areas addressed in the charter. First, our now well-known ‘justice’ provisions. Justice will not be delayed or denied or sold. The consequence of this provision, still with us, is that you were entitled to justice. You could not be locked up on the whim of a king, or, as we shall see, a baron. You were entitled to ‘due process’, and before long the great writ of ‘Habeas Corpus’ evolved from it. What is more, it was provided that the punishment should fit the crime, a first step to our Sentencing Guidelines Council and that those responsible for enforcing any judgments, like the sheriff or the coroner, or bailiffs, were not to be judges (embryonic separation of powers), and that injustices would be put right.

Then, there was to be no scutage or aid without the consent of the counsel of the realm, with provisions about how the counsel was to be summoned. If the king could live off his own estates and traditional sources, fine, but if he wanted anything extra, he could not take it without consent. That was a direct answer to the order of Pope Innocent. And during the regency for the boy king Henry, this principle was applied, and people became used to it.

The third crucial paragraph is the king’s agreement that he was required to rectify any failures to abide by the new agreement, and that if he did not, his subjects were absolved from their obligations of fealty and obedience to him. In other words the subjects of the king did not owe him absolute and unconditional fealty. The right of resistance to the king was expressly authorised, an authorisation which extended to the ‘whole community of the land’. On the continent John was derided for agreeing to what were described as ‘over kings’. And Professor David Carpenter’s recent researches have revealed a contemporary poem copied into the Melrose Chronicle.3 (For those of you who don’t know it, Melrose is in Scotland.) It reads:

England has ratified a perverse order;

who has heard such an astonishing event

For the body aspired to be on top of the head;

The people sought to rule the king.

There is a fourth crucial provision, which I have not sufficiently emphasised on earlier occasions. It is the answer to the criticism in 1066 And All That that the Common People were excluded from the benefits of the charter. Clause 60 required everyone, whether cleric or civilian, to ensure that they extended the rights granted by the charter to them, to ‘their men’, that is their own vassals, villeins and serfs. Someone, somewhere, probably in view of his political thought, Archbishop Langton, but possibly William Marshal, had a vision which was years ahead of its time. And, by now, at Runnymede, probably everyone else was too tired to spot what was going into the draft and certainly much more attention would have been given to the structure of Clause 61, the security or enforcement clause.

Taken on their own, and more importantly together, these were critical provisions in this medieval document.

So scribes wrote out copies of the charter, and the king and rebel barons and royal barons and archbishops and bishops all stood around and took an oath to keep the terms of the Charter in good faith and without evil intent. As these oaths were being taken, a number of immortal souls were in a state of mortal sin. John had not the slightest intention of abiding by the charter forced out of him.

In law the charter was unenforceable as a contract, sealed as it was under compulsion or duress. But to coin a modern phrase, ‘Peace in our time’ was secured. For just a short time, even shorter than the Munich Agreement. As soon as the Pope heard of it, just a few weeks later, he immediately annulled it. And he did not use language which might have left any misunderstanding. The Bull described John’s wickedness, and the consequent surrender of the crowns of England and Ireland to the Pope, and then, having rubbed John’s nose in it, his promises in the charter were annulled.

We utterly reprobate and condemn any agreement of this kind, forbidding, under ban of our anathema, the fore said king to presume to observe it.

It was declared void. The charter itself and the obligations and safeguards made in it were ‘entirely’ abolished. They should have ‘no validity at anytime whatsoever’.

From the Pope’s point of view, we should be utterly ashamed of ourselves for celebrating the survival of Magna Carta. But it was gone. The originator of all our liberties. Not worth the vellum it was written on. You would never have bet on it having any future at all. And worse was to come.

Civil war broke out in earnest. So did a French invasion, which everyone seems to forget. It is simply not true that the last invasion of England was in 1066 and resulted in the Norman Conquest. At the invitation of the rebel barons to become king of England, Louis, then prince, but later king of France, arrived in England in May 1216 and the Lord Mayor and the City opened the gates and rendered homage to him. In military terms the rebel barons, supported by 7,000 French troops, were in a very strong position. We were in danger of a Capetan king replacing the Plantagenets. It is reasonable to assume that that would have been the end of the common law, crushed before it had really begun; and however the English language might have developed, it is most unlikely that it would have developed as it did.

Then two deaths occurred. First Innocent III, and then in October 1216 John himself. To describe John’s death as very fortunate is a privilege based on looking back at it; that is, the historians’ privilege. At the time, to contemporaries, it was a catastrophe. His heir was a child, Henry III, a boy of nine. He had no uncles, born legitimately, to act as his Regent. In medieval times this was a desperate moment. Child kings with no uncles had no future. Even with uncles they were murdered. John had after all disposed of his nephew Arthur, the son of an older brother, and we all know what happened to the Princes in the Tower some 260 years later.

So there we have it. The charter was annulled by the spiritual head of Christendom and the feudal lord of England. French soldiers and armed men loyal to Louis’ cause were in a strong military position. And the king was a little boy of 9. Luck or judgement, destiny or accident?

Yet it survived. The loyal barons, led by William Marshal, Earl of Pembroke, arranged for the boy’s coronation. But not at Westminster Abbey, because London was occupied by the rebels and the French, so the little boy was crowned at Gloucester Abbey as Henry III. Within 10 days of John’s death William Marshal, now approaching 70 years of age, was elected as Regent. He had come up the ladder to advancement from virtually nowhere. At Runnymede he had been the main non-clerical negotiator for John. His great quality was that he was trusted on all sides, not least for his remarkable commitment to his personal oaths of fealty to successive vile-tempered Plantagenets, and for his land in France, to the French king. But apart from these qualities, the situation was novel. Notice, Marshal was elected into this office. So he could be deselected. And his regency represented—as it had to—a serious first attempt at true counciliar government.

With the Papal Legate, Marshal reissued a new, different charter—Magna Carta—in November 1216 using
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