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1. Introduction to Commercial Law
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Commercial (business) law is the body of law that governs trade, commerce and business relationships. It provides the legal framework for business transactions – for example, how contracts are formed and enforced, how companies and partnerships are governed, and how disputes are resolved. It also covers areas like consumer protection, intellectual property and trade regulation. In Kenya, commercial law draws on the Constitution (which is the supreme law) and common law (including English contract and company law principles) as well as a host of statutes such as the Law of Contract Act (Cap 23), the Sale of Goods Act (Cap 31), the Bills of Exchange Act (Cap 27), the Partnerships Act (No. 16 of 2012), the Companies Act (No. 17 of 2015) and the Consumer Protection Act (No. 46 of 2012). These laws (and related case law) regulate how businesses and individuals may make agreements, sell goods, form agencies, create companies or partnerships, and engage in other commercial activities.

In practice, Kenyan businesses must comply with both general laws (tax, employment, contract law, etc.) and sector-specific regulations (for example, banking laws, insurance laws and competition law). Commercial law also interfaces with international obligations: Kenya is a member of the East African Community (EAC) and the World Trade Organization, and has ratified the African Continental Free Trade Area (AfCFTA) agreement to promote intra-African trade. Recent reforms – such as the new Companies Act 2015 and modern digital-commerce laws – have modernized Kenya’s commercial law regime and aimed to make it easier to do business.
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2. Law of Contract
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2.1 Contract Formation

A contract is a legally binding agreement. For a contract to be valid in Kenya, it must have several essential elements, each of which we explain below. (These mirror English common law principles, which generally apply under Kenya’s Law of Contract Act (Cap 23).) The basic elements are:

	Offer and Acceptance: One party makes a definite offer (e.g. “I will sell you my car for Kshs 1,000,000”) and the other party gives a corresponding acceptance (e.g. “I accept your offer to buy the car for Kshs 1,000,000”). Acceptance must be communicated and must mirror the terms of the offer – if it varies the terms, it is a counter-offer (which rejects the original offer). For example, if A offers to sell a phone at Kshs 20,000 and B says “I’ll pay Kshs 18,000” or “I want it delivered” instead, B’s response is a counter-offer, not an acceptance.

	Consideration: The parties must exchange something of value. This could be money (a price), a promise to perform a service, or any other benefit or detriment. The consideration must be legally sufficient but need not be equal in value (for instance, a peppercorn can suffice). If A agrees to sell goods to B for Kshs 500 and B pays, the payment is the consideration that makes the promise binding. (Kenyan law follows the common-law rule that past consideration (something already given) generally will not support a new promise, and nominal consideration is acceptable.)

	Intention to Create Legal Relations: The parties must have intended their agreement to be legally enforceable. In commerce this intention is presumed: agreements between businesses or strangers are generally binding. (Social or domestic “agreements” – e.g. casual promises between friends or spouses – are presumed not to be legally binding unless clear evidence says otherwise.) For example, a written business contract is presumed intended to bind the parties.

	Capacity to Contract: The parties must be legally capable of contracting. In Kenya, minors (under 18) and persons of unsound mind have limited capacity. A contract with a minor is voidable at the minor’s option (except for “necessaries” like food or education, which a minor must pay for). For instance, if a 17-year-old buys a motorcycle, the contract may be set aside by the minor, but if the motorcycle is a necessary for that minor’s needs, the seller may still claim its reasonable price.

	Legality of Object: The purpose and terms of the contract must be lawful. Contracts to do something illegal or against public policy (e.g. to sell banned wildlife products, commit a crime, or defraud creditors) are void. For example, an agreement to import counterfeit goods would be void and unenforceable.


If all these elements are present, a contract is formed. Kenyan courts will look at the actual words and conduct of the parties to determine whether a valid contract existed. The objective test applies: would a reasonable person conclude from the words and acts that a contract was made? For instance, sending and signing a written sales agreement for goods, or paying a deposit to secure performance, usually indicates a binding contract.

Example: Offer and Acceptance

Fatuma offers to sell her laptop to Kevin for Kshs 50,000. Kevin replies “I agree, I’ll take it for Kshs 50,000.” This is a clear acceptance matching the terms, so a contract is formed (assuming intention, capacity, etc.). If instead Kevin said “I’ll buy it if you include a mouse”, Kevin’s answer would be a counter-offer (altering the terms), not an acceptance, and no contract yet exists until Fatuma accepts that change.

2.2 Terms of the Contract

Once formed, the contract’s terms determine the parties’ rights and obligations. Terms can be express (explicitly stated in writing or speech) or implied (inserted by law or by custom). There are two main categories: conditions and warranties. A condition is a fundamental term going to the root of the contract; breach of a condition entitles the innocent party to terminate the contract and claim damages. A warranty is a lesser term; breach only allows damages (the contract still stands). For example, if a seller of goods promised “the engine is new” as a condition, finding an old engine would allow the buyer to reject the car. But if the seller merely warranted it would start each day, the buyer may only claim damages for loss.

Implied terms are terms the law automatically includes unless excluded by the parties. In a sale of goods, Kenyan law (Sale of Goods Act, Cap 31) implies certain conditions and warranties. For example, “where the seller sells goods by description, there is an implied condition that the goods will correspond with the description”. This means if you buy “brand-new tires” and get used tires, the seller has breached an implied condition. Similarly, if you make known to a merchant that you need goods for a special purpose, there is an implied warranty that the goods will be fit for that purpose (if the buyer is relying on the seller’s skill).

Other implied terms in sales include the seller’s right to sell the goods and that the buyer will enjoy quiet possession. For example, if a seller pledges goods to two people, one buyer can enforce their contract because under the Act the seller impliedly warranted a valid title.

2.3 Vitiating Factors (Mistake, Misrepresentation, Duress, Undue Influence)

Even if a valid contract is formed, it may be voidable if entered under certain defects. These vitiating factors include:

	Misrepresentation: A false statement of fact induces one party to contract. If one party lies about a fact (e.g. a trader sells a car saying it has never had an accident when it has), the other may rescind the contract and claim damages for any loss. For example, in Mathenge v RMA Motors (K) Ltd (2025), a car buyer claimed breach of contract and misrepresentation when promised features (a working DVD player) turned out false.

	Mistake: If both parties share a fundamental mistake (e.g. about what they are buying), the contract may be void. For instance, if both thought a horse was alive when it was dead, the sale may be void.

	Duress or Undue Influence: If one party was forced or unfairly pressured into contracting (e.g. a business owner threatened with violence to sign a deal, or an agent unduly influenced a vulnerable principal), the victim can set aside the agreement.

	Illegality: If the contract’s purpose is illegal, it is void (e.g. a gambling contract or a bribe).


When a contract is voidable for one of these reasons, the aggrieved party may choose to rescind (cancel) it. They may also sue for damages to compensate for losses. For example, if A sold land to B by mistake about a boundary, B may rescind and recover any deposit paid. (Kenyan courts follow English law principles in these areas.)

2.4 Discharge of Contract

A contract ends (is “discharged”) in one of several ways:

	Performance (fulfillment): Both parties do what they promised. For example, a contract to deliver 100 bags of maize is discharged when the seller delivers all 100 and the buyer pays.

	Agreement/Release: The parties mutually agree to cancel or vary the contract. They may substitute a new contract or simply release each other from obligations (e.g. by a written release).

	Breach: A serious breach (of a condition) by one party may entitle the other to end the contract and sue for damages. For instance, if a seller fails to deliver goods at all, the buyer can treat the contract as ended.

	Frustration: An unforeseen event, beyond control of either party, makes performance impossible or radically different. Under the doctrine of frustration, the contract may be discharged. In Kenya, this is based on English law – for example, if a ship sinks en route and the goods are destroyed through no fault of the seller, the contract is frustrated and both parties are excused from further performance.


When a contract is discharged, the obligations cease, but remedies for past breach may still be available.

2.5 Remedies for Breach of Contract

If a contract is broken (for example, one party fails to perform), the innocent party has legal remedies. The main remedies are:

	Damages (Monetary Compensation): The court awards money to put the innocent party in the position they would have been if the contract had been performed. Damages aim to cover losses directly and reasonably foreseeable from the breach. For example, if a buyer is forced to buy replacement goods at a higher price, the seller may pay the difference.

	Specific Performance: An order requiring the breaching party to perform the contract as agreed. In Kenya (as in common law generally), specific performance is an equitable remedy granted at the court’s discretion when damages are inadequate. It is often used for unique goods or land, or long-term contracts. For example, if A contracts to sell land to B and then refuses, the court may order A to convey the land as promised. (However, if the contract involves regularly deliverable goods, the courts more commonly award damages.)

	Rescission and Restitution: Cancelling the contract and returning any exchanged property. For instance, if a contract is avoided due to fraud, the parties must return what they received.

	Injunction: A court order restraining a party from doing something (e.g. transferring property) to preserve the status quo or prevent breach. This is more common in company or partnership contexts (e.g. to prevent a partner from misusing partnership assets).


Kenyan courts also recognize consumer-law remedies (such as product replacement) under the Consumer Protection Act, 2012, which provides statutory redress for consumers harmed by defective goods or unfair trade practices.

Example: Breach and Damages

James contracts to sell 50 bags of maize to Mary in March, but before delivery it rains and Mary cancels. James immediately resells all 50 bags to another buyer at a lower price. Mary’s cancellation without justification is a breach. James can sue Mary for damages equal to the difference between the contract price and his resale proceeds (plus any incidental losses), to compensate him for what he lost by Mary’s breach.
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3. Agency
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3.1 Concept of Agency

Agency arises when one person (the principal) authorizes another (the agent) to act on the principal’s behalf and create legal relationships with third parties. The principal is legally bound by the agent’s authorized actions. Kenyan law has no single “Agency Act” but follows common law principles (as modified by the Law of Contract Act). The classic example is an employee or salesman who makes contracts for his employer. For instance, if a store manager agrees on prices with a customer, the retail company is bound by that contract.

Two fundamental agency principles are: “He who acts through another, acts himself” (the principal steps into the agent’s shoes) and “What an agent does under actual or apparent authority binds the principal”. In other words, acts of an agent – if done within his authority – bind the principal as if the principal did them.

3.2 Creation of Agency

Agency can be created in several ways:

	Express appointment: The principal explicitly appoints the agent, typically by a written or oral agreement (e.g. a power of attorney). For example, a business owner gives a signed power of attorney to a lawyer to sign contracts.

	Implied or incidental: The law may infer an agency from the situation. For example, when a partner in a firm deals with customers in the ordinary course of business, each partner is deemed an agent of the firm. Similarly, a minor’s parent is (by law) the child’s agent for necessaries of life.

	Ratification: If a person acts on behalf of another without authority, the principal can later ratify (approve) the act. If the principal does so knowing all facts, the act is treated as if originally authorized.

	Necessity (Agency by Law): In emergencies, the law may impose an agency. For example, if someone is stranded and a local resident pays for his hospital care (for his benefit), the resident may be deemed the patient’s agent to recover those costs from him later.


3.3 Agent’s Authority

The agent’s authority to act for the principal can be:

	Actual authority (express or implied): Clearly granted by the principal. If an agent is expressly told to sell goods for the principal, that is express authority. Authority can also be implied by custom or prior dealings (for example, a managing director ordinarily has the authority to enter normal contracts on behalf of a company).

	Apparent (ostensible) authority: Even if an agent has no actual authority, a principal may be bound by an agent’s actions if a third party reasonably believed the agent was authorized. This can happen if the principal’s conduct or representations gave the impression of authority. For instance, if a company repeatedly lets an employee negotiate with suppliers, a new supplier may reasonably assume that employee has authority to bind the company.


The agent’s authority may be general (broad powers to act in the business) or specific (limited to a particular transaction). For example, a sales agent may have authority to sell up to Kshs 1 million worth of goods.

3.4 Duties and Rights

Duties of the Agent: An agent has a fiduciary duty to act in the principal’s best interests. Key duties include:

	Obedience and performance: Follow the principal’s lawful instructions and use reasonable care and skill in performing tasks.

	Loyalty and good faith: No secret profit or conflict of interest. The agent must not personally profit at the principal’s expense or work for competitors without consent.


Duties of the Principal: The principal must honor the agent’s valid contracts with third parties, and compensate or indemnify the agent as agreed. If the principal prevents the agent from fulfilling duties, the principal may be liable for losses.

If an agent acts properly within authority, the principal is bound by the agent’s contracts. The agent is typically not personally liable on contracts made for an undisclosed principal (if the contract was made on behalf of the principal and the principal’s identity is known or discoverable); the principal takes on the liability.

3.5 Termination of Agency

An agency relationship ends by:

	Agreement or lapse: When the purpose is achieved or by mutual agreement. For example, if a car dealer (agent) is appointed to sell a specific car, once sold, the agency ends. A fixed-term agency ends on expiry.

	Revocation or renunciation: The principal can revoke authority, or the agent can renounce (resign). Unless contractually restricted, either party can terminate, though wrongful termination may lead to damages claims.

	Death, insanity or bankruptcy: If either principal or agent dies or becomes legally incapacitated, the agency generally ends. (However, apparent authority may still bind the estate if third parties are unaware.)

	Change of circumstances: If performance becomes impossible or illegal, the agency terminates. For instance, if laws change forbidding certain sales, the agency to do that act ends.


For example, in Thiong’o v Tuti & Another (2024), the High Court considered when a vehicle-importing agent’s authority ended. The court found that once the agent delivered and registered the vehicle in the buyer’s name, the agency had fulfilled its purpose and terminated.
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