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For Meritas always, as always

Preface

Commerce is a perpetual and peaceable war of wit and energy among all nations.

—Jean-Baptiste Colbert, economic minister for Louis XVI


When goods do not cross borders, soldiers will.

—Frédéric Bastiat, 19th-century political economist and member of the French Assembly


I consider myself very fortunate to have learned my trade by giants in this field, in law, in economics, and in political science as well. I spent precious time next to John Jackson at the University of Michigan at Ann Arbor, whose 1969 book World Trade and the Law of GATT made a coherent whole out of GATT Secretariat papers, negotiating documents, and panel reports. It is there that I met Bob Hudec, who very generously spent a substantial amount of his time in the years since sharing his work and thoughts with me. Bob’s and John’s works have been a major influence in the way I see the world trading system, and I think I will never thank them enough for all they have done for me and for the field where I (along with many others) now work.

My economist friends are many, and I will name my close collaborators/coauthors alphabetically: Kyle Bagwell, Chad P. Bown, Aaron Cosbey, Gene Grossman, Bernard M. Hoekman, Henrik Horn, Doug Irwin, Phil Levy, Patrick Messerlin, Damien Neven, Tom Prusa, Kamal Saggi, André Sapir, and Bob Staiger; thank you all very much. Jagdish Bhagwati has been my inspirational coteacher and mentor over many years at Columbia Law School.

My involvement in two research consortia has been a major catalyst in my understanding of the GATT/WTO regime. Lance Liebman included me in the American Law Institute (ALI) project on “Principles of International trade: The WTO,” where I served as chief reporter along with Henrik Horn. Mark Sanctuary led with skill and bonhomie the ENTWINED project on “Trade and Environment,” where I participated as an invited author, and contributed papers that I coauthored with Henrik Horn, but also with Aaron Cosbey and Bob Wolfe.

Working with specialists in various fields made me aware that it is not just the devil, but the entire citizenry of hell that lies in the details. This explains the amount of work presented here, and hopefully the decreasing number (when compared to previous work) of mistakes, for which I apologize a priori.

As always, I had to rely on many people who, instead of going about their lives, generously dedicated a disproportionate amount of their time reading my work. My collaborators, Neil Teller and Carlo-Maria Cantore, pretended that they found it interesting to read my work, and occasionally I believed them when they said as much. But even when I did not, I still passed on chapters for them to read and comment upon. Jonathan Chevry and Marianne Karttunen at EUI also generously shared with me their expertise, and their work.

Numerous academics and practitioners have shared their precious experience in their field of expertise with me: Alberto Alemanno, Steve Charnovitz, Antonio Cortês, Bill Davey, Henrik Horn, Rob Howse, Céline Kauffmann, Patrick Low, David Palmeter, Ernst-Ulrich Petersmann, Frieder Roessler, Alan O. Sykes, Edwin Vermulst, Reinhard Weissinger, and Bob Wolfe. Terry Stewart shared with me various negotiating documents from his priceless archives, and responded to my incessant demands in no time.

At the WTO, current and former officials Inge Bauer, Jose Blanco, Tessa Bridgman, John Dickson, Richard Eglin, Marieme Fall de Perez Rubin, Alejandro Gamboa-Alder, Rodd Izadnia, Mark Koulen, Juan-Alberto Marchetti, Darlan Marti, Gabrielle Marceau, Andrea Mastromatteo, Julie Pain, Bruno Ventrone, Peter Williams, Donna Wood, Rhian-Mary Wood-Richards, and Müslüm Yilmaz have helped me with dozens of queries that I have addressed to them, and always in the most satisfactory manner. At the WTO always, Diwakar Dixit, Taufiqur Rahman, Roy Santana, and Erik Wijkström read chapters of my book and provided me with precious comments. Any remaining errors are, of course, my own. Humberto Jimenez, delegate for Ecuador at the WTO, shared with me his experience from participating in various WTO fora.

My editor at MIT Press, Jane Macdonald, has been encouraging and absolutely wonderful from the first time we met and shared lunch at the Columbia Faculty House in New York City. It really mattered an awful lot to me to work with an editor who shared my enthusiasm for this work. Susan McClung, Marcy Ross, Emily Taber, and the staff and reviewers for MIT Press provided me with invaluable help and comments that vastly improved the quality of my original manuscript.

My debt to all the individuals mentioned above is huge, as is my debt to my family. My wife, Suja Rishikesh-Mavroidis, has yet again put her own career on the back burner in order to help me finish this book. It would have probably been a better allocation of our time if the opposite had happened. My only regret when writing this book is that I spent less time with her, and with our three daughters, Meera-Natalia, Riya-Valentina, and Tara-Elena. I started making up for all lost time at the precise moment that I had finished this preface.

     

Petros C. Mavroidis

Commugny, Switzerland

May 2015

Introduction

I have changed my mind a dozen times (and probably will do so in the future) about the structure that a book aiming to explain the General Agreement on Tariffs and Trade/World Trade Organization (GATT/WTO) regime, like this one, should have. The objective I assigned to myself was to write a book that would be accessible to lawyers, political scientists, and economists. To do that, I wanted to ask first the question, “What is the problem the GATT framers tried to solve?” before explaining how they solved it. This is why, borrowing from previous work from economic historians and political scientists, I discuss at great length the negotiating history of each and every legal institution discussed in the two volumes, and have dedicated one full chapter (chapter 1 of volume 1) to the negotiating history of GATT, the cornerstone of the world trading system.

I have adopted a uniform structure for every chapter in an effort to facilitate the reader accessing the material. With the exception of chapter 1, I have included in every chapter first a discussion of the legal discipline discussed, in its context. It is followed by a discussion of the “completion,” so to speak, of the original contract through subsequent practice (that is, secondary law; e.g., law created by the various WTO bodies, as well as case law).

Now what do I mean by “context”? I do not use the term as lawyers typically use it. I intend to cover two different discussions under this umbrella. First is the rationale for the provision, as evidenced in the negotiating record and in case law (and point out discrepancies between the two, if any exist). Then, under what I categorize as “Discussion” in every chapter, I provide the basic economic rationale, as well as the policy background, for each provision discussed. I ask, in other words, what a particular provision is aimed to address, and show cases from the real world that illustrate each point. The reader can thus think about the legal institutions discussed in the two volumes in terms of two benchmarks: the negotiating record (that is, the problem that the authors of the legal institution aimed to solve), and the basic economic rationale explaining the necessity for the institution discussed. The theme “negotiating record meets the economic rationale” permeates the two volumes, and it is an issue that I try to address myself as well.

The main part of each chapter consists in a discussion of subsequent practice; that is, the “life” of every legal norm. In this part, I aim to achieve three different goals:

First, provide a detailed, and not sketchy, presentation of case law. I myself have found it always difficult to teach this field through one leading case. For many reasons, a leading case is often hard to find in GATT/WTO. In my view, the dominant explanation is that WTO adjudicating bodies have an eclectic view of precedent. They do not start their analysis from past case law and see to what extent they should simply confirm it, or, in the presence of “distinguishing factors,” adopt new rulings. They adopt their decisions and use precedent to support them—to the extent that this can be done, of course. They thus “endogenize” precedent in their privileged approach. So I have to follow a different path, discussing the cases that have contributed to the understanding of the various terms. I try to state what the state of the art is at the moment of writing; that is, highlight the prevailing understanding of the various terms today. At the end of the day, my aim is for the reader to know how the various terms in the legal provisions discussed have been, and are today, understood in case law. This is, if you will, a “positivistic” exercise, aiming to simply reflect the state of the art in terms of case law evolution today.

Second, I provide the literature that has (in my opinion, of course) contributed useful criticism of the interpretations of the various legal provisions. Criticism could be useful, in my view, if it points to a logical error, but not only for this reason. It could be, for example, that literature criticizes WTO “courts” because they have behaved like principals, not like the agents that they are. The literature has pointed to the negative institutional externalities when this happens. Or, it could be that the WTO courts have been behaving inconsistently, and thus provoking the wrath of the addressees of their decision, and so on and so forth.

Third, I offer my own criticism, to the extent that it does not overlap with voices already heard. It is here that I borrow from the methodology we had adopted in the American Law Institute (ALI) project, which I have adapted for the purposes of this work. The function of case law is not simply to settle disputes, for that could be done even without the help of adjudicating bodies. Courts complete the original contract in various ways: by customizing it to a particular transaction; by filling gaps where gaps exist, and absent some lawmaking (e.g., in the area of allocation of burden of proof), where it would be impossible to issue a final decision, and so on. At the end of the day, the picture that emerges will be law (primary and secondary) plus case law; and, looking at this picture, I ask whether the final outcome is reasonable. 

If the answer is yes, I do not stop the discussion immediately. It could be, for example, that a reasonable outcome is the result of impermissible judicial activism, in the sense that courts have behaved as if they were legislators, interpreting provisions against the will of the framers. Although this might a very efficient way to resolve disputes, it is not recommended. Judicial activism, if perpetuated, might also lead to unsatisfactory outcomes. In similar cases, the negative external effects for the institution should not be underestimated. The WTO members would need to amend the law to preempt similar behavior in the future, and amendment requires consensus across 161 divergent trading nations. Agency costs, so to speak, are quite high. 

If not (that is, if I find the outcome unreasonable), I go ahead and ask the additional question of whether the source of unhappiness lies in law (in which case the trade community should be thinking in terms of amending the original contract), or case law (in which case all that is required is a change in direction). My views on this score will be recapped in the concluding section.

I pay particular attention in this volume to the various WTO organs. This is an area in which I have been influenced from political scientists with whom I have cooperated over the years. The legislative activity takes place every other decade, more or less, but it is day-to-day operations in the realm of the various WTO committees that move the world trading system forward. In the book Political Order and Political Decay,1 Francis Fukuyama describes institutions in the following manner: “since an institution is nothing more than a rule of law that persists over time, human beings therefore have a natural tendency to institutionalize their behavior.” This fits perfectly well with relational contracts, and there is ample evidence that GATT operated early on within these parameters. The framers of the WTO did not undo the institutional balance that had been struck in 1947. They added new committees, since new agreements were signed, and enriched it through new layers of institutional life, since the WTO provided the “roof” that the International Trade Organization (ITO) failed to provide.

One can never say enough about the GATT/WTO institutions. Hudec’s monumental 1993 work, which that I cite extensively in my own research, explains how GATT pragmatism helped transform an agreement into an institution. In this book, I discuss the institution that is called to administer the life of each and every WTO agreement in a separate section, hoping to bring out this often forgotten aspect of GATT/WTO life by focusing on its interaction with the other WTO bodies.

Volume 1 focuses on regulation of trade by GATT. Chapter 1 is long, but in my view that amount of detail is quite necessary. Both Jackson and Hudec spent much time trying to understand the negotiating record. Alas, modern WTO courts have relegated its importance by insisting on a narrow understanding of the Vienna Convention, the legal instrument that they use in order to interpret the various agreements. I quote from L. P. Hartley, an English novelist who famously wrote in his 1953 classic The Go-Between, “the past is a foreign country; they do things differently there.” Even if that is so, there is much to learn from the negotiating record, including, crucially, what the GATT framers were after. In my view, knowledge of the past is a key ingredient for a thoughtful understanding of the GATT/WTO regime. This is not to deny that adjustments are welcome—indeed necessary. The need for adjustment, though, is an elusive concept when the historical angle is missing.

The next step in chapter 1 is to present in colloquial (but hopefully not vulgar) terms the explanations that modern economic theory has advanced for trade agreements. The scene is thus set for a “negotiators meet economics” play, and the consequences of this discussion.

Chapters 2, 3, and 4 discuss the disciplining of border instruments—namely, quantitative restrictions and tariffs. It is in chapter 4 that I entertain the discussion on the most favored nation (MFN) clause, the cornerstone of GATT, which binds both border measures (tariffs) and domestic measures. Chapters 5 and 6 focus on the exceptions to MFN, the preferential trade agreements (PTAs), and the special and differential treatment for products originating in developing countries. Chapter 7 deals with all domestic instruments, whereas chapter 8 is dedicated to the discussion of disciplines imposed on state trading enterprises (e.g., state entities through which international trade is being channeled). In Chapter 9, finally, the discussion reverts to the obligations assumed under the GATT, and presented in the first eight chapters.

While chapters 1–9 are dedicated to a discussion and analysis of GATT, I present the case law (and other relevant subsequent practice) under the various provisions until December 2014, since this is not a mere historic document, but still a living international agreement.

Volume 2 covers the WTO Agreements regulating trade in goods. Since the Kennedy round (in the early 1960s), GATT has added to its institutional arsenal. The current institutional design is the outcome of the successful completion of the Uruguay round (mid-1990s), as well as the few areas where agreement was reached during the Doha round (which started in 2001, and had not been concluded at the time of writing).

Chapter 1 focuses on all agreements dealing with customs clearance. In chapters 2–4, I present the “contingent protection” instruments—e.g., the three agreements that allow WTO members to unilaterally add to the negotiated amount of protection when a certain contingency (e.g., dumping) has occurred. Chapters 5 and 6 are dedicated to an analysis of the Technical Barriers to Trade (TBT) and Sanitary and Phyto-sanitary Measures (SPS) agreements, which deal with some domestic instruments (e.g., environmental and health policy and consumer information). Chapter 7 is about a WTO innovation, the agreement on Trade Related Investment Measures (TRIMs). It is in this context that I entertain a brief discussion on the wider “trade and investment” issue. Chapters 8 and 9 focus on the two sector-specific agreements that remained outside the GATT disciplines and were reintroduced in the world trading system following the successful conclusion of the WTO (namely, Agriculture and Textiles). Chapters 10 and 11 concern the two plurilateral agreements (namely, Government Procurement and Civil Aviation); that is, the only WTO Agreements that bind only a subset of the total WTO membership. Finally, I discuss in chapter 12 the subject of transparency, a very important GATT/WTO institution aiming to curb uncertainty in trade relations.

It is my hope that this book will be helpful to students and practitioners alike, and that the audience will encompass all those interested in the current and previous regulation of international trade.

1 Annex 1A Agreements Dealing with Customs Procedures


1.1  Clearing Goods through Customs

In this chapter, we discuss four agreements: namely, the Import Licensing Agreement (ILA), the Customs Valuation Agreement (CVA), the Agreement on Preshipment Inspection (PSI), and the Agreement on Trade Facilitation (ATF). These agreements explain the obligations assumed by WTO members when it comes to clearing goods through customs. The reader might think this is a mundane subject; and yet dozens of empirical studies point to the substantial costs on international trade that come from lengthy customs procedures, and unaccounted for controls. Worse, the boundary between lengthy procedures and uncertainty is quite often easy to cross. Consequently, exporters might have a disincentive to trade in the first place. Indeed, what is the value of tariff bindings if it takes weeks to clear goods through customs, or if the method for calculating the value of imports is totally haphazard? The importance of the four agreements can thus not be overstated enough.

The agreements discussed in this chapter ensure that the value of traded goods has been properly reflected in invoices, while they also simplify customs procedures (and reduce deadweight losses),1 even when import licenses have been used.


1.2  ILA


1.2.1  The Legal Discipline and Its Rationale

Article 1.1 of the ILA defines the term “import licensing” as follows:

For the purpose of this Agreement, import licensing is defined as administrative procedures used for the operation of import licensing regimes requiring the submission of an application or other documentation (other than that required for customs purposes) to the relevant administrative body as a prior condition for importation into the customs territory of the importing Member.


This definition falls short of meeting the test that a logician would apply to definitions since it is self-referential. The absence of a more workable definition is not for lack of trying, though.

During the Tokyo round, the first ILA was concluded (entered into force on 1 January 1980), and has since been superseded by the Uruguay round agreement. The Tokyo-round ILA numbered only 26 participants in 1986, that is, when the Uruguay round was launched.2 During the Uruguay round of negotiations, a number of trading nations continued to adhere to the Tokyo-round ILA. Mexico, for example, adhered in 1987.3 The increased participation facilitated the decision to transform ILA from a Tokyo-round code with limited participation to an Annex 1A Agreement, which binds all WTO membership.

Why have import licensing? Import licenses are imposed for a variety of good reasons, but sometimes they are imposed abusively so. The members of the World Trade Organization (WTO) aimed through this agreement to reduce the potential for abusive behavior by disciplining recourse to import licensing. The ILA also aims at preventing trade distortions that could be caused by the use of import licenses, and also aims at simplifying and bringing transparency to import licensing procedures.4

But are not the procedures of the General Agreement on Tariffs and Trade (GATT) that concern import licensing enough? Do we really need an agreement on import licensing? GATT mentions import licenses in various places (i.e., Articles XI, XIII, and XV), without, however, regulating this area in detail. Actually, Article XI of GATT leaves the impression that import licensing is GATT-inconsistent, since it bans prohibitions or restrictions made effective through, inter alia, import licenses. We saw in chapter 2, volume 1, though, that in EEC—Minimum Import Prices, a GATT panel, had held that import licensing was not inconsistent per se, so long as the granting of licenses was automatic. It did not establish criteria for automaticity, and, as a result, we are in the dark as to which forms of import licensing are permitted or not.

Article XV of GATT does not regulate in detailed manner the granting of licenses either, and refers to them to the extent warranted when addressing the relationship between the International Monetary Fund (IMF) and the WTO.

The only noncontroversial regulation of import licenses is, thus, the requirement for transparency by virtue of Article XIII.3(a) of GATT. Trading nations might further be subjected to the disciplines of Article VIII of GATT, to the extent that granting a license is considered to be a service at customs clearance, although, in the absence of case law on this score, it is doubtful that this is the case.

The conclusion from our analysis so far is that GATT contains sporadic references to import licensing, but no detailed regulation of the issue. Practice, nevertheless, did develop, since the disciplines discussed above leave ample leeway to those interested to practice at least some of forms of import licensing (like automatic import licensing). The Tokyo-round ILA crystallized the prevailing practice into law and sanctioned the distinction between “automatic” and “non-automatic licensing.” It did not go any further than that, though. The US went so far as to characterize it as a “reporting” (as opposed to an “operational”) agreement.5 The limits of the approach adopted during the Tokyo round soon became evident. It is in the context of the biennial reviews that took place following the advent of the Tokyo-round ILA that trading nations became increasingly sensitized to the distortions for international trade that can result from the operation of import licensing schemes. The objective of the Uruguay round negotiators was, thus, quite naturally (in the words of the US delegation) to ensure that “... licensing procedures themselves do not constitute an obstacle to international trade.”6

Negotiators were divided into two main camps during the negotiation of the Uruguay-round ILA: those who wanted to constrain recourse to import licensing and those who thwarted similar attempts. Those wishing to constrain import licensing did not want to eliminate it altogether. It should be mentioned that even the US, a very severe critic of import licensing that submitted various proposals during the negotiation and a joint proposal with Hong Kong, China,7 that was heavily relied upon by other trading nations as well, did recognize that import licensing could, in principle, serve legitimate purposes.

The US aimed to ensure that import licensing would not be widespread and that it would be “functional”; i.e., that it would be used whenever necessary to achieve a particular, agreed-upon objective. Recourse to it would occur only when the agreed-upon conditions had been met.8 It managed to push this view through in the preamble, as well as in some substantive obligations: Article 2.2(b) of ILA, for example, recognizes that recourse to automatic licensing will be made when other, more appropriate means are not available. In a similar vein, nonautomatic licensing (often referred to as “discretionary” licensing) must respect the necessity discipline; e.g., it must not be more burdensome than what is required to serve the measure to which it is linked.

Negotiators fell short in their attempts to define “import licensing” in a more detailed manner than in the Tokyo-round agreement. The EU had, during the Uruguay round of negotiations, proposed that an indicative list of import licensing procedures be added to this provision in order to better explain the negotiating intent. It also proposed that criteria be agreed on that would help distinguish between customs clearance procedures that would not be covered by the new ILA and other procedures with “licensing elements,” which should be covered.9 It proposed to this effect that import licensing

... covers any document that is required as a prior condition for importation by virtue of an import regime, including customs documents when they have this function.10


This definition was not retained. The failure to agree on a definition is not inconsequential. As we will see later in this chapter, in Argentina—Import Measures, the consistency of an import licensing scheme was discussed under Article XI of GATT instead of the various provisions of the ILA. This is probably because the interpreter did not have a definition of what an import licensing scheme was, under which it would have subsumed the challenged measure.11

A license might be warranted either when no quantitative restriction (QR) is in place (say, for statistical reasons), or if a legal QR (say, on balance of payments grounds) has been introduced. What matters is, in the words of Article 1.2 of the ILA:

... that the administrative procedures used to implement import licensing regimes are in conformity with the relevant provisions of GATT 1994 including its annexes and protocols, as interpreted by this Agreement, with a view to preventing trade distortions that may arise from an inappropriate operation of those procedures ...12


It is easy to contemplate how additional deadweight losses (i.e., excess burdens) can result from import licensing. Lengthy licensing procedures might in and of themselves dissuade traders from pursuing transactions. The various obligations included in this agreement aim at reducing them (and ideally, eliminating them altogether).

The ILA disciplines licensing and not licenses—that is, the process and not the outcome. There are two types of licensing provided for in the ILA: “automatic licensing” (Article 2 of the ILA), and “non-automatic licensing” (Article 3 of the ILA).


1.2.2  Automatic Licensing


1.2.2.1  Definition

Automatic import licensing is defined in Article 2.1 of the ILA as follows: “Automatic import licensing is defined as import licensing where approval of the application is granted in all cases, and which is in accordance with the requirements of paragraph 2(a).”

The wording in this provision represents an improvement compared to the definition endorsed during the Tokyo round. There, the corresponding provision (Article 2.1) read: “Automatic import licensing is defined as import licensing where approval of the application is freely granted.”

The wording “freely granted” was criticized for being too imprecise, and probably confusing as well, since it denotes free-of-charge licensing schemes and says nothing about the exercise of discretion by the administering authority.13 But, of course, the amount of money paid is not what necessarily counts. True, if the amount is prohibitive, it could, in and of itself, render licensing nonautomatic, since some traders might find it economically nonviable to pay the requested sums. On the other hand, it could be that licenses are granted free of charge, but the granting authority retains discretion regarding the entities that will receive it. This is why, following the US lead in this respect, the text was amended to ensure that no discretion would be allowed in the context of automatic licensing, and also that the conditions for lawful imposition would be explicitly spelled out in Article 2.2(a) of the ILA.14


1.2.2.2  The Rationale for Automaticity

The natural question to ask in order to understand the rationale for automatic import licensing is this: Why have recourse to licensing at all, if licenses will be automatically granted to all applicants?

The ILA recognizes in its preamble the usefulness of automatic licensing, without however adding instances where this is the case. All we know is that automatic import licensing may be necessary when other appropriate procedures for reaching a regulatory objective sought are not available (Article 2.2(b) of ILA). Take thus, the example of import licensing for the purposes of procuring statistical information. A WTO member will have recourse to automatic licensing in order to monitor imports if it cannot get the information it seeks through alternative channels, and so long as the circumstances that gave rise to the need to gather similar information are present. Meeting this test should not be taken for granted. Statistical information, for example, could be easily obtained by simply monitoring import trade at the various customs offices without imposing a licensing regime.15 WTO members, consequently, might have to explain why the use of automatic licensing was necessary in the first place. It follows that the only rationale for automaticity explicitly acknowledged in the ILA is the nonavailabilty of the first best instrument to reach an objective.

It is for this reason that, according to Article 2.2(b) of the ILA, import licensing may be maintained so long as the circumstances that gave rise to its introduction persist and its underlying administrative purposes cannot be achieved in a more appropriate way.


1.2.2.3  Conditions for Lawful Imposition

Three conditions must be cumulatively met for automatic licensing to be WTO-consistent:

	All applications must be approved (Article 2.1 of the ILA).

	The “general provisions” applicable to both automatic and nonautomatic licensing have been observed (Article 1 of the ILA).

	The requirements in Article 2.2(a) of the ILA must be satisfied: WTO members that have recourse to automatic licensing must also ensure that their administration of licensing procedures is such that no restrictive effects result for international trade. It is, of course, anything but a simple exercise to measure similar effects and attribute them to the administration of automatic import licensing procedures. This is why this provision creates a presumption that restrictive effects exist unless a series of obligations embedded therein have been observed. We discuss all this in what follows.



1.2.2.4  Approval Granted in All Cases

By virtue of Article 2.1 of ILA, approval must be granted in all cases for licensing to be automatic. Does this mean that the relevant authorities can impose no conditions at all that should be fulfilled for requests to be approved? It turns out that they can impose conditions but that what matters most is that anyone meeting the conditions will be granted a license. Conditions however, could be quite restrictive, and the question arises whether the agreement imposes a positive or negative list to this effect, e.g., whether it proscribes some or explicitly approves of other conditions. There are two types of conditions that can be imposed: monetary security that must be paid for licensing to occur, and other (nonmonetary) trading conditions. We take them in turn.


Monetary Conditions

To understand this condition, we need to revert to the first ILA signed at the Tokyo round. Article 2.1 of the Tokyo-round ILA read: “Automatic import licensing is defined as import licensing where approval of the application is freely granted.”

The term “freely granted,” though, should not be equated to the absence of monetary burden. Footnote 1 to Article 2.1 of the Tokyo-round ILA read: “Those import licensing procedures requiring a security which have no restrictive effects on imports, are to be considered as falling within the scope of paragraphs 1 and 2 of Article 2 below.”

This footnote became footnote 4 in the current ILA, where it has been reproduced verbatim. One might legitimately, of course, ask: What security has no restrictive effect on imports? The only way that a security will not have restrictive effects would be if traders might find it consistently economically unjustifiable to pay it. Consequently, the amount of security should not act as disincentive and reduce the volume of transactions that would otherwise have taken place.

In 1978, a GATT panel was requested to review the consistency of the licensing scheme practiced by the EU on some farm goods, including tomatoes. In EEC—Minimum Import Prices, the panel qualified as “automatic licensing” a scheme whereby, for the issuance of a certificate to import goods, traders would have to pay a guarantee (“security”). The panel reached this conclusion based on the fact that the scheme was consonant with prevailing practice at the time. In this case, it paid attention to a number of facts: other trading nations had similar schemes in place; the amount of “security” was not exorbitant; and the security paid would be reimbursed after importation had taken place.


Nonmonetary Conditions

Article 2.1 of the ILA defines “automatic licensing” as import licensing where all applications are approved, and where the requirements of Article 2.2(a) of the ILA are met. “Automaticity,” though, should not be equated with “unconditionality.” The ILA accepts as much when, in Article 2.2(a)(i), it states the following:

any person, firm, or institution which fulfils the legal requirements of the importing Member for engaging in import operations involving products subject to automatic licensing is equally eligible to apply for and to obtain import licences.


Goods traded under import licenses could, thus, be subjected to trading conditions. Automaticity, thus, should be understood as an obligation not to add to preestablished conditions. It could be, for example, that only qualified traders could import explosive materials in Home, for reasons of public safety. This provision would suggest that any trader who was qualified to this effect should be in a position to obtain an import license. In the case, thus, of automatic licensing, national administrations retain no discretion regarding who will obtain the license once they have published the relevant statute. Anyone who conforms to the criteria established (which must respect the remaining conditions for legality that we discuss in the following sections of this chapter) should obtain an import license. Conversely, national administrations retain the discretion to decide who will be granted a license in the context of nonautomatic licensing. It is not at all accidental that, throughout the Uruguay round of negotiations, nonautomatic licensing was referred to in various negotiating documents as “discretionary” licensing.

The type of measures that could serve as a basis for conditioning the granting of import licensing have been also discussed during the various negotiations of the ILA, albeit without much success. During the negotiations of the Tokyo-round ILA, participants tried first to dissociate automatic from nonautomatic licensing by defining the former in the following manner:

Automatic import licensing is defined as licensing which is not used to administer import restrictions such as those employed pursuant to the relevant provisions of inter alia Articles XI, XII, XVII, XVIII, XIX, XX, and XXI of the General Agreement and when foreign exchange is granted automatically. The term “automatic licensing” covers technical visa requirements, surveillance systems, exchange formalities related to imports, and other administrative reviews of an equivalent kind effected as a prior condition for entry of imports.16


Had this provision been retained, we would have some clarity as to the scope of automatic licensing, with respect to both what comes under the term and what does not. The indicative list is very useful. WTO panels, alas, routinely avoid to make good use of the historic record, although in this (as in other) occasion they would greatly benefit from the study of the negotiating record of the Tokyo round.

During the Tokyo round of negotiations, the following definition for “nonautomatic licensing” was proposed:

Licensing procedures adopted and practices applied for the issue of licences for administration of quotas and other import restrictions such as those employed pursuant to, inter alia, the relevant provisions of Articles XI, XII, XVII, XVIII, XIX, XX, and [XXI] of the General Agreement.17


Note that the list is quite broad, since Article XX of GATT covers all “general exceptions.” Alas, this definition was not retained either. Some clarification was provided during the Uruguay round with the advent of Article 2.2 of the ILA:

Non-automatic licensing shall not have trade-restrictive or -distortive effects on imports additional to those caused by the imposition of the restriction. Non-automatic licensing procedures shall correspond in scope and duration to the measure they are used to implement, and shall be no more administratively burdensome than absolutely necessary to administer the measure.


So there is a switch in the focus: instead of enumerating the subject matter of measures that could legitimately serve to condition the granting of import licenses, the framers called the attention of trading nations to the need to avoid trade-restrictive effects beyond whatever is necessary to serve the objective sought through nonautomatic licensing.18


1.2.2.5  General Provisions

Article 1 of the ILA includes various disciplines applicable to both types of licensing.


Conformity with GATT

WTO members must, by virtue of Article 1.2 of the ILA, ensure that their licensing regimes respect the relevant rules of GATT. The quintessential elements of GATT concern nondiscrimination and only sporadically impose specific conduct-type obligations (like Article VIII of GATT, which requires that payments for services at the border be limited to the cost of service provided). The remaining part of Article 1 of the ILA imposes additional, more specific obligations.


Neutral Application of Import Licensing Procedures

Article 1.3 of the ILA imposes a general obligation on WTO members to the effect that:

The rules for import licensing procedures shall be neutral in application and administered in a fair and equitable manner.


The Appellate Body (AB), in its report on EC—Bananas III, held that this legal provision should be also understood as imposing on WTO members the obligation to apply the same procedures for import licensing to all other WTO members (§§ 196–198). It saw thus, an MFN requirement in Article 1.3 of the ILA, beyond the requirement for fair and equitable administration. (The term “fair and equitable is discussed in chapter 12, where we discuss transparency.)


Prior Publication

The products for which import licensing procedures are in place, the criteria for eligibility of persons/economic operators interested in procuring an import license, as well as the administrative agency entrusted with the granting of licenses, shall be published a period of time (ideally 21 days) before the effective date when the regime is in place (as per Article 1.4 of the ILA).


Obligation to Simplify Procedures

Article 1.5 of the ILA requests that WTO members guarantee that application and renewal forms are “as simple as possible.” The same obligation is imposed by virtue of Article 1.6 of the ILA with respect to application and renewal procedures. There is no additional guidance in this respect, and no panel so far has been called on to interpret this provision.

Simplifying procedures and increasing transparency of import licensing regimes lay at the heart of the joint US—Hong Kong, China proposal discussed earlier in this chapter. To a large extent, it was an exercise in second best. Since the US could not totally push its line through (namely, to reduce recourse to licensing procedures to the bare minimum), it had to content itself with a half-victory on this score. To compensate for its losses, it pushed for extra transparency and simplification of procedures. Transparency and simplification reduce the restrictive effect of import licensing schemes, of course.


Thou Shall Not Reject Lightheartedly (Ex Ante)

Article 1.7 of the ILA makes it clear that applications will not be rejected for minor documentation errors that do not alter the basic data, and no disproportionate penalties will be imposed for omissions or mistakes in the documentation submitted.


Thou Shall Not Reject Lightheartedly (Ex Post)

In a similar vein, minor variations in value, quantity, or weight from the amount designated in the license (due, for instance, to differences occurring during shipment) will not provide grounds for refusing a license (Article 1.8 of the ILA). The agreement, thus, wants to ensure that authorities entrusted with the competence to decide on the granting of licenses will not unduly burden international trade by refusing a license for errors that do not materially affect the request. It stops short of requesting authorities to justify rejections, though.


Treatment of Confidential Information

The treatment of confidential information is regulated in Article 1.11 of the ILA:

The provisions of this Agreement shall not require any Member to disclose confidential information which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular enterprises, public or private.



Conditions for Availability of Foreign Exchange

To avoid disadvantaging trade (as opposed to a situation where no license is required), the agreement requests from WTO members that the availability of foreign exchange be guaranteed under the prevailing conditions when no import license is required (Article 1.9 of the ILA).


1.2.2.6  Presumption of Existence of Restrictive Effects

The “presumption of existence of restrictive effects” provision raises a presumption that even automatic import licensing can have restrictive effects, unless the following three conditions mentioned in Article 2.2(a) of the ILA have been met, at a minimum:

	Any person, firm, or institution that fulfills the legal requirements of the importing member for engaging in import operations involving products subject to automatic licensing is equally eligible to apply for and to obtain import licenses.

	Applications for licenses may be submitted on any working day prior to the customs clearance of the goods.

	Applications for licenses when submitted in appropriate and complete form are approved immediately on receipt, to the extent administratively feasible, but within a maximum of ten working days.


The agreement is not explicit in this respect, but it should be the case that the three conditions must be cumulatively met. Indeed, what is the use of fulfilling the first two conditions if licenses are granted five years after the date of the request?19

The three grounds mentioned here (from Article 2.2(a) of the ILA) are of an indicative character. So what other activities could be deemed to have restrictive effects (and consequently, WTO members must avoid having recourse to them)? The Agreement implicitly suggests that there is nothing wrong with imposing conditions regarding the marketing of specific goods, which would apply irrespective of whether these goods are subjected to an import licensing regime or not. Similar conditions have of course restrictive effects since arguably the volume of imports would have been bigger if they had not been in place. What the Agreement cautions against is restrictive effects resulting from the use of import licensing, e.g., additional to whatever marketing conditions, unrelated to the licensing regime, existed before.

Think of the following illustration. Governments imposing QRs might have the incentive to auction off import licenses to interested importers. Indeed, this would be the case any time there is substantial discrepancy between the world and the home price. In this case, the price for acquiring an import license (auction price) will depend on the difference between the price of the domestic good and that of the imported good.20 Should auctioning of import licenses be equated to restrictive effect (and, thus, outright banned) whenever recourse to automatic licensing is being made? An affirmative response seems appropriate in light of the definition of automatic licensing in Article 2.1 of the ILA. In the case of auctioning, there is no approval of applications in all cases, since only the winner of the auction will be allowed to import. If at all, auctioning could come under nonautomatic licensing, as discussed next.


1.2.3  Nonautomatic Licensing


1.2.3.1  Definition

Nonautomatic import licensing is defined in Article 3.1 of the ILA by default and encompasses all forms of licensing that do not qualify as “automatic”: “Non-automatic import licensing procedures are defined as import licensing not falling within the definition contained in paragraph 1 of Article 2.”

Recall also from the discussion earlier in this chapter that nonautomatic licensing is linked to a measure with restrictive effect, which, for all practical purposes, it is serving. Article 3.2 of the ILA reads that nonautomatic import licensing “... shall not have trade-restrictive or -distortive effects on imports additional to those caused by the imposition of the restriction.”

Since lawful automatic licensing presupposes that all requests will be accepted, nonautomatic licensing should encompass cases where some requests will not be granted. In other words, discretion should not, in and of itself, be punishable in the case of nonautomatic licensing. Exercise of discretion should be punished only if it amounts to a restriction in addition to that resulting from the presence of the restrictive measure that it serves.

The ILA does not contain, as we saw before, even an indicative list of measures that can come under nonautomatic licensing. This is regrettable. Practice sheds some light, but only some. A few disputes have arisen that concern import licensing regimes, the majority of which did not lead to the issuance of a panel report. The problems associated with the coverage of nonautomatic licensing are thus expounded by the absence of an indicative list of nonautomatic licensing, but also by the absence of an indicative list of objectives that can be pursued through nonautomatic licensing, and the very reduced number of notifications of import licensing regimes, most likely because through similar notifications WTO members would be supplying self-incriminating information.21

The negotiating record could thus be of help here. Recall that we referred above to the un-adopted proposal tabled during the Tokyo round to introduce an indicative list of instances of automatic licensing. Recall further that items such as technical visa requirements, surveillance systems, exchange formalities related to imports, and other administrative reviews of an equivalent kind had been included in that list. In contrast, practices notified as nonautomatic licensing that we discuss further on, include items such as protection of national security, environment, and public health. The inference is that whereas automatic licensing is concerned with essentially statistical information regarding international trade, nonautomatic licensing is primarily concerned with the protection of social preferences.


1.2.3.2  The Rationale for Nonautomatic Licensing

The rationale for imposing a license is not prejudged in the ILA. Practice, to which we will return later in this chapter, reveals that WTO members have notified few import licensing schemes for a variety of reasons, ranging from national security to protection of public health. In fact, Article 1.10 of the ILA explicitly acknowledges the applicability of Article XXI of GATT, thus indirectly accepting that import licensing could serve objectives relating to national security.

Thus pursuance of social preferences through import licensing is a possibility. It could also be that a government might simply want to pocket a percentage of the price differential between the world and the domestic price. Recall the discussion to this effect earlier in the chapter. We assume once again that Home’s price of widgets is substantively higher than the world price, and Home does not protect its widgets producers either. We also assume that trading of widgets is reserved to widgets experts. Home’s importers make, thus, substantial profit importing and reselling widgets. Home wants to pocket some of this money, and to this effect, it introduces an import licensing regime.

Is there a guarantee that auctioning of import licenses will always be immune to restrictive effects? The price (assuming that the government does not intervene at all in setting it) could not be per se assimilated to a restrictive effect, since private entities will decide its level. It could, of course, be the case that the winner of the auction might be prepared to pay in order to exclude imported goods from the market. Some importers might, for strategic reasons, purchase licenses and contribute toward eliminating imports from their domestic market in case, for example, they are the makers of a substitutable product to the imported item. Since a restriction is in place, it might make good business sense to engage in similar action, depending, of course, on the circumstances (i.e., volume of quota, duration of quota, price of imported goods). Is there any insurance policy against similar behavior? Indirectly, yes.

Under Article 3.5 of the ILA, past performance must be taken into account. In this context, members must take into account cases where the winner of an auction has not utilized the quota in full and has not provided an adequate explanation as to why this happened. There is no obligation to exclude similar importers from future auctions, but there is an obligation to demonstrate that authorities are well aware of similar behavior and have addressed it.

In what follows, we have included some typical illustrations of notifications of import licensing regimes.


Human/Animal Life/Health

The Republic of Korea (which will be referred from here on as just “Korea”) notified the WTO of an import licensing scheme for specific goods to this effect.22


Protection against Importation of Pests and Diseases

The US had notified the WTO of measures to protect against the importation of pests and diseases.23 Similar measures often work in conjunction with the procurement of certificates by international organizations mandated to act in these ways.24


Environmental Protection

Cuba had put in place a regime for importation of substances that have the potential to deplete the ozone layer.25


National Security

Several WTO members have notified the organization of import licensing schemes relating to the importation of military goods.26


Humanitarian Purposes

New Zealand notified an import licensing scheme for antipersonnel mines. Antipersonnel mines are only allowed to be imported by the Anti-Personnel Mines Prohibition Act 1998 for the purposes of training in mine detection, deactivation, clearance, etc.27


1.2.3.3  Conditions for Lawful Imposition

WTO members must respect two sets of obligations:

	Obligations common to both automatic and nonautomatic licensing (Article 1 of the ILA)

	Obligations specific to nonautomatic licensing (Article 3 of the ILA)


We have already discussed the first set of obligations supra, so now we turn to a discussion of the latter set.


1.2.3.4  Disciplines Specific to Nonautomatic Licensing

Article 3.2 of the ILA requests that WTO members ensure that no trade-restrictive effect in addition to the restriction in place will result from the adoption of the import licensing scheme. The key for understanding this discipline is that the regime will not entail restrictive effects in addition to whatever is necessary to serve the sought objective, e.g., national security or plant health, or whatever the objective might be. The terms “trade-restrictive or -distortive effects on imports” circumscribe the ambit of the obligation imposed. The second sentence of the same provision reads:

Non-automatic licensing procedures shall correspond in scope and duration to the measure they are used to implement, and shall be no more administratively burdensome than absolutely necessary to administer the measure.


This discipline requires from WTO members to adopt the least restrictive import licensing regime in order to serve the sought objective. The term “absolutely” appearing before the term “necessary” underlines the legislative will to minimize, if not eliminate altogether, all restrictive effects resulting from the operation of the import licensing regime. Interpreting this provision, the AB, in its report on EC–Poultry, held that WTO members must ensure that, when applying import licensing schemes, distortive effects will be caused neither for the trade covered by the scheme nor for the trade not covered by the scheme. The onus is, however, on the complainant to show that distortive effects have resulted from the introduction of a licensing scheme. In EC–Poultry, the AB held that the complainant must demonstrate a causal relationship between the existence of the licensing procedure and the claimed distortion (§ 67):

These arguments, however, do not address the problem of establishing a causal relationship between imposition of the EC licensing procedure and the claimed trade distortion. Even if conceded arguendo, these arguments do not provide proof of the essential element of causation. (italics in the original)


Additional obligations regarding nonautomatic import licensing—in fact, a number of them—have been reflected in Article 3.5 of the ILA:

	The period of application should not be excessively long.

	The period of validity of the license should not be unreasonably limited.

	WTO members should not discourage full utilization of quotas.

	The desirability for issuing licenses for products in economic quantities must be taken into account by the WTO member issuing an import license.

	When allocating import licenses, the previous import performance of the petitioner must be taken into account.

	If a quota is administered through a license that is not specific to country of origin, importers shall be free to choose the source of imports.

	In the case of variations between the amount designated in the license and the amount actually imported (which can occur, as Article 1.4 of the ILA itself acknowledges), Article 3.5(l) of the ILA calls for compensatory adjustments to ensure that trade flows continue unimpeded.


In Turkey–Rice, the panel had to entertain a claim by the US that Turkey was running afoul of its obligations under Article 3.5 of the ILA by restricting access to traders who had previously purchased a larger quantity of domestic rice with respect to in-quota rice.28 This was, in the view of the complainant, an impermissible distortive effect. The panel, for reasons of judicial economy, did not formally rule on this issue, yet the overall context and discussion in the panel report lend strong support to the view that similar practices should be considered inconsistent with the obligations assumed under the ILA (§§ 7.294ff).


1.2.4  Administration of Tariff Quotas

The “Bali package” included an Understanding on Tariff Rate Quota Administration Provisions of Agricultural Products as Defined in Article 2 of the Agreement on Agriculture.29 This document makes it clear that the administration of tariff quotas for farm goods shall be deemed to be an instance of import licensing, and, consequently, must respect the ILA (§ 3).

Licensing regimes have often been in place when tariff quotas have been legally imposed, and similar measures have also led to disputes between WTO members. The AB report on EC–Bananas III accepted the legality of imposing a licensing scheme when a tariff quota is in place (§§ 193–195). Problems can of course arise since import licensing regimes might affect the marketing of the in quota imports, that is, the volume of imports that benefits from the lower rate. We referred previously to the discipline imposed through Article 3.5(j) of the ILA: this provision aims to ensure that licensees manipulate the market by excluding from it low tariff in quota regime, while promoting their own competing products. The Understanding adds to this discipline.

The negotiators of the Understanding benefited from the hindsight and experience that they gained from practice in import licensing. They thus were in a good position to address many of the shortcomings that had been observed in practice in the area of import licensing. A series of new disciplines were introduced aiming to minimize the risk of additional restrictive effects resulting from the operation of the import licensing regime. For example, the WTO must be notified of “fill rates”—e.g., the quantity (i.e., percentage) of tariff quota that has been absorbed (§ 6).30 In an effort to comply with Article 3.2 of the ILA, unfilled quotas will not be subjected to administrative procedures that are more burdensome than what is required (§ 7).

In other words, procedures to fill a quota should not become an obstacle in and of themselves and contribute to quotas being underfilled. If quotas are not filled by private operators, and there are reasons to believe that this would not be the case had a normal commercial operator been the beneficiary of the in-quota rate, then the allocating WTO member shall take into account this element when allocating new quotas as per Article 3.5(j) of the ILA (§ 8). WTO members should take action when quotas are underfilled for no reasonable commercial reason.

To this effect, they should ask operators who are in charge whether they would be prepared to make unused quotas available to other potential users (§ 9). WTO members should further provide for a “reallocation mechanism” (§ 12): they may raise a specific concern before the Committee on Agriculture when fill rates have not been notified or are below 65 percent (this is the “underfill mechanism” reflected in Annex A, § 1). Once the underfill mechanism has been initiated, if the fill rate remains below 65 percent for two consecutive years, a WTO member may request that the importer modify the administration of the quota. The importer might do that, or it might take any other action it deems appropriate.

If, as a result, a solution is found or the fill rates rise above 65 percent, then the issue will be “resolved”; otherwise, requests for modification might (and can) persist (Annex A, § 2).31 If, in this context, from the third year onward, fill rates do not increase beyond 65 percent (and not by 8 percent if the fill rate is 40 percent, or 12 percent if the fill rate is more than 40 but less than 65 percent), then the importing member should either adopt a “first come, first served” approach, or an automatic, unconditional license-on-demand system within the tariff quota (Annex A, §§ 3–4).


1.2.5  Transparency


1.2.5.1  Notification Requirements

WTO members must observe three different notification requirements in order to comply with their obligations under the ILA. The Committee on Import Licensing has adopted procedures for notification.32

First, as we already have discussed, Article 1.4(a) of the ILA imposes a general obligation of transparency on all WTO members. They are under a duty to publish and notify the WTO of all laws, regulations, and other measures, that regulate import licensing as well as initiations of licensing procedures. The conditions for obtaining a license must be public, and the WTO must be notified of them. Publication must take place twenty-one days before the effective date of import licensing requirement in a given case, but never after the effective date of the requirement. This obligation must be read together with Article 8.2(b) of the ILA, which reads:

Each Member shall inform the Committee of any changes in its laws and regulations relevant to this Agreement and in the administration of such laws and regulations.


Second, under Article 5 of the ILA, the member must indicate the list of products, the contact points for information on eligibility, the authority deciding on applications. To cement this transparency obligation, Article 5.5 of the ILA allows the possibility of cross-notifications of licensing procedures.

Finally, by virtue of Article 7.3 of the ILA, WTO members are also obliged to annually complete and transmit the Questionnaire on Import Licensing Procedures by 30 September each year.33 Also, following the submission of the questionnaire, they might be requested to provide additional, detailed information about both their legislation and practice regarding import licensing.


1.2.5.2  The Record

The record of notifications is not good by any reasonable standard.34 This might be explained by the fact that there are various overlapping disciplines regarding notifications, which increase transaction costs. Moreover, the agreement does not establish a so-called one-stop shop that will be notified of all issues relating to import licenses.35 Most importantly, WTO members might on occasion be lacking the incentive to notify, because they might fear that they are providing self-incriminating information.

The few disputes that have arisen so far can be explained by detection costs associated with discovering licensing regimes. Since licensing regimes often do not concern an important volume of trade (e.g., few products would come under nonautomatic licensing to promote national security anyway), and since many other WTO members often mimic licensing practices by others, the incentive to bring forward a dispute is often missing.

Still, there is an undeniable problem regarding the volume of notifications, and the best evidence to this effect is that since 2009, the committee has focused on members’ compliance with the transparency obligations in the agreement. As noted in the 2011 report of the committee (G/L/968), improvements have been seen at the level of compliance with the mandatory notification obligations, particularly under Articles 1.4(a), 8.2(b), and 7.3 of the ILA.

Recently, the WTO Secretariat proposed a simplified format that could be used for notification purposes.36 Information regarding the publication of the import licensing scheme, a translation into one of the three WTO official languages (English, French, or Spanish), if necessary, as well as the domestic institution in charge is provided. WTO members are encouraged to use the new format on a voluntary basis.37


1.2.6  Export Licensing

The ILA deals with import licensing, not with export licensing. In fact, there is no agreement on export licensing since WTO members have refused to enter similar negotiations.

There is indeed an argument that can be made in favor of establishing export licensing regimes. Improving terms of trade, protection of processing industries, raising revenue, domestic price stabilization, and conservation of exhaustible natural resources were the reasons previously mentioned for restricting exports. Sovereignty concerns linked to, for example, national minerals might provide WTO members with an incentive to place restrictions on the export side. In the same spirit, a country with monopoly power in the global market with respect to its rare minerals might seek to place restrictions on exports in order to facilitate price discrimination across different foreign buyers. Export licensing can thus undermine a liberal world trade order.

There is some embedded discipline on export licensing, although it was far from being comprehensive. Because of most favored nation (MFN), a WTO member cannot price discriminate by issuing discretionary and discriminatory export licenses, and hence some of the incentive to impose restrictions (such as export licenses) on the export side evaporates. On the other hand, however, WTO members can always provide their domestic market (and domestic producers) with an advantage through export licenses: the size of the advantage to its domestic producers will depend on how liberal investment is in this market.

One of the first discussions on export licensing was recorded in 1949. Czechoslovakia complained about the system of export licensing that the US was practicing. The US responded by arguing, inter alia, that the regime it had put in place was necessary to protect its national security. By 1949, Czechoslovakia had become communist, and the US had tightened security controls imposed on imports from and exports to similar countries. Czechoslovakia pushed its claim forward, and requested the establishment of a panel to review the legitimacy of its complaint. In US–Export Restrictions (Czechoslovakia), the panel rejected the claim by Czechoslovakia. Czechoslovakia had argued that US export licenses were discriminatory. The panel decided that no discrimination resulted from the application of the export license and consequently exonerated the imposing trading nation from any responsibility.38 The first attempt, thus, led nowhere.

During the Tokyo round, there was an attempt to negotiate on export restrictions. Winham (1986, pp. 277ff) reflects the consensus view at the time when stating that similar measures were occasionally adopted in order to confer an advantage to domestic industries. Negotiations would be a means to distinguish wheat from chaff so to speak. They led yet again nowhere. It is clear from the record that a negotiation on export restrictions was not a priority.39 This was the case essentially because trading nations were, in principle, unwilling to commit on this score, fearing the repercussions of a similar commitment on their sovereignty over natural resources. The Tokyo round coincides in time with the ideas expressed by scholars promoting the so-called New International Economic Order, a central pillar of which was the permanent sovereignty over natural resources. Many developing countries had espoused these views and, under the circumstances, consensus was impossible. A Tokyo round Code between the few like-minded countries (the OECD members) would have been hardly useful, since (most of the) export licenses in the trade between OECD countries.40

The Tokyo round though had still something to show on this front, albeit not a Code. Following a proposal in 1976 by George A. Maciel, then the Brazilian Ambassador, a negotiating group called the “Framework Group” was established. This group was, inter alia, requested to negotiate an agreement on export licensing. The end product of the negotiation was the issuance of an Understanding Regarding Export Restrictions and Charges, which dealt head on with this issue41 but which essentially called for treating export restrictions as a priority issue for the negotiators in the post-Tokyo era.42

The discussion continued for some time immediately after the conclusion of the Tokyo round, and the Consultative Group of Eighteen (CG18) was asked to advise the GATT Council on the forum and modalities of the negotiation. This body issued a document explaining the impact of export restrictions on international trade, and added an annex reflecting illustrative examples.43 This provided the impetus for further work in this area. During the preparations leading to the Ministerial Conference of the GATT CONTRACTING PARTIES in 1982, one delegation suggested the inclusion in the agenda of export restrictions, with a view to pointing to the trade-distorting effects of similar practices. The absence of wide support, though, led to this issue not being included in the Ministerial Declaration.44

Trading nations spent some time negotiating this issue in the context of the Uruguay round as well. The GATT Secretariat issued a very elaborate document45 in which it discussed the rationale for imposing export restrictions, as well as a few illustrative examples. Nothing much happened during the Uruguay round negotiations following the issuance of the Secretariat document, and the Uruguay round did not include an agreement on export licenses. Only a few of the negotiators favored introducing disciplines on export licensing. They were a minority, and there was no push for plurilateral agreements as we saw in chapter 1 of volume 1. The Uruguay round epitomizes the switch from clubs-driven trade integration to the single undertaking approach. Eventually, those willing to negotiate export licensing they had to give in to the majority that did not.46

In the absence of an agreement to deal specifically with export licenses, the question arises of how export licenses should be treated in WTO law. We stated supra that by virtue of the MFN clause export licenses cannot be discriminatory. The Panel on China—Raw Materials added that export licenses must be assessed in the context of Article XI of GATT. They do not necessarily violate this provision unless they have restrictive effects of their own, that is, additional to the objective they want to achieve. For example, an authority that requests from potential exporters a document attesting that they retain the right to export is not violating Article XI of GATT (§§ 7.881, 7.917–918). An authority that retains discretion to request a number of unidentified documents as a precondition for issuing a license is acting inconsistently with this provision (§§ 7.957–958).47 Since export licenses come under the ambit of Articles I and XI GATT, one can safely assume that, in case the WTO member issuing is found to violate any one of these provisions, it can seek to justify its measures through recourse to Articles XX or XXI of the GATT, as the case may be.


1.2.7  Special and Differential Treatment

There is no special and differential section in this agreement other than Article 3.5(j), which states that:

Consideration shall also be given to ensuring a reasonable distribution of licenses to new importers, taking into account the desirability of issuing licenses for products in economic quantities. In this regard, special consideration should be given to those importers importing products originating in developing country Members and, in particular, the least developed country Members.48


What exactly “special consideration” amounts to is hard to tell in absence of panel practice on this score. It seems though, that this is a procedural requirement and WTO members will be satisfying it if they can prove that they did consider the issue even though they decided to act otherwise.


1.2.8  Reservations

Reservations to the ILA are possible, assuming that the other WTO members have provided their consent to this effect (Article 8 of the ILA). This is a remarkable provision, which cannot be found in other WTO agreements. It allows, in principle, for a two-tier regime. So far, though, no WTO member has availed itself of this possibility.


1.2.9  Exceptions

Article 1.10 of the ILA explicitly provides for the relevance of the national security exception included in Article XXI of GATT. Chapter 9, volume 1, discussed the relevance of Article XX of GATT, where we concluded that indeed violations of the ILA can be justified through satisfaction of the criteria embedded in this provision.


1.2.10  Institutions

A Committee on Import Licensing was established by virtue of Article 4 of the ILA. This committee is the depository of all laws regarding import licensing.

A soft conciliation procedure is established before the committee, where members can bring forward their complaints.49 If submitted complaints do not get resolved at this stage, then the complaining party can always submit its concerns to a WTO panel.


1.2.11  Relationship with Article XI of GATT

In Argentina—Import Measures, complainants argued that DJAI (the acronym stands for the Spanish translation of “Advance Sworn Import Declaration”) was in violation of the obligations of Argentina under the ILA. DJAI was a document that all importers had to fill for importation to take place (§ 6.364):

Importers are required to submit a DJAI providing the stipulated information prior to the issuance of an order form, purchase order, or similar document issued to purchase items from abroad that are destined for consumption in Argentina. The filing of a DJAI by the importer initiates the DJAI procedure.


The procedure would require importers to fill out documents with standardized information, and, once this had been done, importers would have 180 days to import the authorized goods (§ 6.372). This looks very much like an import licensing scheme, as discussed previously.

Complainants had argued that this scheme violated both GATT (specifically, Article XI) and the ILA. The panel adopted an order of analysis of claims whereby it first reviewed the claims under GATT, rather than the ILA, the more specialized agreement to deal with this issue. It did not even pronounce on whether the DJAI came under the purview of ILA. It held that, regardless of this issue, nothing stopped it from examining first the consistency of the Argentine regime with Article XI of GATT. Having established the inconsistency of DJAI with GATT, it held that it was unnecessary to also pronounce on its alleged inconsistency with the ILA (§ 6.448).

This is the wrong approach. Standing case law in every other Annex 1A Agreement that we examine in this volume suggests that panels always start from the agreement dealing more specifically with the matter before it. In the case of DJAI, this is the ILA, and not Article XI of GATT. Alas, the panel report was not appealed, and the AB was deprived of the opportunity to confirm here its case law regarding the relationship of Annex 1A Agreements and the GATT.


1.3  CVA


1.3.1  The Legal Discipline and Its Rationale

Customs valuation has been regulated since the inception of GATT in Article VII. Article VII of GATT however, did not provide for detailed regulation of customs valuation, and it was not long before practice in the area of customs valuation surprised trading nations, and it was felt that a separate, more detailed agreement was necessary. The CVA, the first detailed regulation of customs valuation, was successfully concluded during the Tokyo round. The CVA was a Code, to which only a few GATT contracting parties adhered. The Uruguay Customs Valuation Agreement, which is currently in force, is the successor to the CVA, Tokyo-round Code.

Paradoxically, there is nothing like a statutory definition of “customs valuation.” The only available so-called official definition comes from case law (Colombia—Ports of Entry), where the panel defined the term in a rather open-ended way (§ 7.83):

Essentially, customs valuation involves the process of determining the monetary worth or price of imported goods for the purpose of levying customs duties.


The rationale for the CVA is expressed in both the preamble, as well as in various provisions that underline the aim to ensure that the customs value of goods entering a market will be properly assessed; e.g., that duties will be imposed on the “true” value of goods, not on an overvalued or undervalued commodity. As we will see later, the incentives to over- or undervalue are frequently present, and the













1.3.2  Transaction Value (Actual Price)


1.3.2.1  The Primacy of Transaction Value







1.3.2.2  Arm’s Length














1.3.2.3  Verifying the Truth and Accuracy of Information Received


	When a declaration has been presented and where the customs administration has reason to doubt the truth or accuracy of the particulars or of documents produced in support of this declaration, the customs administration may ask the importer to provide further explanation, including documents or other evidence, that the declared value represents the total amount actually paid or payable for the imported goods, adjusted in accordance with the provisions of Article 8. If, after receiving further information, or in the absence of a response, the customs administration still has reasonable doubts about the truth or accuracy of the declared value, it may, bearing in mind the provisions of Article 11, be deemed that the customs value of the imported goods cannot be determined under the provisions of Article 1. Before taking a final decision, the customs administration shall communicate to the importer, in writing if requested, its grounds for doubting the truth or accuracy of the particulars or documents produced and the importer shall be given a reasonable opportunity to respond. When a final decision is made, the customs administration shall communicate to the importer in writing its decision and the grounds therefor.

	It is entirely appropriate in applying the Agreement for one Member to assist another Member on mutually agreed terms.












1.3.3  Deviating from the Transaction Value


1.3.3.1  Hierarchy among the Statutory Methods


	“Transaction value of identical goods” (Article 2 of CVA)

	“Transaction value of similar goods” (Article 3 of CVA)

	“Deductive method” (Article 5 of CVA)

	“Computed method” (Article 6 of CVA)

	“Fallback method” (Article 7 of CVA)











1.3.3.2  Fallback Method: Limited Discretion



Minimum Customs Value





Arbitrary or Fictitious Value



Price of Goods in the Exporting Market



Price of Goods in Third Markets



Cost of Production Calculated without Recourse to the Computed Value



Allowing the Use of the Higher of Two Alternative Values



The Selling Price of Goods in the Importing Market








1.3.3.3  Right of Appeal



1.3.4  Treatment of Confidential Information





1.3.5  Cooperation across WTO Members




1.3.6  Special and Differential Treatment





1.3.7  Exceptions



1.3.8  Reservations



1.3.9  Institutions




1.4  The Agreement on Preshipment Inspection (PSI)


1.4.1  The Legal Discipline and Its Rationale












1.4.2  Déjà Vu All Over Again?





1.4.2.1  Is PSI an NTB?





	Requested too many documents

	Took a long time to file Clean Reports of Findings (if they ever did)

	Had adopted very costly procedures, which reduced the volume of export transactions from the US toward the countries using similar services

	Were handling large amounts of business confidential information (BCI)

	Were insisting in requesting US exporters to practice “one price,” even when market conditions justified more than one price





1.4.2.2  It Is Basically Companies We Are After







1.4.3  The Ambit of the Agreement






1.4.3.1  What Is a PSI Entity?



1.4.3.2  What Do PSI Entities Do?





	They will ensure that the goods conform with the terms of the sales contract (the “qualitative” element).

	They will verify the invoice price (the “quantitative” element).






1.4.4  Obligations Imposed on User Members



1.4.4.1  The Site of Inspection




1.4.4.2  Nondiscrimination



1.4.4.3  Contractual and International Standards




1.4.4.4  Transparency



1.4.4.5  BCI



1.4.4.6  Conflict of Interest



1.4.4.7  Timely Inspection



1.4.4.8  Price Verification



1.4.5  Obligations Imposed on Exporter Members



1.4.6  Resolution of Disputes


	An appeals procedure

	Review by an Independent Entity, if necessary



1.4.6.1  Appeals Procedures



1.4.6.2  The Independent Entity











	Country	Mandated Members of IFIA PSI Committee	Basis of Member Choice


	Angola
	BIVAC, Cotecna, SGS
	Importer


	Bangladesh
	BIVAC, Intertek, SGS, OMIC
	Geographical


	Central African Rep.
	BIVAC
	—


	Chad
	BIVAC
	—


	Dem. Rep. of Congo
	BIVAC
	—


	Irana
	BIVAC, Cotecna, OMIC, SGS
	Importer


	Mauritania
	SGS
	—


	Uzbekistanb
	BIVAC, CUI, Intertek, OMIC, SGS
	Importer/exporter







	Country	Mandated Members of IFIA PSI Committee	Basis of Member Choice


	Burkina Fasoa,b
	Cotecna
	—


	Burundia
	SGS
	—


	Cameroona,b)
	SGS
	—


	Chada
	Cotecna
	—


	Congoa,b
	Cotecna
	—


	Côte d’Ivoirea,b
	BIVAC
	—


	Equatorial Guinea
	Cotecna
	—


	Ghanab
	BIVAC, Cotecna
	Air & land/sea-freight


	Guinea (Conakry)a,b
	BIVAC


	Haitia
	SGS
	—


	Liberiaa,b
	BIVAC
	


	Mali a,b
	BIVAC
	


	Mozambique a,b
	Intertek
	—


	Nigera
	Cotecna
	—


	Nigeriab
	Cotecna, SGS
	Port of Arrival


	Senegal a,b
	Cotecna
	—


	Togob
	Cotecna
	—






1.4.7  Special and Differential Treatment




1.4.8  Exceptions



1.4.9  Institutions









1.4.10  PSI Inspection and Trade Facilitation









1.5  Trade Facilitation


1.5.1  The Legal Discipline and Its Rationale













1.5.2  The Negotiating Process












1.5.3  The Evolution of Definition










	Those covering goods in transit (Article V of GATT)114

	Those related to customs formalities and impositions at the border other than other duties and charges (ODCs) and ordinary customs duties (OCDs), as per Article VIII of GATT

	Measures of general application regulating trade that must observe the transparency obligation of Article X of GATT anyway115









1.5.4  For the Benefit of ...






1.5.5  Cutting Red Tape in Customs




1.5.5.1  Transparency


Publication





Notification



Comparison with GATT



1.5.5.2  Substantive Improvements in Customs Administration121


Reducing the Number of Necessary Documents




Single Window



Inspections





Customs Fees and Charges


	The rationale for charges must be published (Article 6.2 of the ATF).

	Penalties commensurate with the degree and severity of breach of provisions regarding charges covered by this provision are envisaged (Article 6.3 of the ATF). There is the possibility, though, for “plea bargaining” provided in the agreement (Article 6.3.6 of the ATF).



Temporary Admission



Inward/Outward Processing



Goods in Transit




No Obligation to Perform PSI




1.5.5.3  Procedural Improvements in Customs Administration


Advance Rulings



	the good’s tariff classification, and

	the origin of the good.












Release and Clearance of Goods


	Prearrival processing: This concept is introduced in Article 7.1 of the ATF. Traders can, when appropriate, submit information in electronic form regarding the upcoming importation before it happens, so as to expedite the release of goods.

	Separation of release from payment of duties: Release of goods from customs can occur even if the final assessment of duties has not been completed (Article 7.3 of the ATF). A surety (guarantee) can be requested for separation to occur, the level of which, however, cannot exceed whatever is necessary for payment of customs duties and other charges (Article 7.3.3 of the ATF).

	Electronic payment: Electronic payment is encouraged, but there is no obligation to accept this form of payment (Article 7.2 of the ATF).

	Risk management:133 WTO members, when dealing with imports presenting a risk (to human/animal health/safety), must concentrate their endeavors on “high-risk” consignments and avoid delaying unnecessarily “low-risk” consignments (Article 7.4 of the ATF).

	Postclearance audit: Postclearance audits of consignments are possible if two conditions are met: appropriate selectivity criteria are in place and transparency has been served (Article 7.5 of the ATF).

	Expedited shipments: WTO members must adopt (or maintain) procedures for expedited shipments through air cargo facilities (Article 10.8 of the ATF).

	Perishable goods: Finally, WTO members must ensure that they have adopted adequate procedures in order to ensure expedited release of perishable goods (Article 10.9 of the ATF).

	Authorized operators: To facilitate clearance, WTO members shall provide additional measures to “authorized operators” who meet specific criteria (Article 7.7 of the ATF).





Customs Brokers



Customs Cooperation and Border Agency Cooperation







Administrative Decisions and Appeals Procedures






1.5.6  Special and Differential Treatment




1.5.6.1  Categories of Commitments








1.5.6.2  Implementation: Sine Die (Until the Greek Kalends)?























1.5.6.3  Early Warning




1.5.7  Institutions




1.5.8  Entry into Force





1.5.9  Where Does the Red Tape End?












1.6  Concluding Remarks













Notes

1. Economists refer to “trade costs” to capture all costs except for marginal cost of production associated with getting goods from a producer to a consumer. They include costs of transport, information, customs clearance, legal and regulatory matters, and enforcement, as well as local distribution costs. See Anderson and van Wincoop (2004) for a survey of the literature. Samuelson (1954) provided a theoretical model to discuss these costs, the “iceberg model” (originally designed only for transportation costs), to show how inefficient trade procedures increase the price level from that charged by the producer to that paid by consumers. The term iceberg’ model captures his insight to show the losses like the iceberg mass that melts away as icebergs move in the ocean.
2. GATT Document L/6064 of 31 October 1986.
3. GATT Document LIC/11 of 2 March 1987.
4. Note that the agreement is about import and not export licenses, which are not covered by the ILA. We discuss the legal benchmark to evaluate the consistency of export licenses with the GATT/WTO later in this chapter.
5. GATT Document MTN.GNG/NG8/W/16 of 16 November 1987.
6. GATT Document MTN.GNG/NG8/W/16 of 16 November 1987. The preamble to the Uruguay-round ILA reproduces the spirit of this point.
7. GATT Document MTN.GNG/NG8/W/53 of 27 September 1989. Markel (1993, pp. 1105–1115) hailed this proposal as the lynchpin in the negotiations.
8. GATT Document MTN.GNG/NG8/W/27 of 4 March 1988.
9. GATT Document MTN.GNG/NG8/W/20 of 7 December 1987.
10. GATT Document MTN.GNG/NG8/17 of 16 November 1987.
11. The interpreter would also have to give precedence to the ILA over GATT in order to examine the challenged scheme under the ILA, of course. Since, nevertheless, this is what happens when claims are presented under, say, the TBT, the SPS, or any other Annex 1A agreement and GATT, and these claims are routinely examined under the Annex 1A Agreement first, it is only reasonable to expect that a similar solution would apply when claims under both the ILA and GATT are submitted.
12. In practice, import licenses are imposed for a variety of reasons, and usually when a QR is in place. Licenses are imposed for rent-seeking reasons, for political-economy reasons, or even because of a belief in a particular economic model: Douglas (1987, pp. 164ff), in his formidable book, described how the belief that balance-of-payments (BoP) problems were the main constraint for economic growth led successive New Zealand governments to impose dozens of license schemes and eventually to become known as “Fortress New Zealand.”
13. See, for example, the US reaction in GATT Document MTN.GNG/NG8/29 of 6 May 1988.
14. GATT Document MTN.GNG/NG8/83/Add.1 of 23 July 1990. This document reflected the view expressed here and provided the basis for Article 2.1 of ILA as we now know it.
15. For an example of this, see the notification by Malaysia in WTO Document G/LIC/N/3/MYS/5 of 26 January 2010.
16. This text had been prepared by the negotiating Working Group 4 of the Committee on Trade in Industrial Products (CTIP), GATT Document MTN/NTM/W/73 of 17 November 1986.
17. GATT Document MTN/NTM/W/213 of 21 December 1978, at p. 6.
18. We do not pretend that these two criteria, in and of themselves, solve all issues related to the distinction between automatic and nonautomatic licensing. Indeed, trading nations are often puzzled and find it hard to decide what is what, as New Zealand’s legitimate worries show (GATT Document LIC/W/35 of 31 March 1987). Ultimately, adjudicating bodies will have to exercise some discretion here. When doing so, they should always, as a threshold issue, decide first whether they are in the presence of import licensing. Then, the two criteria and some of the preparatory work mentioned, whenever relevant, could be of assistance in deciding whether one or the other form of licensing is present.
19. There was some litigation on licensing issues even before the Tokyo-round agreement was enacted. In 1978, for example, a GATT panel was requested to review the consistency of the licensing scheme practiced by the EU on some farm goods, including tomatoes. In EEC—Minimum Import Prices, the panel qualified as “automatic licensing” a scheme whereby, for the issuance of a certificate to import goods, traders would have to pay a guarantee (“security”). The panel reached this conclusion based on the fact that the scheme was consonant with prevailing practice at the time. Similar schemes would hardly qualify as automatic nowadays.
20. Various economics papers, both theoretical as well as empirical dealt with auctioning of import licenses. Empirical evidence available at the time suggested that value for rents associated with import licenses could be large. In a seminal piece, Krueger (1974) distinguished between competitive and noncompetitive import licensing regimes. In the former all interested in obtaining a license would participate to obtain the right to import, whereas in the latter the same right would be restricted to a few. Krueger shows that governments have a dilemma when choosing between the two systems: if they opt for competitive systems, the resulting welfare losses will be greater than in the opposite case. This is so, because, besides all costs associated with a noncompetitive regime (the tariff equivalent), they will be incurring an additional cost, the cost resulting from rent-seeking activities, that she measures in the paper. Noncompetitive (e.g., restricting access to licenses to only a few companies) is the relatively speaking preferable approach, but if governments go down the road, they might be accused of favoritism. From a legal perspective, both regimes would qualify as nonautomatic licensing, since not all applicants will be granted a license to import.
21. Collins-Williams and Wolfe (2010) discuss this point in detail.
22. WTO Document G/LIC/N/3/KOR/2 of 15 April 1998.
23. WTO Document G/LIC/N/3/USA/9 of 25 September 2012.
24. WTO Document G/LIC/N/3/MAC/15 of 19 October 2012 by Macao, China; G/LIC/N/3/AUS/2 of 4 July 2002 by Australia.
25. WTO Document G/LIC/N/3/CUB/3 of 20 January 2009.
26. WTO Document G/LIC/N/3/ALB/6 of 5 November 2012 by Albania; G/LIC/N/3/HKG/11 of 5 October 2007 by Hong Kong, China.
27. WTO Document G/LIC/N/3/NZL/2 of 17 October 2012.
28. A tariff quota was in place, and its legality was not an issue before the panel.
29. WTO Document WT/MIN(13)/W/11 of 6 December 2013.
30. It is the Committee on Agriculture that must be notified about “fill rates.” We discuss its role in chapter 16, where we discuss in detail the WTO Agreement on Agriculture.
31. As we will see in chapters 13 and 14, this form of resolving disputes is well known in the TBT and SPS agreements, where it is referred to as “specific trade concerns.” The idea is that, through transparency, WTO members manage to resolve disputes before a committee instead of raising a formal dispute in accordance with the DSU procedures. The successful experience in this context persuaded negotiators to export this mechanism to the Agreement on Agriculture as well.
32. WTO Document G/LIC/3 of 7 November 1995.
33. WTO Document G/LIC/3.
34. By October 2011, 100 members had notified their laws and procedures; see WTO Document G/L/968 of 26 October 2011.
35. Unlike, in this respect, the TBT and SPS agreements, which contain similar provisions; see the relevant discussion in chapter 20 of this volume.
36. WTO Document G/LIC/22 of 2 August 2011.
37. See the Chinese notification along these lines; WTO Document G/LIC/23 of 21 October 2011. We discuss this document in more detail in chapter 20.
38. GATT Document CP.3/SR.22.
39. GATT Activities in 1978, May 1979, The GATT: Geneva.
40. The Tokyo Round of Multilateral Trade Negotiations, Report by the Director-General of the GATT, April 1979, The GATT: Geneva, at pp. 98ff.
41. GATT Document MTN/FR/W/20/Rev. 2 of 30 March 1979.
42. See also GATT Document L/4885 of 23 November 1979 at pp. 21ff, which contains a detailed discussion of the various GATT provisions dealing with export restrictions.
43. GATT Document CG.18/W/43 of 10 October 1980.
44. GATT Document BISD 29S/9.
45. GATT Document MTN.GNG/NG2/W/40 of 8 August 1989.
46. The EU proposal to this effect is reflected in GATT Document MTN.GNG/NG8/W/17 of 16 November 1987.
47. See also the discussion in chapter 2 of this volume regarding the legal standard for violating Article XI of GATT. During the Doha round of negotiations, Japan tabled a proposal entitled “Protocol on Transparency in Export Licensing to the GATT 1994” (TN/MA/W/15/Add.4/Rev.7) and the EU a proposal to discipline export restrictions (TN/MA/W/101). At the time of writing, the Doha negotiations were in a stalemate. During the Doha round, a proposal has been tabled by various WTO members (including Chile, Japan, Ukraine, and the US), where “export licensing” is defined as any administrative procedure involving submission of an application as a prior condition for exportation. It requests WTO members to notify all existing procedures, as well as the list of products involved, description of measures, duration of export licensing, etc.; see WTO Document TN/MA/W/15/Add. 4/Rev. 7 of 23 November 2010.
48. The preamble also contains language acknowledging the special needs of developing countries.
49. The WTO Documents G/LIC/Q and G/LIC/M series are a precious source of information on issues relating to import licensing.
50. E/PC/T/C.II/50 of 15 November 1946.
51. During the New York Conference, for example, the US delegation proposed that the “actual value” of a merchandise import become the benchmark for tariff-valuation purposes [which is now § 2(a) of Article VII of GATT]; GATT Document E/PC/T/C.6/22 of 30 January 1947, at p. 2.
52. In the GATT panel on US–Vitamin B12, the ASP is defined as follows in footnote 1 to the report (GATT Document BISD 29S/110): “Under the ASP system competitive products imported were valued for customs purposes at the wholesale price of a competitive US product rather than at the invoice price of the imported product,” 19 USC § 1401a (1976). Vitamins (like vitamin B12), some chemicals, rubber footwear, and some shellfish were included in the list. See also Tariff and Trade Proposals: Hearings Before the House Committee on Ways and Means, 91st Cong., 2nd Sess. 645 (1970), Statement of Ambassador Carl J. Gilbert, Special Representative for Trade Negotiations.
53. See the relevant discussion in Graham (1979).
54. Rosenow and O’Shea (2010) provide a complete account of this agreement, its function, and its history.
55. Markel (1993, pp. 1120ff) offers a comprehensive account of the Uruguay round negotiation.
56. India advanced various proposals to this effect, going so far as to suggest reversal of the burden of proof when reasonable doubts existed that underinvoicing had indeed occurred. We will return to this last point later in this chapter; also see GATT Document MTN.GNG/NG8/W/9 of 30 September 1987.
57. GATT Document MTN.GNG/NG8/W/57 of 22 November 1989.
58. If they do reject the presented value, they should provide parties with a right to appeal the decision to reject the presented value (Article 11 of CVA).
59. See also § 7.237 of the panel report. A customs authority would, under Article 16 of CVA, be required to provide the reason for rejecting the transaction value, as well as the basis for the alternative valuation determination.
60. Interpretative Note of Article 1 of CVA.
61. This provision was very much the request of India during the negotiations, as we saw earlier. India insisted that the burden of proof should shift when customs authorities were presented with unreliable information regarding the value of imported goods. The question that was heavily debated during the negotiations was under what conditions the shift would occur. The current text suggests that this could happen every time the customs authorities have “reasonable doubts” regarding the valuation, even after additional information has been provided. This does not seem to be a very demanding test, and one should expect that customs authorities could easily meet it. The saving grace for affected traders is Article 11 of CVA, which reads:






62. This is an oddity in WTO lawmaking; it is probably the very technical nature of this agreement that explains the basic rationale and architecture of the CVA given in a few paragraphs preceding the preamble. Otherwise, the risk of getting lost in the technical details was probably too high.
63. The Note to Article 1 of CVA featured in Annex II reads in this respect:

As stated earlier, Article 1 of CVA refers to other permissible and impermissible deductions as well (e.g., transport postimportation) cannot be taken into account. Moreover, the exchange rate at the time of importation or exportation must be used where appropriate, as per Article 9 of CVA.
64. The Note to Article 2 of CVA explains that goods are identical when they are at the same commercial level and in substantially same quantities. The Note to Article 3 of CVA is the corresponding provision for similar goods.
65. The Interpretative Note to the CVA requests customs authorities to use information prepared in a manner consistent with Generally Accepted Accounting Principles (GAAP). GAAP was defined in paragraph 1 of the note.
66. Indeed, the situation would probably have been different if there had been one World Customs Authority to perform customs valuation for goods being shipped across national borders. National customs authorities are part of the domestic political economy, and the WTO legislator did not wish to close his or her eyes to this fact.
67. See also Annex III to the CVA at § 2.
68. Rosenow and O’Shea (2010) concurred, at p. 126.
69. By virtue of Article 16 of CVA, economic operators can request and obtain an explanation regarding the valuation method that has been used for valuing their goods.
70. Decision of 14 November 2001, WTO Document WT/MIN(01)/17 of 20 November 2001 at § 8.3. This matter has been discussed in the committee since early 2000. However, as of this writing, discussions have not concluded, partly because the same subject was introduced in the Trade Facilitation negotiation which, in the view of some members, was the more appropriate forum for addressing this issue. In this connection, see also WTO Document G/VAL/49, which provides a report of the Trade Negotiations Committee on the outstanding implementation issues.
71. India, which was a signatory to the Tokyo-round Customs Valuation Code, views itself as still being covered by this reservation. This view is not shared by others. This situation explains why the Annual Review documents from 1998 to 2009 prepared by the Secretariat for the purpose of assisting the committee with carrying out the review under Article 23 of CVA remain unadopted; they do not list India as being covered by this reservation.
72. WTO Documents G/VAL/M/21 and G/VAL/W/82/Rev.1.
73. See, for example, the response (VAL/W/54) of the Technical Committee to the terms of reference sent by the Committee on Customs Valuation in connection with its work on paragraph 8.3 of the Ministerial Declaration (WT/MIN(01)/17).
74. Its tasks are laid out in detail in Annex II of the CVA.
75. The PSI Agreement, as we will see later in this chapter, imposes obligations both on the “user member” and the exporting country, the “exporter member,” according to the terminology used throughout the agreement.
76. Low (1995) explains in detail the rationale behind its enactment, as well as its basic institutions.
77. GATT Document MTN.GNG/NG2/W/10 of 8 June 1989.
78. GATT Document MTN.GNG/NG2/W/6 of 21 March 1988.
79. It was not only WTO members that proposed negotiations to this effect. The ICC Committee on Regulations and Procedures in International Trade, the IFIA, and the UN Economic Commission for Europe’s Working Party on Facilitation of International Trade Procedures, three institutions that focus because of their mandate on international trade, had also submitted proposals to this effect; see GATT Document MTN.GNG/NG2/W/11 of 20 April 1988. Edozier (1993) recounted the most important negotiating positions advanced on pp. 738ff.
80. Edozier (1993), at p. 739.
81. GATT Document MTN.GNG/NG2/W/11 of 20 April 1988, and Addendum 1 of 19 October 1989.
82. In an unofficial paper, the WCO (then the CCC) claimed that recourse to PSI entities was made upon recommendations by the World Bank, which was anxious to see developing countries increase their (customs) income; see CCC, Policy Commission, 30th Session, T5–329 C6–12 of 3 November 1993.
83. GATT Document VAL/W/43 of 11 May 1987. Edozier (1993) reached the same conclusion (see pp. 740ff).
84. GATT Documents MTN.GNG/NG2/16 of 13 March 1990 and MTN.GNG/NG2/13 of 20 November 1989.
85. GATT Document MTN.GNG/W/45 of 23 October 1989.
86. GATT Document MTN.GNG/NG2/W/53 of 23 January 1990.
87. GATT Document MTN.GNG/NG2/W/60 of 19 March 1990. Switzerland was probably conflicted, since it was, on the one hand, an exporter to many developing countries, but, on the other, it was the home of SGS, a leading PSI agency. Its proposal followed the lead of the EU and the US, and in part only reproduced the elements advanced; see GATT Document MTn.GNG/NG2/W/62 of 23 March 1990.
88. GATT Document MTN.GNG/RM/W/1 of 6 June 1991.
89. Note that a similar issue arose in the context of the negotiation on telecommunications, where the Telecommunications Reference Paper (TRP) was determined to serve as a vehicle for the imposition of disciplines on private operators.
90. It is, of course, debatable whether the PSI Agreement addresses the concerns of developing countries, which, for their own reasons, left the negotiators very happy. It does, of course, address the concerns of exporters who saw, as we discussed earlier, the role and influence of PSI entities curbed. Developing countries’ customs authorities did not improve as a result, though. Thirty-odd years later, the ATF aimed to do that. We will return to this discussion later in this chapter.
91. There are, of course, other means that one could have used in order to achieve these objectives. In a comprehensive study, Low (1995) examined many of the alternative proposals: namely, the so-called Norwegian proposal, destination inspections, the application of minimum import prices, and the use of price databases. The Norwegian proposal, which requires cooperation across national jurisdictions in an effort to replicate the Agreement, was discarded for good reason, since it was judged to be incompatible with the incentives of the exporting country (assuming of course that exporter and importer were not “repeat players,” and thus retained the incentive to act cooperatively). Destination inspection largely reproduces the existing customs valuation regime, and therefore suffers from the same weaknesses. Minimum import prices are refuted in light of the many other distortions they generate. Valuation data sets could be useful as a transparency mechanism, but not as a substitute for PSI. Low concluded that a clear role exists for PSI, especially in countries with weak administration.
92. As we will see later in this chapter, the exporter member incurs no obligation to cooperate, but rather merely an obligation to not discriminate (Article 3.1). Consequently, it could be, in principle, noncooperative on an MFN basis.
93. The Independent Entity was established by a decision of the WTO General Council adopted on 13 December 1995; see WTO Document W/T/L/125 Rev 1 of 9 February 1996.
94. WTO Document G/PSI/IE/1/Rev. 1.
95. The parties could agree that their dispute should be adjudicated by the “independent trade expert,” acting as “sole arbitrator.”
96. At the time of writing, two such decisions had been issued (WTO Documents G/PSI/IE/R/1 and 2).
97. WTO Document G/L/300 at § 9.
98. For example, see WTO Document G/PSI/N/1, Addendum 15 of 27 June 2011.
99. WTO Document TN/TF/W/46 of 4 June 2005.
100. See, for example, the communication by Angola and Egypt; WTO Document TN/TF/W/186 of 8 February 2013.
101. The ATF is reproduced in WTO Document WT/L/931 of 15 July 2014.
102. WTO Document TN/TF/W/108 of 6 June 2006.
103. It is probably no coincidence that the discussions on trade facilitation is coinciding with the emergence of global value chains (GVCs): to the limited extent that the voices of the business community reach the halls of the WTO, trade facilitation in its current or more expanded form is one step toward allowing GVCs to flourish.
104. There is no unanimity on this score, though, as voices have been raised to the effect that gains from trade facilitation have been overblown, and insistence on negotiating on this score might divert the attention of developing countries from interventions with a higher rate of return, a view that Capaldo (2013) first expressed. Hoekman (2015) discussed the major critical views.
105. WTO Document G/C/W/67 of 11 November 1996.
106. WTO Document WT/MIN(96)DEC of 18 December 1996.
107. Neufeld (2014), who served as representative of the WTO Secretariat at the negotiations, mentions Chile, Colombia, Costa Rica, Korea, Paraguay, and Singapore as the only developing countries supporting the initiative. There are good reasons to believe that the last two are de facto not developing countries, and increasingly good reasons why the same should hold for Chile. We are thus left with only three genuine developing countries supporting this initiative. Eventually, Morocco and Mexico (an OECD member) joined in; see Neufeld (2014), at p.4.
108. WTO Document WT/L/579 of 2 August 2004.
109. Bangladesh, Botswana, Cuba, Egypt, India, Indonesia, Jamaica, Kenya, Malaysia, Mauritius, Namibia, Nepal, Nigeria, the Philippines, Rwanda, Tanzania, Trinidad and Tobago, Uganda, Venezuela, Zambia, and Zimbabwe participated in this group. Neufeld (2014, p. 4) mentioned that the “Colorado group” took its name from its usual meeting point, the US Trade Representative (USTR) office in Geneva, where the room featured a picture of Colorado on the wall.
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