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		Prologue

		One of the worst man-made disasters in this country’s history began early one morning in February 1972. A coal company’s massive coal-waste refuse pile, which dammed a stream in Middle Fork Hollow in the mountains of West Virginia, collapsed without warning to the people in the long, narrow Buffalo Creek Valley below. This failure unleashed over 130 million gallons of water and waste materials—stream water from recent rains as well as black coal-waste water and sludge from a coal-washing operation. This 20-to-30-foot tidal wave of rampaging water and sludge, sometimes traveling at speeds up to 30 miles per hour, devastated Buffalo Creek’s sixteen small communities.

		Over 125 people perished immediately. Most were women and children unable to struggle out from under the thick black water choked with crushed and splintered homes, cars, telephone poles, railroad tracks, and all manner of other debris. There were over 4,000 survivors, but their 1,000 homes were destroyed as well as most of their possessions.

		There have been many coal-mining disasters. But the Buffalo Creek disaster is unique. This time it was not the strong, working male coal miners who died in the mines. That has become so commonplace in coal mining as to be expected. No, this time it was the miners’ defenseless wives and children, caught, unprepared for death, in their beds one Saturday morning.

		Maybe this is the reason some of the survivors responded differently this time. Instead of accepting the small settlements offered by the coal company’s insurance adjustors, a few hundred of the 4,000 survivors banded together to sue the coal company, to make the company admit its responsibility for this massive destruction, to make the company pay them for all their losses, mental suffering as well as property damage, and to make sure something like this would never happen again, to them or to anyone else living at the mercy of the coal companies.

		This is the story of their lawsuit, of their use of the legal system to uncover evidence of corporate irresponsibility. And, most significantly, this is the story of our legal system’s ability to respond, to create new precedent, to fashion a remedy which may permit any one of us to recover for the mental suffering which normally follows when we survive another’s reckless act, physically unharmed but mentally scarred.

		This is also my story, the story of what this lawsuit meant to me as the survivors’ lawyer.

	
		
			PART ONE

		

	
		I

		The Call for Help

		The Buffalo Creek disaster was news throughout the country back in February 1972. A massive dam used by a coal company to filter the black waste water from its coal-cleaning plant had collapsed, and a seventeen-mile valley of small coal-mining towns lay in ruins. Over 125 people died, and thousands more were left without homes or possessions. The nightly news on TV showed pictures of fast-moving water, fleeting glimpses of dead bodies covered with black water, people sobbing their stories to interviewers while the camera bore in even closer on their pained, contorted faces. Another disaster had occurred, this time a big one, one of the worst in West Virginia’s long history of coal-mining disasters. And a disaster is always news.

		As the news reports came in during those first weeks after the Buffalo Creek disaster, however, I went on doing what I was doing, which was nothing. It was strange that I paid so little attention to Buffalo Creek because I was wishing there was something I could do, something with purpose. I had once found it. In the early 1960s, right out of law school, I’d traveled around Mississippi, Alabama, and Louisiana trying voting discrimination cases for the government. I had a purpose then—helping blacks in the South who were slowly beginning to ask for their rights.

		My going South at that particular time constituted a change in my plans, since I had already accepted a job with a Wall Street law firm and was supposed to start soon after graduation. I had figured I’d learn some corporate law, and then after a few years I’d take my legal experience home to Memphis. But the election of President Kennedy and the Freedom Rides changed all that. When I saw the Freedom Riders’ Greyhound bus at Anniston, Alabama, burning grotesquely on the Huntley-Brinkley nightly news, I called Wall Street and told them I had changed my mind. Instead, I joined the Civil Rights Division of the Department of Justice in Washington.

		I had to go and help. And no one seemed better qualified than I. I was white and a Southerner. And, as a lawyer, I’d have a role, an identity, in a structured system which would permit me, indeed encourage me, to rise to my feet and plead someone else’s case. I’m usually too shy to ask for something for myself. But in my lawyer’s suit, I’m always able to speak up for others.

		Two years with the Civil Rights Division exhausted me, and when President Kennedy was killed, I couldn’t go on. By then, though, the civil rights struggle was well under way. Our small group of government lawyers had mushroomed, college kids from all over the country streamed South to help, and the 1965 Voting Rights Act guaranteed the vote to black Southerners without requiring that the government prove, county by county in endless court trials, that there was discrimination.

		After I left the Justice Department, I joined Arnold & Porter, a Washington, D.C., law firm. For the next nine years I played lawyer for a different breed of clients, primarily corporations fighting the government. The little purpose this job held was harder to see. Sometimes I could convince myself I was standing by the little guy. Maybe it was good to spend three years of my life helping a small railroad fight off extinction at the hands of the wealthiest railroad-banking complex in the country. But more often than not, I had to blind myself to the end in sight and find my purpose in doing the day-to-day lawyering job well.

		At that time our law firm decided to permit one partner each year to spend all his time on pro bono publico cases—public interest cases. The third year of the program it was my turn. Halfway through that year, I found myself restless, staring out the window. I hadn’t found any case to fill my days and nights, to make me feel bigger than myself. I even went to see a psychiatrist. I told him I was bored. I said I lacked purpose. He said, “That will be forty dollars, please.” I didn’t go back. I didn’t much believe in psychiatrists then.

		Soon after, one of my partners called. “I just heard from a friend with the Environmental Defense Fund. He wants to know if we’d be willing to represent some of the survivors of the Buffalo Creek disaster.” I said I’d get in touch with Harry Huge, another one of my partners, to see what this was all about I still hadn’t read much of the news accounts of Buffalo Creek.

		I figured Harry would know about this coal-mining disaster because he had just won a multimillion-dollar verdict for disabled coal miners and widows against the United Mine Workers Welfare and Retirement Fund. This fund had been set up years before the coal companies and the United Mine Workers’ president, John L. Lewis, to provide benefits to injured coal miners and to families of coal miners killed during work. Even to this day the Welfare Fund’s checks are known as “the John L.” This historic fund, the first such company-employee trust fund in the nation, was supposed to be administered by independent trustees, responsible not to the coal companies or the United Mine Workers, but to the beneficiaries of the fund. Instead, for years the Welfare Fund maintained millions of dollars in a checking account in the United Mine Workers’ bank in Washington, D.C., depriving the pensioners and widows of millions of dollars of interest which could have been earned on their money if it only had been placed in savings accounts or had been invested in government securities.

		Just months before the Buffalo Creek disaster, a federal court in Washington had found that the union-controlled bank, the union, the bank president, and one of the fund’s trustees were liable to pay a total of $11.5 million to Harry’s clients and the entire class of disabled miners and widows who were beneficiaries of the Welfare Fund. There were many such disabled miners and widows in West Virginia. Harry Huge was now a folk hero in the hills of West Virginia.

		So I was not surprised when Harry told me he’d already been down to Buffalo Creek. He said the Buffalo Creek Citizens Committee had called him soon after the disaster to ask if he would represent them. This committee had been formed within two weeks after the disaster, even before all the missing and dead had been accounted for, when a group of angry survivors gathered at the Buffalo Creek Grade School. They wanted revenge.

		It was not easy for them to meet publicly, and openly, to plan an attack on a coal company, especially one which was one of the largest employers in their county, Logan County, West Virginia. But the people were determined. They immediately elected a committee of two members from each of the sixteen communities in the disaster. This fair, open election was unusual for Logan County, which is known for its political corruption and stuffed ballot boxes. The last county election, the May 1970 Democratic primary, had been such a blatant fraud that some people connected with the winning faction were convicted in federal court of conspiracy to cast fictitious votes for candidates. As the United States Supreme Court found in 1974, if a Logan County voter needed help in using the voting machines, the man working for the Hager slate, the winners, “would join the voter in the voting machine and, aligning their bodies so as to conceal what they were doing, would put the votes on the machine for the entire Hager slate” rather than for the other slate the voter wanted to vote for. “In addition, he [the Hager slate’s man] simply went into the voting machine on his own and cast many fictitious ballots.” The convicted conspirators, now known as the Logan County Five, were Logan’s state senator, sheriff, circuit clerk, county clerk, and deputy sheriff.

		So, the survivors’ open election in the Buffalo Creek Grade School was unique for Logan County, real votes being cast by real people who expected their votes to have real meaning. They chose Charlie Cowan as their chairman. Charlie runs a gas station at Amherstdale, located halfway down the Buffalo Creek Valley. Again the irony—because be is black and independent, the Logan County powers, years earlier, had denied Charlie the right to vote. Certainly they would never let him run for office. Now, however, huddled together as equal victims of the disaster, the people of the Valley, most of whom were white, chose this black man to lead them.

		Charlie is fifty-six years old. He’s run his gas station at Amherstdale for twenty years. That station is like the big tree on the front lawn of most county courthouses. It’s the gathering place where people just hang around, talk, and get the latest news. Charlie leaves his television set on all the time. The people wander in to buy Cokes or candy or milk or little trinkets for the children and just leave the money on the cash register or fill out a little piece of paper showing how much they owe.

		The people are a little awed by Charlie because he is the father of Buffalo Creek’s most famous athlete, Charles Cowan, Jr., the local football hero who went on to become an offensive tackle for the Los Angeles Rams. Junior has been the Rams’ right tackle for fourteen years, missing only four games in all that time. He holds the Rams’ record for playing in two hundred consecutive games. Charlie and his son are quite alike—big, strong, and determined. That’s one reason the people picked Charlie to lead them in their fight against the coal company.

		They also picked Charlie because he’d stood up to the coal companies in the past when he brought a lawsuit against them for strip-mine damage to his property. Charlie decided, from his experience in that case and from other legal battles with the coal companies, that the first thing he would have to do for himself and for the other survivors of this disaster would be to get legal help.

		This time he swore he would get his legal help from outside the state of West Virginia. Charlie believes the entire state is controlled by the coal companies, including the lawyers who represent those companies. So he wanted a strong, independent law firm, “a law firm the company can’t scare off or buy off.”

		Charlie, and many others in the Appalachian coal fields, had recently heard of the $11.5 million judgment Arnold & Porter had won for the disabled coal miners and miners’ widows. So he called Harry Huge and asked him to come down. Harry went to the Valley, met with the members of the Buffalo Creek Citizens Disaster Committee, and then headed up to where the refuse-pile dam had been. At that point there was still a roadblock, and the state troopers would not let him through—until a committeeman said, “If the people’s lawyer can’t get up there to represent them, no more coal is coming out of this hollow.” This is the way a “wildcat strike” starts in the hills of West Virginia. When there is something the people desperately need, they vote the only way that is effective—by striking and closing down the mines. The issue may not even involve coal mining. There have been numerous wildcat strikes in West Virginia over the content of schoolbooks, gas rationing, and almost anything else you can think of. The threat of a wildcat strike was enough to open the road. Harry got through, saw the dam site, and returned to Washington.

		He had just returned when I called him. Together we decided to approach Arnold & Porter’s Executive Committee to seek approval from the firm to represent the survivors of the Buffalo Creek disaster. The Executive Committee was called into session that very afternoon. Harry still did not know what it was we were being asked to do. We did not know how many survivors wanted us to represent them. We did not know how many of the survivors would be seeking compensation for the death of family or relatives, how many would be seeking recovery only for lost cars or houses, how many would be seeking recovery for injuries. We didn’t even know whom to sue.

	
		II

		“An Act of God”

		The dam which gave way was owned by the Buffalo Mining Company, a West Virginia corporation whose sole stockholder is the Pittston Company. After the disaster, Pittston, from its corporate offices on Park Avenue in New York City, proclaimed that “the break in the dam was caused by flooding—an Act of God.” The people in West Virginia got the word, emblazoned across the front page of West Virginia’s leading newspaper: “Flood Was ‘Act of God,’ Pittston Spokesman Says.” Too much rain, too much water, run for the hills, the dam broke. As the country-music disc jockeys say, “The Good Lord willin’, and the creek don’t rise, we’ll be seein’ you next Saturday.” But the Good Lord wasn’t willing. You can’t blame Pittston for that.

		If this was a natural disaster, such as a hurricane or an earthquake, that would be an “act of God,” in legal phraseology, and Pittston would not be responsible. Thus, Pittston’s lawyers in New York probably felt it was good strategy to publicize the disaster as a natural one, an act of God. But telling the religious, God-loving, and God-fearing West Virginians that God had done this to them was a bad public relations blunder.

		Robert Weedfall, West Virginia’s state climatologist, responded immediately: “ ‘Act of God’ is a legal term. There are other legal terms—terms like ‘involuntary manslaughter because of stupidity’ and ‘criminal negligence.’ ”

		The survivors in the Valley also reacted violently to Pittston’s attempt to blame God for this apparently man-made disaster. One said, “You can blame the Almighty, all right—the almighty dollar.”

		Another added, “I didn’t see God running any bulldozer. It’s murder. The big shots want to call it an act of God. It’s a lie. They’ve told a lie on God, and they shouldn’t have done that. God didn’t do this. He wouldn’t do that”

		Bill Davies, a federal official familiar with the history of coal-mining disasters in West Virginia, also couldn’t agree with Pittston’s New York lawyers: “God must be awful mean if he picks on West Virginia all the time.”

		Ben Tudor, a local Buffalo Mining Company official who wasn’t privy to the strategy of Pittston’s New York lawyers, tried to place the blame on West Virginia, rather than God, but that didn’t work either. He implied that the state was at fault because it would not let Buffalo Mining Company drain the black waste water from behind the dams, for fear this black water would kill the trout stocked in Buffalo Creek. As Ben Tudor put it, the state “cares more for the fish than they did the people, and now both are gone.” But a quick check of state records showed that the coal company never made any such request to drain its dam. So Ben Tudor clarified his statement. But his new statement, though more artfully worded for him, still implied that the state was at fault, rather than Pittston or Buffalo Mining Company.

		There were many other confusing reports as to who was responsible for this disaster. The New York Times quoted Robert Reineke, a Pittston lawyer sent to the scene of the disaster, as saying:

		
			The responsibility is Pittston’s in the long range. The landowner would have no responsibility. I would say the refuse-pile is our responsibility. Before we investigate, we’re not assuming liability. But we don’t deny that it is potentially a great liability.

		

		When Pittston’s executives in New York read this, they had Mr. Reineke set the record straight, immediately, with this telegram:

		
			Today’s “New York Times” (February 29, 1972) purports to quote statements I am said to have made to your reporter, Mr. George Vecsey. Among other inaccuracies of this report is a quote reading: “The responsibility is Pittston’s in the long range.” I never made any such statement to your reporter or to anyone else. I did say, as reported, that we were investigating. It would be absurd for me to express any opinion about anyone’s responsibility before the investigation is completed.

		

		Well, maybe it was “absurd” to speculate, two days after the disaster, “about anyone’s responsibility” for the disaster. Still, the coal company’s first written press release blamed “heavy rains” and “rising flood waters,” a more sophisticated way of blaming nature without using those fighting words, “act of God”:

		
			The heavy rains which caused rising flood waters to break through the dam at Lorado has brought the entire community to a standstill. Our company is doing everything possible to assist state and local authorities to care for the people involved in this unfortunate flood.

		

		This press release also showed that Pittston was hard at work preparing another legal defense. Pittston’s New York public relations firm issued the release in the name of the Buffalo Mining Company, Pittston’s subsidiary West Virginia corporation, rather than in the name of the Pittston Company, the parent New York company. In this way, Pittston hoped any possible lawsuits would be filed against the Buffalo Mining Company rather than Pittston.

		This would become one of the most crucial legal issues in this case. If the West Virginia survivors sued the Buffalo Mining Company, a West Virginia corporation, their suit could be brought only in a West Virginia state court. Generally speaking, citizens of the same state may not sue each other in a federal court. On the other hand, the Constitution of the United States does permit citizens of one state to sue citizens of another state in federal court. Thus, if the West Virginia survivors sued the Pittston Company, a New York corporation, their suit could be brought in a federal court.

		Usually, it is the outsider who wants the protection of the federal court, since this constitutional guarantee of a federal forum for suits between citizens of different states was intended to protect the outsider. Here, it appeared that the outsider, the Pittston Company, preferred the state court, while the local citizens, the survivors, preferred the federal court. The reason was obvious—coal companies have more influence with the local West Virginia courts than they do with the less political federal courts, despite the fact that the coal companies are nominally the outsiders.

		So this was Pittston’s opening strategy—blame God and force the survivors to sue the Buffalo Mining Company. Our strategy would have to be—blame Pittston and ignore the Buffalo Mining Company. If a man worked for the Buffalo Mining Company, he was still a “Pittston employee” to us.

		Meanwhile, others who might have been accused of responsibility for this tragedy were busy pointing the finger of blame elsewhere. The United Mine Workers, through its then president, Tony Boyle, rushed out a statement calling for federal legislation to prevent similar disasters:

		
			Our Union has warned on many occasions that these slag heaps are unsafe. We have urged legislation to clean up this kind of mess in the mine regions.

		

		But there already was extensive federal legislation on the books. The House Subcommittee on Mines and Mining, which had drafted the Federal Coal Mine Health and Safety Act of 1969 after the disaster in Farmington, West Virginia, claimed the lives of seventy-eight coal miners buried by an underground explosion in a mine, immediately called for the appearance before it of the Secretary of the Interior, who had been charged by Congress with the responsibility for enforcing the act. Secretary of the Interior Rogers C. B. Morton declined the invitation. His brother, the former senator from Kentucky, Thruston B. Morton, happened to be a director of the Pittston Company. Secretary Morton avoided any embarrassment by sending Hollis Dole, the Assistant Secretary in charge of mineral resources for the Department of the Interior. Within three weeks after the disaster, Mr. Dole told the House subcommittee that the Department of the Interior felt it had no authority under the act with respect to the refuse pile or dam which failed at Buffalo Creek. If anything, he implied, Congress was at fault for not giving the Department of the Interior sufficient authority to make such facilities safe. He then urged Congress to pass some more laws.

		Mr. Dole did admit there were specific federal standards which covered the construction of refuse piles and dams by coal companies. But he pointed out that the act’s standards protected only the coal miner and not the public who lived around coal mines. Indeed, according to Mr. Dole, the act did not even protect coal miners when they were asleep in their homes or on the road to and from work—the coal miner was protected only while he was working on the coal-mine property. Mr. Dole added that “there were no employees on duty lost in this flood.” So there would appear to be no federal responsibility under the Federal Coal Mine Health and Safety Act.

		The congressmen who drafted this act naturally reacted strongly to Mr. Dole’s attempt to excuse the federal government from responsibility for this disaster. They argued that the act was intended to make coal mining safe, to protect the coal miner and his family from coal-mining disasters.

		Other congressmen, however, rushed to the defense of the Department of the Interior and the federal government, agreeing with Mr. Dole that the federal government had no authority or responsibility under its statutes to ensure the safety of refuse piles or dams. Instead these congressmen argued that the state of West Virginia, not the federal government, was probably at fault As Congressman John Saylor put it:

		
			If anybody can read plain English, including all of Nader’s Raiders, I would suggest that they go back and read that bill and the preamble of what Congress said and enacted and not try and expand it, taking care of a flood situation which in all probability was the direct result of negligence on behalf of state employees or persons in that area who were charged with the responsibility of erecting dams.

		

		There was some basis for holding the state of West Virginia responsible for the Buffalo Creek disaster, since a specific West Virginia statute prohibits the construction of any dam or other obstruction over fifteen feet in height across any stream or watercourse without a prior determination by the state that it is safe. Everyone agreed that the state of West Virginia had never determined that the dam or obstruction which caused the Buffalo Creek disaster was safe. It could be argued then that the state was at fault for not enforcing its own laws.

		But the governor of West Virginia was in no mood to permit anyone to blame the state of West Virginia for this disaster. In fact, he himself had discovered the real villain in this piece—the news media. According to Governor Arch Moore, they were “irresponsible” in publicizing these attacks on the state of West Virginia—such as the Pittston accusation that the state cared more for the trout than for the people. As Moore put it:

		
			The only real sad part about it is that the State of West Virginia took a terrible beating which far overshadowed the beating which the individuals that lost their lives took, and I consider this an even greater tragedy than the accident itself.

		

		Some even blamed the individuals who lost their lives for failing to heed alleged warnings that the dam might fail. For example, the Department of the Interior issued a press release headed, “Buffalo Creek Residents Had Prior Warning of Disaster, Interior Official Testifies.” According to this official, Mr. Dole of the Department of the Interior:

		
			There had been at least four other occasions when the residents of Buffalo Hollow had been warned of an impending disaster which did not occur and, as a result, they were reluctant to move when the dam did fail. There are reports that warnings were given, that those who responded immediately were able to reach higher ground above the flood, but those who hesitated were lost.

		

	
		III

		“When in Doubt, Do the Right Thing”

		It seemed clear the people needed legal help. Arnold & Porter’s Executive Committee told Harry to return to the Buffalo Creek area to find out exactly what it was Arnold & Porter was being asked to do. Harry then met with the people in a mass public meeting at the Buffalo Creek Grade School, where he asked them to fill out forms which would tell us how many people wanted to sue for the wrongful death of a family member, how many wanted to sue for property damage, and so on. At the end of the meeting, Harry and his secretary attempted to complete the form with each person who requested Arnold & Porter’s help. But so many people lined up, it was impossible to talk with each one individually. So some were allowed to take the form home to complete it and then return it to Charlie Cowan at his gas station the next day. Harry continued the next morning helping people who came in to the gas station to complete the forms. He then returned to Washington.

		A few days later, Pittston, through the Buffalo Mining Company, publicly announced that the Buffalo Mining Company would open offices in the Buffalo Creek Valley to receive and process claims arising out of the flood. They still refused to admit any responsibility for the disaster—“the investigation has not progressed to the point where it is possible to assess responsibility.” The announcement did not even admit that any payment would be made to anyone filing claims. They would only “assess claims and evaluate losses.” Nevertheless, the announcement that a claims office would be opened was read by some of us at Arnold & Porter, with a good deal of wishful thinking, as proof that our presence in the Valley had already accomplished a major goal on behalf of the people.

		But Pittston probably would have opened claims offices even if Arnold & Porter hadn’t come to the Valley. It has been traditional in mining disasters in West Virginia for the coal company to move rapidly to pay the widow or the injured miner. The money often comes from the insurance companies anyway, and insurance companies believe that the lowest settlements usually come when payments are made immediately after the disaster. At that point the victims are still somewhat dazed, and they usually have not contacted a lawyer or recognized the full extent of their injuries. They are particularly open to any kind of sympathy and want to believe, and thus do believe, they are being well taken care of by the coal companies and their insurance carriers.

		Moreover, West Virginia state law makes the maximum amount payable in wrongful death cases so low that it doesn’t pay for the heirs to refuse to settle. The West Virginia legislature limits recovery for wrongful death to $10,000, unless the family can prove greater financial dependence on the deceased. Even then, the maximum allowed by statute is only an additional $100,000. Since most of the deceased were housewives or children, Pittston argued that no one could be financially dependent on them. So Pittston claimed the state law maximum for each deceased woman or child was $10,000, rather than $110,000.

		The people in the coal fields realized that Pittston’s willingness to open a few claims offices was not a great victory. Pamphlets and newsletters from various organizations warned the victims of this disaster not to be taken in by the opening of the claims offices and to be wary in any negotiations with the Pittston lawyer who was to head this office. For example, Coal Patrol, published by Appalachia Information, said:

		
			In the midst of confusion and rumor, Pittston’s lawyers have made sure that Buffalo Creek residents hear about the state’s courts—and how the state law protects companies against individual judgments larger than $10,000. The idea seems to be that the people in desperate need of money will despair at the thought of long courtroom battles ending up—after years of appeal—with piddling awards. They’ll be inclined instead to take whatever the company offers. Of course, the company hasn’t offered anything yet—but Pittston has set up three “claims offices” along the Buffalo Creek and is encouraging people to drop in and let the company know how much they’ve lost, what they might want to settle for, and other details like that. Reportedly some people have also been asked to sign agreements releasing Pittston from any liability above and beyond the initial settlement The company says it’s not doing anything like that—but that’s been the normal practice after mine disasters (insurance companies rushed in to get similar waivers from the widows of men killed at Farmington in 1968 and Hurricane Creek in 1970), and there’s ample reason to be skeptical about Pittston’s real motives behind the “claims office” front.

		

		Pittston’s motives became even more apparent when it publicly insisted that the survivors should not bother to hire a lawyer before filing their claims, because Pittston would not pay any more to survivors represented by a lawyer than it would to survivors who came in on their own.

		Back in Washington, we were reviewing the forms the people had filled out requesting our assistance. Two hundred or so completed forms indicated that most of the people seeking our help had lost their homes or property, but no members of their family. In general, those who had lost family either had gone to lawyers in Logan County or were still too upset to even consider talking to lawyers about their claims. The Executive Committee at Arnold & Porter met on April 6, 1972, to hear our plea that the firm represent the two hundred people who already had requested our assistance and any other such people who might join them.

		This was probably the worst possible time to be asking Arnold & Porter to take on the representation of such a large number of people in what promised to be such a big lawsuit. Arnold & Porter was as busy as it had ever been, at least during the time I had been with the firm. The firm’s assignment committee reported to the Executive Committee that there were no lawyers available to work full time on any new matters and that it would be impossible, with the firm’s present workload, to staff a massive new lawsuit. Some new lawyers had been hired from that year’s law school graduating class, but they would not be joining the firm until the end of that summer. Harry could not break free from his other work to spend full time on the case. But I could. I said I would devote the remaining half-year of my pro bono partnership exclusively to this case and assured the Executive Committee I would not need any large number of lawyers to assist me until we were ready to file the lawsuit. But the manpower problem was still a serious one.

		In addition, since the survivors could not afford to pay a legal fee to Arnold & Porter, we would have to represent them on a contingent-fee basis. If they won their lawsuit, our firm would earn a percentage of their award. If they lost, we would get nothing. Realistically, we could assume we would collect some award for the people, but the size of the award might not provide a contingent fee large enough to pay for the hours of legal time we would have to put into preparing and trying their complex lawsuit Moreover, Arnold & Porter had not taken a contingent-fee case for many years. So there were a number of good and valid reasons why the Executive Committee might decide not to represent these people in West Virginia.

		But Paul Porter, one of the founders of the law firm, has a favorite saying—“When in doubt, do the right thing.” Because of the public interest aspects of the case, Arnold & Porter agreed to represent the survivors. Harry and I made plans to go to the Valley.

	
		IV

		“Mountain Mama”

		I was a little apprehensive before my first trip to West Virginia. To me, coal mining and West Virginia meant death and violence. Jock Yablonski, Tony Boyle’s opponent for president of the United Mine Workers Union, had just been murdered, along with his wife and daughter. Logan County, where Buffalo Creek is located, itself has a long and bloody history of violence, from the Hatfields and McCoys (the Hatfields ended up in Logan County, West Virginia, the McCoys across the border in Kentucky) to the bitter Logan County war in 1921 between armed union organizers and the Logan County sheriff’s army paid for by the county’s coal operators.

		I’d had these same kinds of fears—of violence, of the unknown—during the 1960s before I made my first trip into the backroads of Mississippi, Alabama, and Louisiana to help blacks who’d been denied the right to vote. That was back when Kennedy was President, Martin Luther King, Jr., was jailed in Birmingham, James Meredith was trying to stay alive at Ole Miss, and Medgar Evers was killed on his front porch in Jackson, Mississippi. To an outsider, those seemed like scary days to be going to the South. But once I’d gotten used to flying down and returning alive, the violent South of the newspapers seemed less frightening to me. I hoped I’d also get over these fears of West Virginia, once I’d been down and back a few times.

		I was also a little anxious about meeting the survivors. I knew from my civil rights days that people beaten down by the system don’t open up easily to strangers. It had taken me many, many trips to Mississippi to talk with the black people, in the fields, on their tractors, behind their mules, in their homes, at their churches, or wherever I could corner them, before they would start to trust me and tell me even part of their real story. I never have forgotten George Cotton, in Clarke County, Mississippi. He taught me that it takes persistence and patience to gain another man’s trust, when that other man is afraid to speak out.

		I’d subpoenaed George Cotton to testify in federal court about the times the Clarke County registrar wouldn’t let him register to vote. George Cotton didn’t make it to that hearing. He ended up in the hospital. I learned much later that one of the county powers had been by to tell him his loan might be called in if he went to the hearing. So George decided to fall off his tractor and spend the day of the hearing in the hospital.

		I was upset when he missed the first hearing but decided to try again for the next one. I handed him another subpoena. He said he’d try to come. I looked him in the eye as we sat on his porch, grinned a bit, and told him I really wanted him to come. He put his hands in the pockets of his overalls, looked my way, and said, “I’ll try and be there.” I finally told him, “Mr. Cotton, let me read this subpoena to you. It says ‘You are hereby commanded to appear’—it doesn’t say ‘please.’ But I’m asking you, please.” He laughed, and came. Later, after many more visits, and the final trial had ended, he told me, “I didn’t feel I could trust you at first, but about the second time after you gave me that subpoena I knew I could rely on you. It made me feel better each time you came by.”

		I felt Harry had earned this kind of trust from the West Virginians he’d worked with on his Welfare Fund case during the past three years. I hoped it wasn’t going to take too long for me to earn that same kind of trust from the West Virginians we were now going to see.

		The day before Harry and I were to fly to West Virginia, we learned that one of Logan County’s few plaintiff’s lawyers, Amos Wilson, was in a fury over Arnold & Porter’s decision to represent survivors of the Buffalo Creek disaster. Mr. Wilson often represents Logan County’s coal miners in workmen’s compensation cases and black-lung cases. Since he was the leading plaintiff’s lawyer in the county, he felt he, not some out-of-staters, should represent these plaintiffs. He was even threatening to bring a lawsuit to enjoin Arnold & Porter from representing any of the survivors of the disaster.

		We really had not thought through what the consequences would be if Amos Wilson did go to court to get an injunction prohibiting us from representing any of the survivors of the Buffalo Creek disaster. However, we were certain that Arnold & Porter had done nothing unethical, since the Supreme Court had recently held that organizations such as the Buffalo Creek Citizens Committee have the right to recommend particular lawyers to their members. I wasn’t so sure though, that the law as interpreted by the Supreme Court had filtered its way down to Buffalo Creek in Logan County.

		Buffalo Creek is a long way from Washington, D.C. It is at least an eight-hour drive through and over the Blue Ridge Mountains and then along winding Appalachian roads in West Virginia. West Virginia has always been difficult to reach by road because of its mountainous terrain. And it’s not much better by air. Charleston, the state capital, is only an hour’s flight from Washington, but you often don’t know when you get on the plane in Washington whether the plane will be able to land in Charleston. The fog rolls in rapidly and often causes pilots to bypass Charleston for a safer airport, sometimes as far away as Cleveland or even Chicago. Moreover, the Charleston airport was built by leveling off the top of a mountain, and a small mountain at that, so the runway is too short, and the landing is always unnerving.

		But we made the flight without any problems. In Charleston we rented a car for the two-hour drive to Buffalo Creek. Within an hour from Charleston, we began to enter coal country. As we drove through the narrow hollows and valleys, towering mountains on each side, it was almost impossible to see the horizon. Maybe this is the reason people in West Virginia have accepted their fate with the coal companies for so many years. It is easy to lose hope when you can’t even see beyond your own valley.

		On the other hand, I remember once picking up a hitchhiker on one of these narrow valley roads. He told me his first sight of the ocean, with the horizon far off from view, made him queasy. He said he was happy to get back to his West Virginia valley and the comfort of its mountains. In the Buffalo Creek disaster, these mountain walls meant safety and life for many of the Valley residents who ran up them before the waters roared through.

		So the enveloping mountains may shut out the horizon and the outside world, but sometimes that’s a kind of peace to be desired. John Denver sings about this comforting Mountain Mama in the song about West Virginia:

		
			West Virginia
Mountain Mama
Take me home
Country roads.

		

		We drove on down these country roads, through and over the mountains, behind slow-moving coal
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