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1 Introduction

Edward P. Stringham


“Political economy has disapproved equally of monopoly and communism in the various branches of human activity, wherever it has found them. Is it not then strange and unreasonable that it accepts them in the industry of security?”—Gustave de Molinari (1849)



Is coercive government necessary? Private-property anarchism—also known as anarchist libertarianism, individualist anarchism, or anarcho-capitalism—is a political philosophy and set of economic arguments that says that just as markets provide bread, so too should markets provide law. If someone agued that because food is so important it must be supplied by government, most would respond that government provision of food would be a disaster. Private-property anarchism applies the same logic to law and argues that because protecting property rights is so important, it is the last thing that should be left to the state. Under private-property anarchy, individual rights and market forces would reign supreme; there would just be no state. Security would be provided privately as it is at colleges, shopping malls, hotels, and casinos, and courts would be provided privately, as they are with arbitration and mediation today.

The current volume brings together a sampling of the major essays explaining, debating, and giving historical examples of stateless orders. Led by economists and political theorists such as Murray Rothbard, Bruce L. Benson, and David Friedman, the authors in this volume emphasize the efficacy of markets and the shortfalls of government. To the libertarian, the state and its enforcement apparatus is not a benign force in society—but where limited government libertarians argue in favor of political constraints, anarchist libertarians argue that the only way to check government against abuse is to eliminate it completely.

Today, more and more scholars and general readers see private-property anarchism as a viable and worthy alternative to the monopolistic and coercively funded state. Individualist anarchism has a long history but most of the early writing was published anonymously or in obscure places. Today, in contrast, private-property anarchism is now discussed in top economics journals such as the Journal of Political Economy (Hirshleifer, 1995; Dowd, 1997) and in 2002 George Mason University economist Vernon Smith became the first private-property anarchist to win the Nobel Prize (Smith, 2003, pp. 484-6). In addition to being a potentially important normative position, anarchist research helps explain events and trends of historical and contemporary relevance. Consider, for example, that private security guards now outnumber the public police, and private arbitration—the so-called “rent-a-judge” business—is booming. Private-property anarchism also sheds light on nineteenth-century Britain, where private prosecution agencies tracked down criminals long before the public police existed. Similarly, trade in Medieval Europe, like international trade today, was governed for hundreds of years under competing systems of law.

The works in this volume are influential, yet many were published in relatively obscure publications and are often difficult to track down. This editor knows this first hand, having written a doctoral dissertation, and before that a college senior thesis, on the topic. In college my professor liked my proposed topic but he doubted whether enough material on the subject had been published. Luckily, another economics professor was well read in private-property anarchism, and he compiled a list of books and articles for me. Only through that guidance, and a number of interlibrary loan requests, was I able to get a representative overview of the subject. Many of these articles are reprinted here. By compiling all of these important articles in one place, these works are now accessible to more than just a handful of experts or fortunate students.

This book reprints articles about anarchism from many libertarian points of view rather than attempt to present a unified vision of anarchy. Although all anarchists agree that the state is unnecessary, many of the specifics are still debated. For example, some authors support anarchy using arguments about consequences, while others support anarchy using arguments about rights. Some authors highlight how markets can function with private law enforcement, while others highlight how markets can function without any formal law at all. The articles in this volume will give the reader a sampling of some of the more important works on the subject.

The book’s articles are organized in four categories: Section I presents the major theoretical works that argue in favor of private-property anarchism; Section II contains writings that debate the viability of private-property anarchism, presenting articles and responses from the classical liberal and anarchist perspectives; Section III contains some of the early works in individualist anarchism, as well as modern articles on the history of individualist anarchist thought and the different types of anarchism; Section IV presents case studies and historical examples of societies that functioned without public law enforcement. The chapters need not be read in order so one can skip around depending on one’s interests. For example, if one wants an overview of the differences between libertarian and non-libertarian anarchism, one can skip directly to the chapter by Osterfeld.



I. Theory of Private Property Anarchism

The articles in this first section criticize arguments for government law enforcement and discuss how the private sector can provide law. They critique the very notion that a government monopoly over the use of force is needed. How will a competitive system function? How will the provision of public goods or the problem of free riders be dealt with under anarchy? Not all private-property anarchists agree but many of the chapters in this section offer speculative visions about how various problems might be solved. Reading the articles in this section will give an overview of some of the major anarchist visions.

The first chapter in Section I is Murray Rothbard’s important “Police, Law, and the Courts,” from For a New Liberty (1973). Jerome Tuccille (1971) once wrote a book about libertarianism entitled It Usually Begins with Ayn Rand indicating how many libertarians became interested in freedom by reading Ayn Rand. If one were to write a book about anarchist libertarianism one might entitle it It Usually Begins with Murray Rothbard. In the late 1940s, Murray Rothbard decided that that private-property anarchism was the logical conclusion of free-market thinking and published his first work on it in 1954. Rothbard was the first to merge modern economic thinking with nineteenth-century anarchists’ distaste for the state (Powell and Stringham, forthcoming). Rothbard wrote dozens of articles on anarchy but this, one of his most concise pieces, is reprinted here. Rothbard argues that the way to figure out how much protection there should be is to have a market for law enforcement. This chapter provides a speculative account of how police and courts could be provided on the market and it offers possible ways that people who subscribe to different protection agencies could settle disputes. Under Rothbard’s vision each protection agency would be held accountable to respect individual rights.

Along with Murray Rothbard, David Friedman is one of the founders of anarcho-capitalist thinking. Friedman, too, has written many articles on this subject but his earliest work on the subject appeared in his The Machinery of Freedom (1973). This chapter reprints a portion of the second edition (1989) of that book. Not content to believe that convincing people of anarchism requires changing their moral precepts, Friedman argues that even non-libertarians can embrace anarchism out of pure self-interest. Where Rothbard argues for anarchism based on rights, Friedman argues for anarchism based on efficiency. Friedman’s vision differs from that of Rothbard because Friedman believes that anarchist laws need not be libertarian. Under a market for law people would be free to choose any rules they wish and the resulting outcome would be determined by net willingness to pay. Friedman describes how multiple police might operate in each area and how they would have incentives to settle disputes through bargaining rather than violence.

Another early work that provides many details on how a competitive system might function was self-published by Morris and Linda Tannehill in 1970 and reprinted by Arno Press in 1972.1 This book certainly had less circulation than Rothbard (1973) or Friedman (1973) but it clearly had influence on subsequent writers such as Friedman, who refers to a fictional defense agency as Tannehelp, Inc. These authors are concerned with any monopoly of the use of force (regardless of whether it is agreed to) and so they offer a system where multiple agencies compete in each geographic area. Some of the Tannehills’ discussion may appear as science fiction or less worked out than subsequent writing, but their book deserves a place as being one of the pioneering pieces to ponder how private police might work.

Subsequent writers have been able to expand or refine some of the early anarchist arguments. Boston University Law Professor Randy Barnett has contributed much to the subject (Barnett, 1998) and this volume reprints his 1986 article “Pursuing Justice in a Free Society: Crime Prevention and the Legal Order.” Barnett discusses how much of our current crime is caused by the fact that streets are publicly owned and not privately policed. Instead of having government incarcerate people to produce order, Barnett argues that simple exclusion would do much of the job. Once government monopoly is abolished Barnett believes that competing police could pick up any remaining slack. He offers a vision of how multiple law enforcers would operate in each geographic area and how they might deal with unfair renegade enforcers of law.

The next chapter, “Capitalist Production and the Problem of Public Goods,” is by Hans-Hermann Hoppe, a colleague of Rothbard who edited of the Journal of Libertarian Studies from 1995-2005. Hoppe’s subsequent books, such as Democracy—The God That Failed (2001), have had a much wider circulation, but this chapter from A Theory of Socialism and Capitalism (1989) contains one of Hoppe’s original contributions on the subject. Hoppe questions the public goods justifications for government altogether by arguing that that police and courts are excludable, rivalrous, and must be allocated in certain areas. They are not abstract public goods as commonly presented in textbooks. The government needs to decide whether to hire one judge and one policeman or 100,000 of each, but without a market mechanism the government has little way of figuring out how to allocate resources. Like authors before him, Hoppe describes arrangements that competing protection agencies might use to enforce laws, and Hoppe emphasizes the importance of public ideology towards maintaining liberty.

What about international conflict under anarchy? Jeffrey Rogers Hummel and Don Lavoie address the issue in “National Defense and the Public-Goods Problem.” Hummel and Lavoie have two responses to those who believe that government militaries are necessary. First, they question whether creating a national military actually solves the free-rider problem, and second, they question the extent to which the military is defending the public rather than defending the state. Most supporters of national defense assume that the interests of the public and the government coincide but Hummel and Lavoie question this assumption. In fact, militaries often pose the greatest threats to the public. Hummel and Lavoie believe that the true public good is defending liberty and they argue that this does not depend on the state. The important constraint against government must always be resistance on the part of the public.2

Roderick Long also discusses the problem of national defense in “Defending a Free Nation.” Like Hummel and Lavoie, Long argues that a nationalized military actually provides more of a threat than a defense. Long discusses that decentralized defense could be provided in at least four ways: first, by for-profit firms that act in consortium to defend their clients; second, by private firms that raise money through charitable means; third, by an armed populace who defend themselves without centralization; or fourth, defense by civilians who use non-violent resistance. Long discusses the possible benefits and possible shortcomings of each and argues that defending a free society would require some combination of all of the above.

The final chapter in Section I is by John Hasnas, who takes a different approach than anarchist predecessors such as the Tannehills, Rothbard, Friedman, or Barnett. Where earlier theorists attempt to create a blueprint of how the market would handle law, this legal philosopher argues that the law will evolve in ways we cannot predict. He argues that there is no one right way to settle disputes and we should not attempt to centrally plan the law. Attempting to create blueprints of how all problems will be solved might even be counterproductive because the blueprints will necessarily be incomplete. Hasnas argues that we need not have a crystal ball yet we should be confident that market solutions will be discovered.



II. Debate

After presenting some of the arguments in favor of private-property anarchism, the volume gets to the debate. The authors in this section are all libertarians, although some support anarchism while others support limited government. Early critics of anarchism argue that the only system consistent with individual rights is a system with a government monopoly on the use of force (Rand, 1964; Nozick, 1974). Later critics of anarchy often accept anarchy as being morally superior yet they express doubts in the viability of the system (Cowen, 1992; Rutten, 1999; Holcombe, 2004; Cowen and Sutter, 2005). All of these authors argue that special characteristics of law enforcement make a competitive system unlikely or impossible. This section includes some of the major criticisms of anarchy and some anarchist responses.

Robert Nozick provided one of the most famous critiques of private-property anarchism in Anarchy, State, and Utopia, which ended up winning the 1975 National Book Award for Philosophy and Religion. Nozick was a Harvard philosopher who had become a libertarian after meeting one of Rothbard’s colleagues, and later Rothbard, in the early 1960s (Raico, 2002). Still, Nozick was unconvinced of anarchist libertarianism, so he devoted the first third of his treatise arguing against Rothbard’s views on law. Nozick attempts to rebut the anarchist claim that all governments violate rights by positing an invisible hand theory of government. He argues that out of a state anarchy, a dominant protection agency would be justified in protecting their customers from potentially risky firms and this dominant protection agency would be justified in becoming a state. Even though the government would use force to prohibit competition, Nozick argues that the government would not violate rights provided it compensated those who wished to have an alternative arrangement. The best way of compensating those injured parties, according to Nozick, would be to provide them with free police.

Not all libertarians were convinced. The inaugural issue of the Journal of Libertarian Studies was devoted to analyzing Nozick’s theory of government; two of the responses are reprinted here. Roy Childs takes on Nozick’s defense of government in “The Invisible Hand Strikes Back” (1977). Childs criticizes Nozick for arguing that smaller protection agencies might be risky but the dominant protection agency would not. It might be the case that the government is the riskiest agency of all. Nozick gives no reason for us expect that this government would not become abusive itself. Childs also questions Nozick’s proposed compensation for those who do not wish to have government. He writes, “What is he willing to offer us as compensation?… He is generous to a fault. He will give us nothing less than the State.” Does Nozick really believe that compensating those who dislike police with more police will return them to their original indifference curve?

In “Robert Nozick and the Immaculate Conception of the State,” Rothbard argues that even if Nozick were correct in his logical reasoning, he fails to provide a justification for any existing government. Because no government was ever formed according to Nozick’s process or acts in a way that Nozick wishes, Rothbard argues that Nozick should join the anarchists in opposing government. At a more fundamental level, Rothbard questions Nozick’s logical justification for government. Where Nozick argues that prohibiting risky behavior is just, Rothbard argues that such a position would lead to numerous authoritarian laws. Many people have the potential to engage in dangerous behavior, but that does not justify prohibiting them from acting or locking them up. Rothbard deals with many of Nozick’s claims, and in the end concludes: “[E]very step of Nozick’s invisible hand process is invalid.”

Another famous supporter of minimal government was Ayn Rand. In “The Nature of Government,” published in 1964, Rand argued that society requires a respect for individual rights and argues that the government must enforce those rights. She argued that the use of force—even in self-defense—cannot be left to the discretion of individuals. Rand criticized libertarian anarchy by saying that a system with private police would lack objective laws and will result in conflict. She offered a hypothetical scenario where two neighbors hire different police and then get in a dispute. According to Rand, the only result under anarchy would be for the two parties to resort to arms and the only solution is to have a government monopoly on the use of force.

Roy Childs first criticized her on this topic in “Objectivism and the State: An Open Letter to Ayn Rand.” Childs argued that if one supports liberty one should oppose the state in all forms. Although Rand says she is against the initiation of the use of force, Childs points out that any government necessarily initiates force when it prevents people from defending themselves. In this letter, Childs takes on Rand’s specific claims maintaining that many of her arguments are not as logical as Rand implies. He argues that just because people in society should abide by objective rules it does not follow that a government monopoly is necessary. Her argument is equivalent to saying that because one must follow objective procedures to produce a ton of steel, government steel production is necessary. Childs points out that Rand simply assumes that competing police will act violently and she assumes that her benevolent government will not. Economists call this the Nirvana fallacy. An upset Rand never wrote a written response and had Child’s subscription to The Objectivist cancelled. Child’s letter made its rounds and, according to Jeffrey Rogers Hummel, was one of the most influential writings in convincing Rand-influenced libertarians to become full-fledged anarchists.

As the 1970s progressed, the number of people writing about anarchism increased exponentially. In 1977 Murray Rothbard founded the Journal of Libertarian Studies, which printed many articles on anarchy. One exemplary article from an early issue is “Do We Ever Really Get Out of Anarchy?” by Alfred Cuzan. In this article he questions some of the basic assumptions of government advocates such as Rand. If a third party is required to settle disputes between individuals, who settles a dispute between individuals and the state? Cuzan argues that creating government is simply replacing one form of anarchic relations with another. Unenforceable relations between people or governments will always exist, so Cuzan questions whether creating a government hierarchy is desirable.

Later critics of anarchy do not posit that the state is necessary or that the state is just as in Rand or Nozick. Nevertheless, these critics of anarchy argue that the state might be inevitable. In one of the more sophisticated criticisms of libertarian anarchy, Tyler Cowen argues that a system with competing courts will devolve into coercive government because law enforcement is a network industry where firms must be interdependent on each other. Cowen’s article, “Law as a Public Good: The Economics of Anarchy,” includes “Public Good” in the title, not because the government is providing a good but because Cowen believes that a legal system must apply to everyone in a geographic area. He argues that if firms are able to cooperate to settle disputes that same mechanism will enable them to cooperate to collude. Even if multiple firms exist, Cowen argues the result will be a de facto monopoly that can use force to exact taxes just like government.

David Friedman responds to Cowen in “Law as a Private Good.” He agrees that firms would have relationships with other firms, but he disagrees that the industry must be a network industry that facilitates a cartel. He argues that a situation with bilateral contracts between firms is quite different from a situation with one industry-wide contract. If the only relationships in the industry are between pairs of firms, these relationships do nothing to enhance their ability to collude. Friedman argues that the situation is akin to the contractual relationships between grocery stores and suppliers. Cowen’s “Rejoinder to David Friedman on the Economics of Anarchy” (1994) provides a brief response arguing that analogies from regular industries do not apply. Cowen argues that competing firms must cooperate to enforce laws and he argues that they will be able to use force against those who do not comply. The number of firms is unimportant because even though the world has many different police forces and local governments they still collude. Cowen believes that often governments do terrible things, but he is pessimistic that libertarian anarchy offers a viable alternative.

Caplan and Stringham, in “Networks, Law and the Paradox of Cooperation” (2004), question Cowen’s argument that network industries facilitate collusion. Although enforcement of law across multiple agencies would require some cooperation, the ability to cooperate does not guarantee they will be able to collude. Law enforcement may require some cooperation but the network need not be all-powerful. They distinguish between self-enforcing and non-self-enforcing agreements and argue that collusive agreements between firms would be harder to enforce. For example, if firms attempt to collude to raise prices, each firm would have an incentive to break the agreement. On the other hand, if firms coordinate to boycott a bad business risk, each firm has an incentive to follow the agreement lest it be cheated itself. Caplan and Stringham give historical examples of network industries, such as banks and credit card companies, that have been able to facilitate coordination but have been unable to facilitate collusion.

Cowen and Sutter reply in “Conflict, Cooperation and Competition in Anarchy” (2005), arguing that Caplan and Stringham’s analysis underestimates the importance of the use of force. Cowen and Sutter argue that the interaction between firms is a coordination game with multiple equilibria, not all of which are libertarian. Although a situation of armed conflict may not occur, firms might end up backing down to a coercive firm rather than defending their clients’ rights. Because membership in a network is valuable, the incumbents may be able to exercise their market power at the expense of others. Such a situation will enable members of an arbitration network to enact non-libertarian rules and then refuse to deal with new entrants who do not agree. This sows the seeds for the creation of government whether we like it or not. Perhaps the Hobbesian dilemma may never be solved.

One economist who accepts many of the Hobbesian arguments yet still supports anarchy is Anthony de Jasay. In one of his many works on the subject, “Conventions: Some Thoughts on the Economics of Ordered Anarchy” (1997), de Jasay addresses the possibility that suboptimal outcomes will result in an anarchist world. First de Jasay criticizes the advocates of limited government who argue that the state has the ability to eliminate these suboptimal outcomes. Just because a problem exists does not mean that government has the ability to solve it. De Jasay argues that under anarchy individuals would have an incentive to internalize some of the negative externalities that would result from conflict. The key is to find market solutions to potential problems. He also addresses the claim that people need government once people want to interact outside small groups. He says that although any given transaction may appear to be a prisoners’ dilemma, transactions take place in the complex web of society where repeated transactions and reputation create incentives for cooperation.

Andrew Rutten addresses de Jasay’s arguments in “Can Anarchy Save Us from Leviathan?” (1999). Although Rutten accepts most of de Jasay’s criticisms of government, he is unconvinced that anarchy, or any other system for that matter, can eliminate the problem of force. Rutten accepts the argument that government will always abuse its power and that constitutions are of little use; he also accepts the argument prisoners’ dilemmas problems are not as ubiquitous in the market as most supporters of government believe. Nevertheless, Rutten argues that anarchists may be too optimistic in their outlook because the incentive to abuse power and expropriate property will still remain. Anarchists, just like governments, will have an incentive to act against the wishes of others. According to this pessimistic anarchist, property rights may never be secure.

Another author who holds a pessimistic view towards anarchism is Randall Holcombe. In “Government: Unnecessary but Inevitable” (2004), Holcombe agrees with libertarian anarchists that government is coercive and unnecessary for public goods, but he maintains that nothing can be done to prevent its existence. Like Rutten, he argues that incentives for opportunistic behavior will always exist and he argues that libertarian anarchy would either internally devolve into government or be overtaken by force. Holcombe points out that the world is ruled by governments, which shows that anarchy is not an option. Instead of advocating government abolition, Holcombe argues that libertarians should seek to find ways to make government as small as possible. Holcombe maintains that the best course of action is preemptively creating a limited government that will still expropriate, but will expropriate less than less limited governments.

Leeson and Stringham question Holcombe’s account in “Is Government Inevitable?” (2005), maintaining that Holcombe is too pessimistic about the possibility of stateless orders and too optimistic about the possibility of limited government. They point to many historical examples of anarchist societies, including modern-day Somalia, and argue that the evidence that most nations are currently controlled by states says nothing about the long-term prospects for anarchy. They also question the idea that society can create a more benign government if all governments are created for the benefit of their creators. If Holcombe’s Hobbesian assumptions are correct then nothing stops limited government from becoming unlimited government. Leeson and Stringham argue that limiting government ultimately depends on ideological opposition to the state, and argue that if limited government is possible so too is anarchy.



III. History of Anarchist Thought

The next section contains a sampling of early anarchist works as well as modern commentary on the history of anarchist thought. Two chapters are by eighteenth- and nineteenth-century Europeans, five chapters are by nineteenth-century Americans, and three chapters are by contemporary writers who provide overviews of anarchist thought. Anarchist sentiment has a long history but its explicit formulation only came within the past couple centuries with the vast majority of the work coming in the past three decades. How does private property anarchism relate to other political philosophies and how did anarchists arrive at their views?

David Hart provides an excellent history of how private-property anarchism evolved. This chapter reprints portions of Hart’s three-part essay, “Gustave de Molinari and the Anti-statist Liberal Tradition.” David Hart sees private-property anarchism as originating from classical liberal philosophy, which focused the importance private property rights and the need to constrain the state. Eighteenth- and nineteenth-century anarchists and quasi-anarchists ended up advancing the view to the logical extreme, concluding that government is not needed at all. Private property anarchism was most explicitly spelled out starting in the nineteenth century by authors such as Gustav de Molinari. David Hart discusses the influence of these writers and how their ideas were passed on to the anarchists who exist today.

One of the earliest works that is clearly anarchist is Edmund Burke’s “Vindication of Natural Society.” Burke, who is often considered the father of new conservatism, published this essay anonymously as a letter by “a late noble writer” in 1757. Burke later had political aspirations, so when people discovered he was the author Burke claimed that the piece was a satire. The issue is debated in Pagano (1982), but Murray Rothbard (1958, p. 114) believed, “Careful reading reveals hardly a trace of irony or satire. In fact, it is a very sober and earnest treatise, written in his characteristic style.” Burke’s piece is a scathing attack on government. He discusses how governments have killed millions through wars and have enslaved their citizens. It does not matter if governments are despotic, aristocratic, or democratic; they are still tyrannical. Are not government laws created to protect the weak? Burke responds, “surely no Pretence can be so ridiculous.” We may never know Burke’s true motivation but this piece is an all time anarchist classic.

The first person to explicitly advocate competitive law enforcement was Belgian economist Gustave de Molinari, who wrote “The Production of Security” in 1849. Molinari argues that, because competition better serves the interests of consumers, there should be competition in all areas, including law. He maintains that all monopolies are coercive and argues that the natural consequence of monopoly over security is war. Governments war only because they wish to wrest the monopoly over the use of force; if the monopoly over the use of force could be eliminated so too would the incentives for aggression. Molinari proposes letting individuals be clients of any enforcement agency of their choice and provides a brief description of how such a system might work. He believes that law enforcement would likely be territorially based but he says that individuals should be able go to another protection agency in case of abuse. The article was revolutionary in its day and can be considered the first piece to explain how a system with private police might function.

In America, although the colonists were not writing economics treatises on private-property anarchism, Murray Rothbard argues that anarchist sentiment has a long history. In “Individualist Anarchism in the U.S.: The Origins,” Rothbard describes how many seventeenth-century colonists opposed taxation or any form of government, often on religious grounds. Rothbard discusses such people as Anne Hutchinson, who left Massachusetts and ended up setting up communities that operated without a state. In seventeenth-century Pennsylvania, William Penn did not intend to create an anarchist colony, but it ended up being de facto anarchy for some years. Many of the Quakers believed that any participation in government was a violation of Quaker principles, and when Penn tried to impose a tax he was met with strong resistance. Eventually Penn and others created government but the legacy of anarchist sentiment lived on.

Voltairine de Cleyre lived from 1866–1912 and wrote that the principles of the American Revolution were anarchist. De Cleyre was one of the many nineteenth-century individualist anarchists in America and she wrote “Anarchism and American Traditions” in 1908. In this chapter de Cleyre makes the case that the principles of the American Revolution need to be reawakened. She outlines the commonalities between the revolutionaries and the individualist anarchists in their mistrust of government and their goal to create equal liberty for all. Unfortunately, after the Revolution the government has grown and the public has not done enough to stop it. In the early 1800s Americans were concerned about having a standing army of 3,000 and in de Cleyre’s day she was outraged that the number had grown to 80,000. (In 2005 the U.S. government has a standing army of over 1.4 million people!3) Wishful thinking notwithstanding, the Constitution appears to be ineffective against the growth of government.

Nineteenth-century Boston anarchist Lysander Spooner provides a scathing analysis of the U.S. Constitution in “No Treason: The Constitution of No Authority.” This chapter reprints a portion of his 1869 attack on the federal government of the United States. How the times have changed: Whereas in modern times defenders of Constitution are considered defenders of small government, in the nineteenth century defenders of the Constitution were considered defenders of big government! Spooner argues that the Constitution is an illegitimate social contract because neither he nor anyone he knows actually signed the Constitution. Just because thirty-nine men signed the Constitution in 1787 does not mean that it should hold any moral weight on the other 3 million Americans at the time or the 300 million Americans living today. Spooner likens the government to a highway robber but argues that government is worse. After stealing your money the highway robber is too much of a gentleman to follow you around and say he is protecting you!

Nineteenth-century Tennessee preacher David Lipscomb is also critical of the idea that government is created for moral reasons. His 1889 Civil Government: Its Origin, Mission, and Destiny, and the Christian’s Relation to It provides an in-depth analysis of the morality government and a portion of this work is reprinted here. He says that government is founded upon force and that moral people should have nothing to do with it. He says that government only tries to appear as if it is a force for good, but government’s tactics are deceitful like those of the devil. He argues that Christianity and government are at odds, and that supporters of the state are not true followers of God. He argues that Christians should not participate in politics, vote, work in government administration, or participate on juries. The methods of all government institutions including courts are nothing more than the use of force.

Lysander Spooner also criticizes the government legal system in “Trial by Jury” (1852). Spooner, a lawyer by training, wrote volumes defending liberty. He argues that trial by jury was created so laws would be judged by citizens rather than by government. He describes how government courts corrupt this institution by creating the laws of evidence, deciding who will serve on juries, and dictating the laws juries are to enforce. The government co-opts this bulwark for liberty and replaces it with a trial by government. Spooner maintains that a government legal system cannot be trusted because it is allowed to determine the legality of its own acts. He argues that juries should be able to judge any law to be illegitimate regardless of what government says.

Another nineteenth-century Boston anarchist was Benjamin Tucker, who published the periodical Liberty from 1881–1908 (McElroy, 2003). Tucker wrote many small contributions on anarchy and he also delved into philosophy and economics. Subsequent writers, such as Rothbard (1974/2000), have criticized Tucker for his old-fashioned economic views (and many libertarians will find he also had some odd views on ethics), but Tucker was strong on the question of anarchy. In his “Relation of the State to the Individual”4 (1890), Tucker argues that people will be better off by cooperating without government. He says that if one opposes the initiation of the use of force one must oppose the state in all forms. He argues that defense is not an essential component of the state but aggression is; defense was just an afterthought. In addition to violating liberty, the state adds insult to injury by making its victims pay. These words ring true today.

The final chapter in this section puts private-property anarchism into perspective by comparing it to other political and economic philosophies. David Osterfeld gives a “Political and Economic Overview,” which is reprinted from his book Freedom, Society, and State: An Investigation of the Possibility of Society Without Government. He outlines how on the political spectrum one can be anywhere from an anarchist to a hyperarchist and on the economic spectrum one can be anywhere from a capitalist to a socialist. Osterfeld distinguishes between the various types of anarchism, from socialist to capitalist: anarcho-communism, anarcho-collectivism, anarcho-syndicalism, mutualism, Godwinism, egoism, philosophical anarchism, and individualist anarchism. Many mistakenly lump all anarchists together, which might be one reason why some conservatives and classical liberals get scared if they hear the suggestion to get rid of government police. In addition, Osterfeld distinguishes between the capitalist systems, from statist to anarchist: conservatism, classical liberalism, objectivism, evolutionary individualist anarchism, minarchism, ultraminarchism, and individualist anarchism. Many people mistakenly lump all forms of capitalism together, which might be one reason some critics of crony state capitalism believe they must oppose capitalism altogether. Osterfeld’s chapter provides a useful roadmap for thinking about the relationships between different political and economic philosophies.



IV. Historical Case Studies of Non-Government Law Enforcement

The chapters in this section show that the idea that markets can function without government law enforcement is not just science fiction. Theories or speculative accounts about how an anarchist society might function are well and good, but many people remain unconvinced until they see something in practice. As the chapters in this section demonstrate, the world is replete with examples of private law enforcement or markets that function without formal law enforcement at all.5 These studies range from historical episodes from hundreds of years ago to often-overlooked situations in modern society. Many of these research articles have appeared in top ranked economics journals and they show that research on private-property anarchism can be more than pure theorizing.

Bruce Benson has two books and dozens of articles on private law enforcement; two of his articles are included here. The first, “Are Public Goods Really Common Pools? Considerations of the Evolution of Policing and Highways in England,” appeared in Economic Inquiry and documents how private parties in medieval England solved disputes without relying on government. The system was largely restitution based, so wrongdoers would have to compensate their victims. Even though law enforcement requires coordination between many people, Benson describes how people joined groups of one hundred to police and settle disputes. The Anglo-Saxon kings, however, began centralizing the law once they realized that they could use the legal system to collect revenue. By declaring private torts to be violations of the king’s peace as well, they could require wrongdoers to pay restitution to the king in addition to the actual victim. By the time of the Norman invasion, the king declared that all of the restitution must go directly to the king. Predictably, this eliminated the incentive for private law enforcement and then created the “need” for public law enforcement. The article shows that government law enforcement was not created to deal with market failure and instead was created to enhance revenue for the state!

Another article that shows that government law enforcement is unnecessary is Joseph Peden’s “Property Rights in Celtic Irish Law.” Peden’s article is important because, along with Friedman (1979) and Anderson and Hill (1979), it was one of the first to document how a system of private law enforcement actually functioned. In medieval Ireland disputes were settled by private jurists called brehons and law relied on the use of sureties rather than government coercion. The legal system was based on restitution rather than punishment and people could pledge property or their own personal labor as a bond. Peden provides many specific details about the property rights system, which shows that our contemporary government law enforcement system is not the only one.

Another historical case study of medieval times is David Friedman’s “Private Creation and Enforcement of Law—A Historical Case” (1979), which documents how Iceland had a system of competing law enforcement for over three hundred years. People had a choice of law enforcing bodies and they could join another coalition at will. If someone committed an offense he would pay restitution unless he wanted to be deemed an outlaw. Victims were given the right of compensation or they could transfer that right to another party who was more likely to collect the fine. Because people would have to pay if they committed a wrong, the system created incentives to reduce conflict. Friedman argues that this competitive system created relatively efficient law and it led to a murder rate that was lower than in the current United States.

In addition to providing systems of criminal or tort law, private legal systems provided contract law as well. In the middle ages most disputes between merchants were settled privately in courts developed by the merchants themselves. Paul Milgrom, Douglass North, and Barry Weingast document how this system functioned in “The Role of Institutions in the Revival of Trade: The Law Merchant, Private Judges, and the Champagne Fairs.”6 Milgrom, North, and Weingast represent this situation using game theory, so for those interested in formalizing some of the anarchist theories this paper offers a model. These authors explain how merchants would bring their disputes to private courts, and if a merchant refused listen to the court he would be blacklisted by the remaining merchants. These private courts show that laws of commerce can be enforced without resorting to government or the use of force.

Examples of non-government law enforcement occur throughout the globe. Bruce Benson, in “Legal Evolution in Primitive Societies” (1988), documents how many societies use voluntary customary law rather than government imposed law. If a legal rule is beneficial people will have an incentive to adopt it and it need not be imposed by the state. He describes the legal system of the Kapauku Papuans of West New Guinea in the twentieth century who had no formal government yet had a private legal system that evolved to meet ongoing needs. The Kapauku created reciprocal legal arrangements based on kinship and based on the reputation of tonowi (wealthy men) who they trusted to assist in legal matters. The legal system was mostly based on restitution or public reprimand rather than punishment, and the system had a large respect for individual property rights.

Non-government legal systems also have a history in America as Terry Anderson and P. J. Hill document in “American Experiment in Anarcho-Capitalism: The Not So Wild, Wild West” (1979). Governments were unestablished in much of the frontier in nineteenth-century America, yet it turns out that the frontier system was much more peaceful than the depictions in movies. Anderson and Hill describe the enforcement methods in the West: Land clubs enabled people to establish property rights even though the federal government had yet to survey the territory; cattlemen’s associations helped enforce property rights in the open range, which had millions of cattle and lacked government police; mining camps established ways of settling mining claims without the use of lawyers; and wagon trains dealt with enforcement issues once people traveling West left the jurisdiction of the federal government. Many think of systems of private law enforcement as completely foreign to the American experience; Anderson and Hill show otherwise. Anderson and Hill (1975) developed these ideas further in the Journal of Law and Economics and a book published by Stanford in 2004, but this 1979 Journal of Libertarian Studies article is a classic.

Another study of the American West is done by Yale University law professor Robert Ellickson. This time, however, the study is about contemporary society. This chapter reprints part of Ellickson’s Order Without Law, which shows that examples of non-government law enforcement are alive and well today. While many theorists assume that individuals respect property rights only because of the threat of law, Ellickson’s case study of farmers and ranchers in rural Shasta County, California shows nothing of the sort. Ellickson studied the official laws to figure out how cattle trespass disputes “should” be settled, and then he went to Shasta County to ask people how the disputes were actually settled. Ellickson found that ranchers and farmers (and even town lawyers!) had little idea what the laws actually said. Instead of relying on legalistic methods of dealing with disputes, the ranchers and farmers relied on notions of what they considered right. Because their norms often differed significantly from the law, their system of property rights and means of settling disputes is clearly not a product of government.



Summary

The state has worked for years attempting to indoctrinate people of the necessity of government law enforcement. The chapters in this volume suggest that this government wisdom is wrong. Just because monopolization of law was a convenient way for government to enhance revenue and exert control does not mean that government law is necessary. The articles in this volume are important from two perspectives. From an academic perspective they show that anarchism might be a useful lens to help us analyze the world. Do people only cooperate because of the threat of government law? Perhaps the answer is no. By taking a more realistic perspective, the anarchists have the potential to shed light on many situations that others cannot explain. The articles in this book, especially in the case study section, represent the tip of the iceberg of possible articles about anarchy. Like the farmers and ranchers in Shasta County, self-governance is all around us, and this presents a tremendous opportunity for academic research.

From a normative perspective private-property anarchism may be important for promoting liberty in both the short and long run. For those interested in marginal change in the short run, private-property anarchism has practical policy implications today. For example, should individuals be able to opt for arbitration (if all parties agree), or should government regulate and overturn arbitration decisions as it does today? Likewise, should landowners be allowed to create gated communities with private security, or should government make their streets open to the public and patrol them with government police? Private-property anarchism sheds light on these issues.

Private-property anarchism is also important for the long-run prospects for liberty. Markets have been a blessing wherever they have been implemented and government has been a calamity wherever it has been implemented. Instead of advocating a system that we know does not work, why not advocate a system that might? Limited government appears to be inherently unstable and anarchism might offer the libertarian the only alternative. In the past 250 years the world has successfully thrown off the yoke of monarchism and in the past twenty-five years the world has successfully thrown off the yoke of communism. Why not continue and throw off the bonds of all government?



Notes


	1. The 1972 volume also reprinted Wollstein’s (1969) short monograph Society Without Coercion, which advocates anarchism but goes in less depth than the Tannehills.

	2. These arguments are elaborated in greater detail in Hummel (1990) and Hummel (2001).

	3. From 1800 to 2005 the American population has increased fifty fold whereas the number of people in the U.S. military has increased almost 500 fold.

	4. This chapter reprints the majority of his article but leaves off the last few pages, most of which is a long quote from Proudhon.

	5. A lot of research analyzes private police or courts that operate within the context of a government system (Foldvary, 1994; Mahoney, 1997; Romano, 1998; Stringham, 1999, 2002; and 2003), but the examples in this section focus on case studies where government police and courts are largely absent.

	6. Between these authors, two have appointments at Stanford and one has a Nobel Prize and the article was published in a highly ranked journal. The article demonstrates that anarchist research may have a place in mainstream outlets.
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Section I: Theory of Private Property Anarchism





2 Police, Law, and the Courts

Murray Rothbard


Police Protection

The market and private enterprise do exist, and so most people can readily envision a free market in most goods and services. Probably the most difficult single area to grasp, however, is the abolition of government operations in the service of protection: police, the courts, etc.—the area encompassing defense of person and property against attack or invasion. How could private enterprise and the free market possibly provide such service? How could police, legal systems, judicial services, law enforcement, prisons—how could these be provided in a free market? We have already seen how a great deal of police protection, at the least, could be supplied by the various owners of streets and land areas. But we now need to examine this entire area systematically.

In the first place, there is a common fallacy, held even by most advocates of laissez-faire, that the government must supply “police protection,” as if police protection were a single, absolute entity, a fixed quantity of something which the government supplies to all. But in actual fact there is no absolute commodity called “police protection” any more than there is an absolute single commodity called “food” or “shelter.” It is true that everyone pays taxes for a seemingly fixed quantity of protection, but this is a myth. In actual fact, there are almost infinite degrees of all sorts of protection. For any given person or business, the police can provide everything from a policeman on the beat who patrols once a night, to two policemen patrolling constantly on each block, to cruising patrol cars, to one or even several round-the-clock personal bodyguards. Furthermore, there are many other decisions the police must make, the complexity of which becomes evident as soon as we look beneath the veil of the myth of absolute “protection.” How shall the police allocate their funds, which are, of course, always limited as are the funds of all other individuals, organizations, and agencies? How much shall the police invest in electronic equipment? fingerprinting equipment? detectives as against uniformed police? patrol cars as against foot police, etc.?

The point is that the government has no rational way to make these allocations. The government only knows that it has a limited budget. Its allocations of funds are then subject to the full play of politics, boondoggling, and bureaucratic inefficiency, with no indication at all as to whether the police department is serving the consumers in a way responsive to their desires or whether it is doing so efficiently. The situation would be different if police services were supplied on a free, competitive market. In that case, consumers would pay for whatever degree of protection they wish to purchase. The consumers who just want to see a policeman once in a while would pay less than those who want continuous patrolling, and far less than those who demand twenty-four-hour bodyguard service. On the free market, protection would be supplied in proportion and in whatever way that the consumers wish to pay for it. A drive for efficiency would be insured, as it always is on the market, by the compulsion to make profits and avoid losses, and thereby to keep costs low and to serve the highest demands of the consumers. Any police firm that suffers from gross inefficiency would soon go bankrupt and disappear.

One big problem a government police force must always face is: what laws really to enforce? Police departments are theoretically faced with the absolute injunction, “enforce all laws,” but in practice a limited budget forces them to allocate their personnel and equipment to the most urgent crimes. But the absolute dictum pursues them and works against a rational allocation of resources. On the free market, what would be enforced is whatever the customers are willing to pay for. Suppose, for example, that Mr. Jones has a precious gem he believes might soon be stolen. He can ask, and pay for, round-the-clock police protection at whatever strength he may wish to work out with the police company. He might, on the other hand, also have a private road on his estate he doesn’t want many people to travel on—but he might not care very much about trespassers on that road. In that case, he won’t devote any police resources to protecting the road. As on the market in general, it is up to the consumer—and since all of us are consumers this means each person individually decides how much and what kind of protection he wants and is willing to buy.

All that we have said about landowners’ police applies to private police in general. Free-market police would not only be efficient, they would have a strong incentive to be courteous and to refrain from brutality against either their clients or their clients’ friends or customers. A private Central Park would be guarded efficiently in order to maximize park revenue, rather than have a prohibitive curfew imposed on innocent—and paying—customers. A free market in police would reward efficient and courteous police protection to customers and penalize any falling off from this standard. No longer would there be the current disjunction between service and payment inherent in all government operations, a disjunction which means that police, like all other government agencies, acquire their revenue, not voluntarily and competitively from consumers, but from the taxpayers coercively.

In fact, as government police have become increasingly inefficient, consumers have been turning more and more to private forms of protection. We have already mentioned block or neighborhood protection. There are also private guards, insurance companies, private detectives, and such increasingly sophisticated equipment as safes, locks, and closed-circuit TV and burglar alarms. The President’s Commission on Law Enforcement and the Administration of Justice estimated in 1969 that government police cost the American public $2.8 billion a year, while it spends $1.35 billion on private protection service and another $200 million on equipment, so that private protection expenses amounted to over half the outlay on government police. These figures should give pause to those credulous folk who believe that police protection is somehow, by some mystic right or power, necessarily and forevermore an attribute of State sovereignty.1

Every reader of detective fiction knows that private insurance detectives are far more efficient than the police in recovering stolen property. Not only is the insurance company impelled by economics to serve the consumer—and thereby try to avoid paying benefits—but the major focus of the insurance company is very different from that of the police. The police, standing as they do for a mythical “society,” are primarily interested in catching and punishing the criminal; restoring the stolen loot to the victim is strictly secondary. To the insurance company and its detectives, on the other hand, the prime concern is recovery of the loot, and apprehension and punishment of the criminal is secondary to the prime purpose of aiding the victim of crime. Here we see again the difference between a private firm impelled to serve the customer-victim of crime and the public police, which is under no such economic compulsion.

We cannot blueprint a market that exists only as an hypothesis, but it is reasonable to believe that police service in the libertarian society would be supplied by the landowners or by insurance companies. Since insurance companies would be paying benefits to victims of crime, it is highly likely that they would supply police service as a means of keeping down crime and hence their payment of benefits. It is certainly likely in any case that police service would be paid for in regular monthly premiums, with the police agency—whether insurance company or not—called on whenever needed.

This supplies what should be the first simple answer to a typical nightmare question of people who first hear about the idea of a totally private police: “Why, that means that if you’re attacked or robbed you have to rush over to a policeman and start dickering on how much it will cost to defend you.” A moment’s reflection should show that no service is supplied in this way on the free market. Obviously, the person who wants to be protected by Agency A or Insurance Company B will pay regular premiums rather than wait to be attacked before buying protection. “But suppose an emergency occurs and a Company A policeman sees someone being mugged; will he stop to ask if the victim has bought insurance from Company A?” In the first place, this sort of street crime will be taken care of, as we noted above, by the police hired by whoever owns the street in question. But what of the unlikely case that a neighborhood does not have street police, and a policeman of Company A happens to see someone being attacked? Will he rush to the victim’s defense? That, of course, would be up to Company A, but it is scarcely conceivable that private police companies would not cultivate goodwill by making it a policy to give free aid to victims in emergency situations and perhaps ask the rescued victim for a voluntary donation afterward. In the case of a homeowner being robbed or attacked, then of course he will call on whichever police company he has been using. He will call Police Company A rather than “the police” he calls upon now.

Competition insures efficiency, low price, and high quality, and there is no reason to assume a priori, as many people do, that there is something divinely ordained about having only one police agency in a given geographical area. Economists have often claimed that the production of certain goods or services is a “natural monopoly,” so that more than one private agency could not long survive in a given area. Perhaps, although only a totally free market could decide the matter once and for all. Only the market can decide what and how many firms, and of what size and quality, can survive in active competition. But there is no reason to suppose in advance that police protection is a “natural monopoly.” After all, insurance companies are not; and if we can have Metropolitan, Equitable, Prudential, etc., insurance companies coexisting side by side, why not Metropolitan, Equitable, and Prudential police protection companies? Gustave de Molinari, the nineteenth-century French free-market economist, was the first person in history to contemplate and advocate a free market for police protection.2 Molinari estimated that there would eventually turn out to be several private police agencies side by side in the cities, and one private agency in each rural area. Perhaps—but we must realize that modern technology makes much more feasible branch offices of large urban firms in even the most remote rural areas. A person living in a small village in Wyoming, therefore, could employ the services of a local protection company, or he might use a nearby branch office of the Metropolitan Protection Company.

“But how could a poor person afford private protection he would have to pay for instead of getting free protection, as he does now?” There are several answers to this question, one of the most common criticisms of the idea of totally private police protection. One is: that this problem of course applies to any commodity or service in the libertarian society, not just the police. But isn’t protection necessary? Perhaps, but then so is food of many different kinds, clothing, shelter, etc. Surely these are at least as vital if not more so than police protection, and yet almost nobody says that therefore the government must nationalize food, clothing, shelter, etc., and supply these free as a compulsory monopoly. Very poor people would be supplied, in general, by private charity, as we saw in our chapter on welfare. Furthermore, in the specific case of police there would undoubtedly be ways of voluntarily supplying free police protection to the indigent—either by the police companies themselves for goodwill (as hospitals and doctors do now) or by special “police aid” societies that would do work similar to “legal aid” societies today. (Legal aid societies voluntarily supply free legal counsel to the indigent in trouble with the authorities.)

There are important supplementary considerations. As we have seen, police service is not “free”; it is paid for by the taxpayer, and the taxpayer is very often the poor person himself. He may very well be paying more in taxes for police now than he would in fees to private, and far more efficient, police companies. Furthermore, the police companies would be tapping a mass market; with the economies of such a large-scale market, police protection would undoubtedly be much cheaper. No police company would wish to price itself out of a large chunk of its market, and the cost of protection would be no more prohibitively expensive than, say, the cost of insurance today. (In fact, it would tend to be much cheaper than current insurance, because the insurance industry today is heavily regulated by government to keep out low-cost competition.)

There is a final nightmare which most people who have contemplated private protection agencies consider to be decisive in rejecting such a concept. Wouldn’t the agencies always be clashing? Wouldn’t “anarchy” break out, with perpetual conflicts between police forces as one person calls in “his” police while a rival calls in “his”?

There are several levels of answers to this crucial question. In the first place, since there would be no overall State, no central or even single local government, we would at least be spared the horror of inter State wars, with their plethora of massive, superdestructive, and now nuclear, weapons. As we look back through history, isn’t it painfully clear that the number of people killed in isolated neighborhood “rumbles” or conflicts is as nothing to the total mass devastation of inter State wars? There are good reasons for this. To avoid emotionalism let us take two hypothetical countries: “Ruritania” and “Walldavia.” If both Ruritania and Walldavia were dissolved into a libertarian society, with no government and innumerable private individuals, firms, and police agencies, the only clashes that could break out would be local, and the weaponry would necessarily be strictly limited in scope and devastation. Suppose that in a Ruritanian city two police agencies clash and start shooting it out. At worst, they could not use mass bombing or nuclear destruction or germ warfare, since they themselves would be blown up in the holocaust. It is the slicing off of territorial areas into single, governmental monopolies that leads to mass destruction—for then if the single monopoly government of Walldavia confronts its ancient rival, the government of Ruritania, each can wield weapons of mass destruction and even nuclear warfare because it will be the “other guy” and the “other country” they will hurt. Furthermore, now that every person is a subject of a monopoly government, in the eyes of every other government he becomes irretrievably identified with “his” government. The citizen of France is identified with “his” government, and therefore if another government attacks France, it will attack the citizenry as well as the government of France. But if Company A battles with Company B, the most that can happen is that the respective customers of each company may be dragged into the battle—but no one else. It should be evident, then, that even if the worst happened, and a libertarian world would indeed become a world of “anarchy,” we would still be much better off than we are now, at the mercy of rampant, “anarchic” nation-states, each possessing a fearsome monopoly of weapons of mass destruction. We must never forget that we are all living, and always have lived, in a world of “international anarchy,” in a world of coercive nation-states unchecked by any overall world government, and there is no prospect of this situation changing.

A libertarian world, then, even if anarchic, would still not suffer the brutal wars, the mass devastation, the A-bombing, that our State-ridden world has suffered for centuries. Even if local police clash continually, there would be no more Dresdens, no more Hiroshimas.

But there is far more to be said. We should never concede that this local “anarchy” would be likely to occur. Let us separate the problem of police clashes into distinct and different parts: honest disagreements, and the attempt of one or more police forces to become “outlaws” and to extract funds or impose their rule by coercion. Let us assume for a moment that the police forces will be honest, and that they are only driven by honest clashes of opinion; we will set aside for a while the problem of outlaw police. Surely one of the very important aspects of protection service the police can offer their respective customers is quiet protection. Every consumer, every buyer of police protection, would wish above all for protection that is efficient and quiet, with no conflicts or disturbances. Every police agency would be fully aware of this vital fact. To assume that police would continually clash and battle with each other is absurd, for it ignores the devastating effect that this chaotic “anarchy” would have on the business of all the police companies. To put it bluntly, such wars and conflicts would be bad—very bad—for business. Therefore, on the free market, the police agencies would all see to it that there would be no clashes between them, and that all conflicts of opinion would be ironed out in private courts, decided by private judges or arbitrators.

To get more specific: in the first place, as we have said, clashes would be minimal because the street owner would have his guards, the storekeeper his, the landlord his, and the homeowner his own police company. Realistically, in the everyday world there would be little room for direct clashes between police agencies. But suppose, as will sometimes occur, two neighboring home owners get into a fight, each accuses the other of initiating assault or violence, and each calls on his own police company, should they happen to subscribe to different companies. What then? Again, it would be pointless and economically as well as physically self-destructive for the two police companies to start shooting it out. Instead, every police company, to remain in business at all, would announce as a vital part of its service, the use of private courts or arbitrators to decide who is in the wrong.



The Courts

Suppose, then, that the judge or arbitrator decides Smith was in the wrong in a dispute, and that he aggressed against Jones. If Smith accepts the verdict, then, whatever damages or punishment is levied, there is no problem for the theory of libertarian protection. But what if he does not accept it? Or suppose another example: Jones is robbed. He sets his police company to do detective work in trying to track down the criminal. The company decides that a certain Brown is the criminal. Then what? If Brown acknowledges his guilt, then again there is no problem and judicial punishment proceeds, centering on forcing the criminal to make restitution to the victim. But, again, what if Brown denies his guilt?

These cases take us out of the realm of police protection and into another vital area of protection: judicial service, i.e., the provision, in accordance with generally accepted procedures, of a method of trying as best as one can to determine who is the criminal, or who is the breaker of contracts, in any sort of crime or dispute. Many people, even those who acknowledge that there could be privately competitive police service supplied on a free market, balk at the idea of totally private courts. How in the world could courts be private? How would courts employ force in a world without government? Wouldn’t eternal conflicts and “anarchy” then ensue?

In the first place, the monopoly courts of government are subject to the same grievous problems, inefficiencies, and contempt for the consumer as any other government operation. We all know that judges, for example, are not selected according to their wisdom, probity, or efficiency in serving the consumer, but are political hacks chosen by the political process. Furthermore, the courts are monopolies; if, for example, the courts in some town or city should become corrupt, venal, oppressive, or inefficient, the citizen at present has no recourse. The aggrieved citizen of Deep Falls, Wyoming, must be governed by the local Wyoming court or not at all. In a libertarian society, there would be many courts, many judges to whom he could turn. Again, there is no reason to assume a “natural monopoly” of judicial wisdom. The Deep Falls citizen could, for example, call upon the local branch of the Prudential Judicial Company.

How would courts be financed in a free society? There are many possibilities. Possibly, each individual would subscribe to a court service, paying a monthly premium, and then calling upon the court if he is in need. Or, since courts will probably be needed much less frequently than policemen, he may pay a fee whenever he chooses to use the court, with the criminal or contract-breaker eventually recompensing the victim or plaintiff. Or, in still a third possibility, the courts may be hired by the police agencies to settle disputes, or there may even be “vertically integrated” firms supplying both police and judicial service: the Prudential Judicial Company might have a police and a judicial division. Only the market will be able to decide which of these methods will be most appropriate.

We should all be more familiar with the increasing use of private arbitration, even in our present society. The government courts have become so clogged, inefficient, and wasteful that more and more parties to disputes are turning to private arbitrators as a cheaper and far less time-consuming way of settling their disputes. In recent years, private arbitration has become a growing and highly successful profession. Being voluntary, furthermore, the rules of arbitration can be decided rapidly by the parties themselves, without the need for a ponderous, complex legal framework applicable to all citizens. Arbitration therefore permits judgments to be made by people expert in the trade or occupation concerned. Currently, the American Arbitration Association, whose motto is “The Handclasp is Mightier than the Fist,” has 25 regional offices throughout the country, with 23,000 arbitrators. In 1969, the Association conducted over 22,000 arbitrations. In addition, the insurance companies adjust over 50,000 claims a year through voluntary arbitration. There is also a growing and successful use of private arbitrators in automobile accident claim cases.

It might be protested that, while performing an ever greater proportion of judicial functions, the private arbitrators’ decisions are still enforced by the courts, so that once the disputing parties agree on an arbitrator, his decision becomes legally binding. This is true, but it was not the case before 1920, and the arbitration profession grew at as rapid a rate from 1900 to 1920 as it has since. In fact, the modern arbitration movement began in full force in England during the time of the American Civil War, with merchants increasingly using the “private courts” provided by voluntary arbitrators, even though the decisions were not legally binding. By 1900, voluntary arbitration began to take hold in the United States. In fact, in medieval England, the entire structure of merchant law, which was handled clumsily and inefficiently by the government’s courts, grew up in private merchants’ courts. The merchants’ courts were purely voluntary arbitrators, and the decisions were not legally binding. How, then, were they successful?

The answer is that the merchants, in the Middle Ages and down to 1920, relied solely on ostracism and boycott by the other merchants in the area. In other words, should a merchant refuse to submit to arbitration or ignore a decision, the other merchants would publish this fact in the trade, and would refuse to deal with the recalcitrant merchant, bringing him quickly to heel. Wooldridge mentions one medieval example:


Merchants made their courts work simply by agreeing to abide by the results. The merchant who broke the understanding would not be sent to jail, to be sure, but neither would he long continue to be a merchant, for the compliance exacted by his fellows, and their power over his goods, proved if anything more effective than physical coercion. Take John of Homing, who made his living marketing wholesale quantities of fish. When John sold a lot of herring on the representation that it conformed to a three-barrel sample, but which, his fellow merchants found, was actually mixed with “sticklebacks and putrid herring,” he made good the deficiency on pain of economic ostracism.3



In modern times, ostracism became even more effective, and it included the knowledge that anyone who ignored an arbitrator’s award could never again avail himself of an arbitrator’s services. Industrialist Owen D. Young, head of General Electric, concluded that the moral censure of other businessmen was a far more effective sanction than legal enforcement. Nowadays, modern technology, computers, and credit ratings would make such nationwide ostracism even more effective than it has ever been in the past.

Even if purely voluntary arbitration is sufficient for commercial disputes, however, what of frankly criminal activities: the mugger, the rapist, the bank robber? In these cases, it must be admitted that ostracism would probably not be sufficient—even though it would also include, we must remember, refusal of private street owners to allow such criminals in their areas. For the criminal cases, then, courts and legal enforcement become necessary.

How, then, would the courts operate in the libertarian society? In particular, how could they enforce their decisions? In all their operations, furthermore, they must observe the critical libertarian rule that no physical force may be used against anyone who has not been convicted as a criminal—otherwise, the users of such force, whether police or courts, would be themselves liable to be convicted as aggressors if it turned out that the person they had used force against was innocent of crime. In contrast to statist systems, no policeman or judge could be granted special immunity to use coercion beyond what anyone else in society could use.

Let us now take the case we mentioned before. Mr. Jones is robbed, his hired detective agency decides that one Brown committed the crime, and Brown refuses to concede his guilt. What then? In the first place, we must recognize that there is at present no overall world court or world government enforcing its decrees; yet while we live in a state of “international anarchy” there is little or no problem in disputes between private citizens of two countries. Suppose that right now, for example, a citizen of Uruguay claims that he has been swindled by a citizen of Argentina. Which court does he go to? He goes to his own, i.e., the victim’s or the plaintiff’s court. The case proceeds in the Uruguayan court, and its decision is honored by the Argentinian court. The same is true if an American feels he has been swindled by a Canadian, and so on. In Europe after the Roman Empire, when German tribes lived side by side and in the same areas, if a Visigoth felt that he had been injured by a Frank, he took the case to his own court, and the decision was generally accepted by the Franks. Going to the plaintiff’s court is the rational libertarian procedure as well, since the victim or plaintiff is the one who is aggrieved, and who naturally takes the case to his own court. So, in our case, Jones would go to the Prudential Court Company to charge Brown with theft.

It is possible, of course, that Brown is also a client of the Prudential Court, in which case there is no problem. The Prudential’s decision covers both parties, and becomes binding. But one important stipulation is that no coercive subpoena power can be used against Brown, because he must be considered innocent until he is convicted. But Brown would be served with a voluntary subpoena, a notice that he is being tried on such and such a charge and inviting him or his legal representative to appear. If he does not appear, then he will be tried in absentia, and this will obviously be less favorable for Brown since his side of the case will not be pleaded in court. If Brown is declared guilty, then the court and its marshals will employ force to seize Brown and exact whatever punishment is decided upon—a punishment which
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Notes


	1. See William C. Wooldridge, Uncle Sam the Monopoly Man (New Rochelle, NY: Arlington House), pp. 111ff.

	2. Cf. Gustave de Molinari, The Production of Security (New York: Center for Libertarian Studies, 1977).

	3. Wooldridge, op. cit., p. 96. Also see pp. 94–110.

	4. Bruno Leoni, Freedom and the Law (Los Angeles: Nash Publishing Co., 1972), p. 87.

	5. Ibid., pp. 23–24.

	6. Ibid., p. 188.

	7. Ibid., pp. 84–85.

	8. Ibid., p. 183.

	9. Quoted in the best introduction to ancient, anarchistic Irish institutions, Joseph R. Pedea, “Property Rights in Celtic Irish Law,” Journal of Libertarian Studies I (Spring 1977), p. 83; see also pp. 81–95. For a summary, see Peden, “Stateless Societies: Ancient Ireland,” The Libertarian Forum (April 1971), pp. 3–4.

	10. Peden, “Stateless Societies,” p. 4.

	11. Ibid.

	12. Professor Charles Donahue of Fordham University has maintained that the secular part of ancient Irish law was not simply haphazard tradition; that it was consciously rooted in the Stoic conception of natural law, discoverable by man’s reason. Charles Donahue, “Early Celtic Laws” (unpublished paper, delivered at the Columbia University Seminar in the History of Legal and Political Thought, Autumn, 1964), pp. 13ff.

	13. Peden, “Stateless Societies,” p. 4.

	14. Peden, “Stateless Societies,” p. 3; also see Kathleen Hughes, introduction to A. Jocelyn Otway-Ruthven, A History of Medieval Ireland (New York: Barnes & Noble, 1968).
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