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      Preface

      
         
         
         
      

      
      Tigers without Teeth owes a great debt to many people. The research for this book was completed over the
         course of three trips to China in 2007–2008, 2010, and 2012. The School of Social
         Development and Public Policy at Fudan University hosted my initial research trip,
         covering a full academic year. I am deeply indebted to Professors Qu Tiepeng, Fang
         Lizhu, and Peng Xizhe at Fudan for helping to launch the research project. Without
         their assistance, I could not have undertaken research on civil society organizations
         and legal development, which was considered a particularly sensitive topic in the
         period just before the Beijing Olympic Games.
      

      
       The research project was underwritten by a John B. Stephenson Fellowship from the
         Appalachian College Association and research grants from The University of the South.
         The Stephenson Fellowship afforded me the opportunity to conduct over sixty interviews
         with civil society organizations, attorneys, legal aid recipients, and international
         organizations in Shanghai, Beijing, Wuhan, Nanjing, and Kunming. Subsequent research
         trips in 2010 and 2012, supported by The University of the South, allowed me to continue
         with more than thirty focused interviews with civil society organizations, attorneys,
         state officials, and international groups on the rapidly developing fields of AIDS
         and environmental laws. Those interviews produced key insights on the political calculations
         behind which legal complaints make it into the courts and which ones do not. Thanks
         to the Appalachian College Association and the university grants committee at The
         University of the South for their generous support.
      

      
       Many of the arguments presented in this book were first presented at conferences
         or published in journal articles. Vivienne Shue, Rachel Stern, Yu Haiqing, Wu Fengshi,
         Lu Yiyi, Kenneth Foster, Joan Kaufman and Rob Efird read conference papers and journal
         manuscripts and provided encouragement for the production of the work. Marc Blecher,
         Woody Register, and Charles Brockett read portions of the manuscript and offered their
         advice on how to craft the argument. Special thanks to Elizabeth Perry, the editor
         of the series in which this book appears, and Susan McEachern, editor at Rowman &
         Littlefield, for their interest in the book manuscript. Their advice and editorial
         skills improved the manuscript and led to its rapid publication. Anonymous reviewers
         also offered invaluable advice on ways to clarify and strengthen the book’s argument.
         While many hands helped with the production of the book, responsibility for any errors
         is solely mine. My friends and especially my family in Sewanee provided support and
         much needed distractions over the course of researching and writing this book. My
         wife, Sherri Bergman, and my two daughters, Marisa and Kyra, spent a year with me
         in China while I conducted the first round of interviews in various Chinese cities.
         Without their love, support, and patience, I would not have finished the book. 
      

      
       I offer my deep thanks (and respect) for the many persons who agreed to be interviewed
         by me while in China. I was awed and humbled by the work that my interviewees have
         done and continue to do to halt the spread of HIV/AIDS, fight polluters, reverse the
         stigmatization of people living with HIV/AIDS, and advocate for disadvantaged citizens’
         rights, even filing lawsuits against corporations or state agents. Over the last six
         years, I have picked up Chinese and U.S. newspapers and seen many of my interviewees
         quoted in articles; sadly, some news reports described the detention or harassment
         of some of the persons whom I interviewed. Of course, the interviewees were cognizant
         of the political pressures that they faced because many had experienced political
         threats in the past. The fact that so many interviewees did not shirk in the face
         of state opposition to their activities left an indelible impression on me. In the
         book’s pages, the interviewees remain anonymous in order to protect their well-being.
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      A lawyer whom I interviewed in 2010 recounted his frustration with Chinese laws related
         to HIV/AIDS. During our meeting, he read aloud Article 3 of Regulations on AIDS Prevention
         and Treatment, which is as follows: “No work unit or individual shall discriminate
         against HIV/AIDS carriers. HIV/AIDS carriers and their relatives shall enjoy protection
         of their rights to marry, work, receive medical treatment, and receive an education.”[1] The attorney paused then declared, “We think that it is great that the antidiscrimination
         clause is in the law. It is beautifully written, but we would like to have something
         that clarifies that persons assume responsibility for discrimination. We have an expression:
         ‘If a tiger has no teeth, then no one fears it; if a tiger has a mouthful of teeth,
         then everyone will fear it.’ Our law here is a case of a tiger without teeth. If you
         break the law, it can’t bite you.”[2] The lawyer’s comments strike to the heart of many claimants’ concerns: Chinese laws
         have the appearance of securing people rights, but a yawning chasm often exists between
         such legal expressions and actual protection of rights and interests. In order to
         defend their rights, Chinese citizens must rely not just upon laws but also extralegal
         pressure from civil society backers, the media, and protesters.
      

      
      This book analyzes the efforts of two categories of disadvantaged citizens—environmental
         pollution victims and HIV/AIDS carriers—to pursue justice in China’s legal system
         despite such toothless tigers. While much of the discussion takes up cases of civil
         litigation in China’s courts, this is far more than a book about litigation. Many
         of the complaints analyzed in later chapters emerge out of protest and move through
         institutional channels, including the courts, with the help of civil society organizations.
         Most complaints never develop into full-blown cases in the courts because either the
         courts refuse to hear the cases or the cases are settled before hearings take place
         or verdicts are rendered. While all legal systems extend judges the right to refuse
         cases based on the merits of a complaint, Chinese courts refuse to hear complaints
         due to (inappropriate) political pressure from state or party officials not to try
         certain types of cases. For this reason, I examine some complaints that never make
         their way into the courts because of the courts’ refusal to try them. Doing so reveals
         the politics of justice in China by analyzing not just court decisions rendered but
         decisions avoided.[3] The focus on the politics of justice, rather than the development of the judiciary
         as an institution, widens the scope of analysis to draw connections among contentious
         action, civil society, and litigation.
      

      
      Tigers without Teeth argues that China’s civil society and rights-based litigation have grown symbiotically,
         contributing to China’s progress toward rule of law. For disadvantaged individuals
         pursuing justice in China’s courts, financial backing and legal services provided
         by civil society organizations are crucial, a pattern that replicates the civil rights
         movement in the United States.[4] The story of pollution victims’ and HIV/AIDS carriers’ pursuit of justice is intertwined
         with the uneven rise of Chinese civil society. The rapidly growing number of domestic
         and international nongovernmental organizations (NGOs) in China provides resources
         to plaintiffs to maintain a steady supply of court cases and pressure on the courts
         to improve the quality of verdicts and rule of law.[5] To understand the politics of justice and development of rule of law in China, one
         must not merely look at court decisions but a broad scope of activity that includes
         protests, organization of civil society groups, and the writing of new laws and revision
         of existing laws in response to societal conflict and pressure.
      

      
      Dilemmas of Rule of Law and Civil Society in Nondemocratic Regimes

      
      The pursuit of justice by individuals and even groups in China illuminates a series
         of grand questions: What roles do civil society and legal institutions play in China?
         Why has China’s regime given space to civil society organizations and permitted rights-based
         litigation, both of which have the capacity to undermine the regime’s authority? In
         a country where the leadership is bent on maintaining stability, how do officials
         balance the need to allow citizens to register complaints and the desire to prevent
         society from challenging the hegemony of the Chinese Communist Party? For the Chinese
         regime, which has held the reins of control for so long and over so many matters,
         how do the courts and civil society relate to regime legitimacy, when the litigants
         and organizations may expose problems generated by past and present policies? Finally,
         why does China’s state respond more favorably to some social causes that have emerged
         in civil society than others? These questions point to a series of challenges and
         dilemmas facing China’s regime as it tries to maintain legitimacy and stability in
         the face of growing social conflict.
      

      
      Since Alexis de Tocqueville wrote Democracy in America, most analysts of civil society assume that robust associational life serves as a
         countervailing force against the state, strengthening existing democracies and perhaps
         serving as a harbinger of liberalizing or democratizing trends in authoritarian states.[6] The “velvet revolution” in Eastern and Central Europe in 1989 and the “jasmine revolution”
         or “Arab spring” beginning in 2010 in the Middle East and North Africa exemplify the
         way in which civil society mobilization can lead to challenges to nondemocratic regimes.
         Permitting the development of civil society, then, theoretically imperils aspects
         of Chinese Communist Party rule. China’s regime has taken notice of both of these
         movements and stepped up surveillance and regulation of civil society to undercut
         the potential for such a movement,[7] but permitting limited development of civil society also potentially adds legitimacy
         to China’s regime, at least in the short term.[8] International society and Chinese citizens call for increased participation in governance.
         From the regime’s perspective, civil society organizations offer an opportunity to
         involve citizens in governance in a restricted and managed way, short of democratization.
      

      
      Rights-based litigation also poses a dilemma for China’s regime. Recent scholarship
         on the role of courts under authoritarianism as well as “cause lawyering” to advance
         rights or social change through the courts has highlighted the “judicialization of
         politics,” in which conflicts related to governance are moved into the courts, a realm
         in which nonmajoritarian principles determine decisions.[9] From the vantage point of a nondemocratic regime, judicialization of politics has
         the benefit of channeling contentious politics off the streets and into the courts
         where institutionalized rules, established by the regimes themselves, govern. Settling
         societal and elite conflicts with reference to laws also lends the state legitimacy
         in the eyes of Chinese citizens and international society because it appears transparent
         and rules-based, as opposed to reliant on pure power and coercion. Two problems (or
         dilemmas) arise, however, for nondemocratic regimes who seek to use the courts to
         gain legitimacy. First, judges and courts are not passive actors but have their own
         interests, which they seek to advance. Court rulings that show independence from state
         or elite interests add legitimacy to the courts and rule of law in a country, so regimes
         that want to rely on the judicial system to add to state legitimacy set in motion
         a process in which courts often seek more professionalism, legitimacy, and power for
         themselves. Second, citizens in a nondemocratic state take seriously the regime’s
         signals that it adheres to laws. Citizens then begin to demand adherence to laws and
         even revisions in the laws themselves, which may actually increase contentiousness,
         albeit transforming contentiousness into a mode that spans noninstitutionalized (protests)
         and institutionalized (litigation) forms.[10] The legal cases brought by citizens may also uncover information that tarnishes the
         regime’s reputation.
      

      
      The above dilemmas related to civil society formation and role of courts are extremely
         pertinent in post-Mao China, and they help to explain the regime’s Janus-faced approach
         to rights-based litigants and civil society. As with Janus, the Roman god who oversaw
         beginnings and transitions, one face of China’s state looks forward toward greater
         reliance upon laws and citizen participation to construct order while the second face
         of China’s state looks to the past toward use of laws to rein in society and coercion
         to maintain stability. In the last two decades, Chinese civil society has grown in
         strength, and an increasing number of citizens have taken up legal means to pursue
         rights-based claims against the state.[11] While China’s regime has sought to burnish its international and domestic credentials
         by increasing scope for civil society and judicialization of politics, the regime
         for the last decade has also focused on maintaining “stability” and constructing a
         “harmonious society.” Providing economic growth and keeping destabilizing conflict
         in check are the underpinnings of China’s path to “scientific development” and construction
         of “harmonious society,”[12] ideological constructs for the regime to legitimate itself, which sometimes require
         the state to ignore citizens’ rights or use coercion to rein in conflict or threatening
         groups. Yet China’s regime cannot dispense with rule of law and citizen participation
         because forces within and outside China’s state call for them. To address these dilemmas,
         the party and state forces have sought to guide the process of civil society formation
         and rights-based litigation in the name of maintaining stability and harmony. To do
         so, China’s regime has developed a set of agents who participate in civil society
         and defend citizens’ interests in the courts in order to both lead and contain developments
         in those spheres. The dilemmas posed by partial opening to civil society organizations
         and rights-based litigation require a balancing act between social forces and activities,
         both inside the state and civil society, who can burnish or tarnish the regime’s legitimacy.
      

      
      Challenges to the Pursuit of Legal Justice

      
      Drawing on laws that may not have teeth, average Chinese citizens face a herculean
         task of taking their cases to the courts to protect their interests and rights. Chinese
         laws that contain bold but general statements about crucial legal matters such as
         “freedom from discrimination” or the “right to information” may initially be difficult
         to apply because of their vague wording. Pitman Potter argues that such ambiguous
         wording allows local authorities greater leeway to interpret laws in ways that benefit
         local (state and business) interests.[13] The wording of Chinese laws, however, is not the only aspect of China’s legal system
         that can render laws “toothless.” One problem that the above attorney identified is
         the lack of responsibility assigned to violators of Chinese rules and regulations.
         Even when responsibility for unlawful acts is assigned, the punishment system lacks
         teeth. Environmental lawyers complain that environmental protection bureau agents’
         fines are too negligible and court-awarded judgments too small to alter polluters’
         behavior.[14] A second problem of China’s legal system is that the laws and regulations form a
         mosaic of inconsistent elements from different levels of government as well as distinct
         ministries and lawmaking bodies within the state. Some laws and regulations directly
         contradict one another, a problem that the central state is trying to remedy, while
         other laws and regulations draw distinctions between classes of people so that general
         legal principles cannot apply universally. For example, until May 2013, The Standards
         Used for Civil Servant Physical Examinations (Trial Implementation) allowed government
         units to discriminate against persons with HIV/AIDS or hepatitis (among other diseases)
         in hiring, while legal principles found in China’s Constitution,[15] Labor Law, [16]  Employment Promotion Law of the People’s Republic of China on the Prevention and
         Treatment of Infectious Diseases,[17] and Regulations on AIDS Prevention and Treatment[18] called for nondiscrimination in employment (discussed further in chapter 5).[19] Third, when plaintiffs attempt to file complaints related to sensitive issues in
         the courts, judges may refuse to hear the cases. When courts refuse to hear complaints
         without written explanations, complainants have no recourse to appeal within the justice
         system. Fourth, China’s regime has means to intervene in particularly sensitive cases—most
         rights-based litigation is deemed sensitive—either to keep cases from being heard
         or to affect the outcome of the case.[20] Selective intervention makes it more difficult for impact litigation cases to be
         tried and to render verdicts that advance social causes. Finally, China’s legal system
         does not have a formal case law system in which courts follow the precedents set by
         earlier court decisions (stare decisis), which undermines the impact of a decision of one court on the legal system.[21] Within the judiciary, Chinese judges certainly read and likely follow other courts’
         verdicts, but they are not bound to replicate them. Judgments in new, sensitive case
         areas (including pollution and HIV/AIDS) may be, in fact, a clearer signal about the
         party-state’s emerging opinion on a type of legal complaint than a determination of
         how abstract legal reasoning applies. These five points—weak punishment, a fragmented
         and contradictory legal corpus, refusal to try cases, selective intervention, and
         lack of binding precedents—form a significant gauntlet against plaintiffs winning
         complaints and undermine the impact of such court victories on development of rule
         of law.
      

      
      Nevertheless, a growing number of Chinese citizens are turning to the courts to guard
         their rights and interests. During the period 1990–2011, the number of first trial
         civil cases by courts surged from 1.85 million to 6.61 million, which indicates both
         growing citizen legal consciousness and an increase in social conflict.[22] Many of the social conflicts resulting in the courts’ caseload concern noncontroversial
         subjects, but Tigers without Teeth addresses sensitive (but not necessarily blacklisted) cases that pollution victims
         and HIV/AIDS carriers bring to the courts. Laws appear “toothless” to parties involved
         in controversial areas of litigation, but they can grow teeth when, pressured by activists
         and civil society organizations, legislators provide additional legal clarifications
         such as implementing instructions for laws or when courts render judgments that show
         how to apply abstract legal expressions. Given the odds against appearing in court
         and winning a judgment, the expected payoffs for litigation are not very good. Hence,
         many of the plaintiffs discussed in this book are animated to litigate out of a profound
         sense of having endured some injustice and a desire to right a wrong.
      

      
      Why Study Environmental Pollution Victims and HIV/AIDS Carriers?

      
      Tigers without Teeth focuses on China’s responses to HIV/AIDS and environmental pollution because these
         are two looming global crises facing China. Though this book casts its analytical
         gaze on the activities of grassroots organizations, lawyers, and litigants in pursuit
         of justice, those microprocesses have important ramifications for the health of China’s
         and even the world’s environment and population. The fact that the United Nations’
         millennium development goals include targets to halt the spread of HIV/AIDS and to
         protect the environment indicates the global importance of these issues. Studies issued
         by the World Bank, the UN Theme Group on HIV/AIDS in China, and Chinese organizations,
         for example, are clarion calls on the magnitude of China’s environmental and HIV/AIDS
         crises.[23] In recent years, several works have highlighted China’s pollution problems and a
         few have chronicled China’s HIV/AIDS problems, which have helped us to understand
         the causes that generated these problems.[24] What we lack is a thorough account of how civil society has responded by helping
         pollution and HIV/AIDS victims to defend themselves through advocacy and legal efforts
         in the midst of the crises.[25] This book seeks to fill that significant gap.
      

      
      Estimates on the number of actual (as opposed to registered) cases of HIV/AIDS vary
         widely because the spread of HIV/AIDS in China has been difficult to document. Based
         on sample data collected throughout China, the government estimated that by 2011 approximately
         780,000 persons were living with HIV/AIDS.[26] Some NGOs dispute that claim, however, arguing that the number is likely greater
         than 1 million HIV/AIDS carriers in China.[27] Statistically, the proportion of China’s total population with HIV/AIDS is less than
         0.1 percent, which, by international comparisons, is quite low. Nevertheless, according
         to official reports, 28,000 Chinese AIDS carriers died in 2011, years after antiretroviral
         drug (ARV) treatment was widely available.[28] Heightened concern about China’s HIV/AIDS epidemic is based on Chinese citizens’
         lack of general knowledge about the means of spreading (and preventing the spread
         of) HIV/AIDS, and the sharp increase of at-risk behavior, especially among China’s
         youth. Michael Sidibe, the head of UNAIDS, has (perhaps hyperbolically) warned that
         50 million Chinese are at risk of contracting the disease.[29] 
      

      
      China’s environmental devastation has been widely reported, and the statistics are
         frightening. In the 2010 “State of the Environment,” issued by the ministry of environmental
         protection (MEP), the government reported that of China’s two hundred main rivers,
         16.4 percent were essentially useless even for industrial use. Of China’s twenty-six
         major lakes and reservoirs, ten (38.5 percent) were graded as useless.[30] And those statistics on water quality marked an improvement from the previous years.
         The statistics on poor air quality in China due to industrial pollution also are staggering,
         but none are more so than estimates that ambient air pollution in China caused 1.2
         million premature deaths in 2010.[31] Setting aside issues of degradation of land and sustainable agricultural production,
         China’s public suffers from high rates of respiratory illnesses, waterborne diseases,
         and cancer. China’s environmental problems imperil their citizens, the ozone, and
         the world’s capacity to provide food for Chinese citizens.[32] 
      

      
      Both environmental pollution and HIV/AIDS necessitate forward-looking policies because
         perception of the problems lags behind their cumulative effects. Factories may emit
         toxic pollution in small amounts into the air, water, or soil that, initially, are
         scarcely noticed but accumulate and significantly affect crops and human health. From
         the point of initial exposure to HIV, the virus typically lies dormant in a person’s
         body for eight to ten years before AIDS develops. If people are unaware of their contraction
         of HIV, they may have unprotected sex, donate blood, nurse their children, or share
         syringes when using intravenous drugs—all of which can unwittingly expose others to
         HIV/AIDS. As perception lags behind actual manifestations of pollution and HIV/AIDS
         problems, crises can brew and present daunting challenges to those seeking to contain
         and reverse them in the future. To borrow an analogy used by UNAIDS to describe China’s
         HIV/AIDS crisis, such crises are like the “iceberg in the path of the Titanic”; only
         a small portion of the growing problem is evident above the surface of the water.[33] 
      

      
      To halt the spread of HIV/AIDS and environmental pollution, as well as to protect
         victims’ rights, China needs better enforcement of its laws and regulations, which
         is why a study of legal action on these two issues is so important and timely. Although
         some of China’s laws may appear to be toothless at first blush, we need to look more
         closely to see under what conditions the tigers can grow fangs to bite those people
         and organizations who infringe on HIV/AIDS carriers’ and pollution victims’ rights
         and to hold persons accountable for their responsibility for the growing crises. The
         stakes in these extraordinary legal confrontations couldn’t be higher for the plaintiffs
         and activists who face life-threatening pollution and illness, for the officials and
         private actors who may face financial penalties or criminal charges for their violations
         of Chinese laws, and for the international community that must help China to rein
         in its pollution and stem the spread of the HIV/AIDS pandemic. International norms
         and formalized rules or legal expressions that have crystallized on environmental
         pollution and HIV/AIDS provide domestic actors with an important resource to mobilize
         and are more likely to result in concerted international pressure on China to address
         a particular subject of concern.[34] Chinese civil society organizations, attorneys, and litigants have been aided in
         their pursuit of justice by international actors who provide financial resources,
         technical knowledge, and political backing to China. Not only do funds flow through
         networks of domestic and international NGOs, but multilateral organizations such as
         the UN, through partnership programs, can legitimate groups and draw media attention
         to social causes.[35] Moreover, as China adopts (even in letter only, in some cases) laws that protect
         human rights in order to gain international approval, organizations and activists
         mobilize around laws to test the government’s commitment to legal principles in court.
         Newly minted laws on the environment and HIV/AIDS combine with international financial
         resources to catalyze litigants in pollution and AIDS cases in this book.
      

      
      While victims of HIV/AIDS and pollution may be primarily motivated by rights-based
         claims to justice and compensation, filing court cases serves a more important function,
         to protect the public interest. Increasing the penalties through tort claims (and
         potentially criminal charges) for polluting people’s air and water or infecting people
         with HIV/AIDS raises the cost of hazardous behavior, and thereby discourages others
         from engaging in such behavior.[36] All Chinese are made better off when pollution abates and blood supplies are free
         of deadly and harmful diseases, and the world is made more secure by helping China
         to improve its human rights protections, stem the HIV/AIDS pandemic, and decrease
         its environmental pollution.
      

      
      Linking Civil Society Development, Litigation, and Rule of Law

      
      In the fall of 2007, I set out to research the organizations and activists involved
         in China’s struggle against pollution and HIV/AIDS. My work led me to interview over
         one hundred attorneys, legal aid recipients, government officials, activists, and
         representatives of grassroots organizations, multilateral organizations affiliated
         with the UN, and international nongovernmental organizations (INGOs). Those interviews
         provide detailed stories of Chinese citizens struggling to pursue justice by legal
         means to fill in the broad outline of Chinese legal development. The picture that
         emerges from the study reveals strong linkages between civil society development,
         rights-based litigation (or “cause lawyering”), and rule of law.[37] 
      

      
      To refer to “Chinese civil society” has only been possible in recent years and remains
         a point of controversy. During the Mao era (1949–1978), China lacked a civil society
         because the state did not allow private interests to aggregate and limited civil society
         organizations to those mass organizations directly attached to the Chinese Communist
         Party, such as the All-China Federation of Trade Unions and the All-China Youth Federation,
         which served as vehicles to transmit central policies and to recruit loyal party members
         as much as to articulate societal interests to the party-state. The state’s strict
         control over social organizations thwarted the emergence of social movements and autonomous
         NGOs.[38] Beginning in the 1980s, China’s incipient civil society was dominated by government-organized
         nongovernmental organizations (GONGOs), a term that strikes many as oxymoronic. Some
         have argued that Chinese civil society and GONGOs, in particular, bear the imprint
         of China’s party-state, evincing a “top-down” or a “state corporatist” approach to
         civil society, instead of the bottom-up, autonomous associational model more typical
         of Western NGOs.[39] But over the course of the 1980s, new organizations began to emerge around China’s
         budding capitalism, and scholars believed that China might be developing civil society.[40] 
      

      
      The momentum that Chinese civil society was just gaining in the 1980s culminated in
         the outpouring of calls for reform during the “Beijing Spring” demonstrations of 1989,
         often better known simply as the “June 4th” demonstrations for the day that the protesters
         were violently attacked. In the aftermath of the violent suppression of the June 4th
         1989 protests, some authors charged that China had no civil society in opposition
         to the state and claimed that China lacked true NGOs.[41] After the post-1989 chill began to thaw, China incrementally reengaged with the international
         community, including attending United Nations–sponsored conferences on the environment
         and hosting the UN Conference on Women in 1995. Participation in the international
         conferences spurred authorities to become more open to, and even encourage the development
         of, NGOs. Recognizing the limits of their own capacity to address social problems,
         Chinese officials have created space for NGOs to fill gaps made by reforms.[42] Hence, the number of organizations grew as did their scope of action, leading scholars
         to argue against absolute state control over civil society.[43] Overall, the number of civil society organizations throughout China that are registered
         with the ministry of civil affairs and classified in the three official categories—social
         organizations (shehui tuanti), popular
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