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INTRODUCTION: The New World

Some moments live forever.

For the nine-year-old boy standing on the green between Chestnut Avenue and Division Street in Trenton, New Jersey, this was one of those moments. Sunday, October 25, 1959.1 Warm with only a few drops of rain.2 Dressed in his Sunday best.

His impeccable appearance reflected his family’s abundant pride. Two years earlier, in a white jacket and tie, he had joined his little sister in her plaid holiday skirt and saddle shoes in handing out presents at the Widows’ and Single Women’s Home on Spring Street. That act of kindness was memorialized in the Trenton Sunday Times-Advertiser.3 A few weeks afterward, he recited his own original story, “A Squirrel’s Christmas,” at the Story Lady’s hour at Trenton State Museum. A reporter for the Trenton Evening Times marveled that the boy “has written over 20 stories.”4

Now he was part of a bigger event, one that traced the arc of his young life and burnished the legacy that was already so central to it. Just blocks from where his father and grandparents had lived after they emigrated from Italy forty-five years earlier, the Italian-American Civic League was fulfilling its own five-decade-long dream.5 At a sentinel location facing busy Hamilton Avenue, the community was raising a bronze statue of Christopher Columbus, looking bold and courageous at the prow of his ship, eyes alight for the New World.6

The real journey being commemorated, however, was that of Trenton’s Italian American community, which now accounted for roughly 25 percent of the city’s foreign-born population.7 For Trenton’s Italians, the last century had been a rough passage: their poverty ridiculed, their ethnicity derided. “That the gang of Italians who are quartered in tents… are enjoying a pleasant life is evidenced by the amount of food and liquid refreshments they have on hand,” quipped the Daily State Gazette in 1903.8 The Daily True American was more grimly to the point: “Little Italy Must Keep Place Clean,” it headlined, warning that “neighbors have become alarmed lest some epidemic may ensue because of the entire lack of sanitation.”9

The Advertiser followed up the next year, bemoaning “Many Foreign Names on Business Signs,” such as “Joseph Cipolla, saloon keeper” and “John Luisi, shoe dealer.”10 That story began: “With the growth of the Roebling wire cable manufacturing industry there has developed in the vicinity of the giant plant a distinctly foreign colony that occupies large solid sections of several streets, although its bounds are becoming less distinct as new accessions of laborers are scattered into adjacent neighborhoods.”11

That neighborhood was Chambersburg, where both of the boy’s parents had grown up in crowded row houses.12 And the Roebling plant wasn’t just any factory of the early twentieth century—with whispered tales of workers’ limbs being sliced by wire-making machines and day-long shifts amid deafening noises—it was a leading edge of the industrial revolution. Its wire cables held up suspension bridges that spanned rivers and harbors. The sheer strength of its products was magnificent, revolutionary, game-changing.13 The boy’s grandfather—the lucky one, on his mother’s side—was employed there.14 He was grateful for the job. Working at Roebling made a man feel a part of something bigger than himself. And if that man had been born in the rural Basilicata region of Italy, the move from farming and peasantry to making something that helped connect the world was epochal.15

There were, of course, the prejudiced neighbors who cloaked their fear of immigrants in the usual hogwash about the pope and unsanitary conditions and the mob-like padrone system.16 But those who questioned whether Italians belonged on the streets of Trenton, where George Washington had once marshaled his forces against the British, needed to check their facts. A full 284 years before the Battle of Trenton, an adventurer from Genoa made a journey of discovery from Old World to New. He was Italian, not English; Catholic, not Protestant. And he was every inch the progenitor of the northern Europeans who came later. His face—sunburned and large-featured, under a flowing mane of hair—was as much an icon of North America as John Winthrop’s or William Penn’s.

For Italian Americans, Columbus was central to their sense of belonging. Just five years earlier, in 1954, the Italian Line had begun transatlantic service along its warm southern route on a sleek white flagship named the Cristoforo Colombo. Its maiden voyage traced the path of the Pinta, Nina, and Santa Maria. Every back and forth across the Atlantic strengthened the ties between Italy and America. “Theme of the décor is the life of Christopher Columbus, one in which a team of the country’s architects and artists could co-operate with affection and enthusiasm,” crowed The New York Times.17

Now a nine-year-old Italian American from the Trenton area could gaze up at an image of that very same hero, created by the principal sculptor to the Vatican.18 The finished work had been transported to New Jersey in thirteen pieces, by way of Boston and an unfortunately timed longshoreman’s strike that postponed the dedication beyond Columbus Day.19

Once lovingly reassembled, the statue seemed to light up all of Chambersburg. A brimming crowd glowed with pride. The Italian consul gave a speech attesting to the excitement of the government of Italy and its ambassador.20 City officials scrambled to rename the green Columbus Park in honor of the festivities.21

This was the moment, with their hero taking a place of honor alongside those of the Revolutionary War, when Italian Americans really arrived in Trenton. The statue was their flag in the ground. And for the nine-year-old boy and the others in the crowd, it felt good to be home.

Of course by that point, the boy’s actual home was not in Chambersburg, with its railroad clatter, belching chimneys, and giant water tower. His parents had scrimped and saved, working odd jobs to pay for teacher’s college and then graduate school. Their reward was a suburban tract house ten minutes down the road in Hamilton Township, where the only noise was from lawnmowers.22 This wasn’t a rejection of the old neighborhood. Far from it. It was a natural progression of an immigrant story that began in Chambersburg—or in the mind’s eye, on the wooden decking of the Pinta, Nina, or Santa Maria.

Chambersburg didn’t sit still either. Through the restless decades that followed, more children grew up and moved out. They left behind aging parents, but in time, the whole community turned over.23 The Roebling plant produced its last cable in 1974, its once-thriving industrial campus transformed into a Superfund site of decaying buildings, broken glass, and rusted machinery.24 Workers fled, their empty houses taken over by newcomers from Guatemala, Costa Rica, and Ecuador.25

Suddenly, the Italian Peoples Bakery & Deli on Butler Street—“a tradition since 1936”—became a lonely outpost, as much a remnant of the city’s past as the 1719 William Trent House Museum.26 Around it popped up new businesses bearing Spanish names, like Mi Tierra mini market, Quetzal social services, and Nueva Imagen barber shop.27

Nor did perceptions of American history remain as steadfast as in the boy’s youth. In 1980, liberal historian Howard Zinn published A People’s History of the United States, challenging many of the heroic tales that the Baby Boom generation—growing up amid a Cold War celebration of freedom and justice—had been taught in public schools.28 Columbus was a major target: he brought not civilization but exploitation, in Zinn’s estimation, opening the western hemisphere to slavery, colonization, genocide, and human trafficking.29 Many of the specific allegations raised by Zinn and others have been disputed, but an underlying question remains: Were revisionists using current-day standards to blame Columbus for all the evils and injustices of fifteenth-century Europe?

By the dawn of the 2000s, these shifting perceptions were not lost on the people of Chambersburg, where many immigrants came from places that had been directly impacted by Columbus’s actions. The huge statue looming above the park between Chestnut and Division became more of a target than an inspiration.30 Reactions were crude, visceral, and disrespectful. In 2018, protesters doused the statue in red paint, a stain that proved impossible to erase.31

“These are not intended to be harsh words,” wrote Trentonian columnist L. A. Parker in 2020, “but when Italians fled the Burg [Chambersburg] and Trenton during a white flight precipitated by riots, a deterioration of the city’s education system, and the arrival of Spanish speaking neighbors and African Americans, they should have considered taking Columbus with them.”32

Some Italian Americans defended Columbus, but with dwindling vigor; a GoFundMe campaign to restore the statue raised only $610 out of its $8,000 goal. Others were sympathetic to the idea that the Columbus story was troubling to many of their newer neighbors.

On July 8, 2020, city workers dismantled the statue and hauled the pieces to a warehouse, leaving only the boat-shaped stump surrounded by green-painted plywood. “What we know about Columbus simply makes his image a poor fit for a city as diverse as Trenton,” concluded Mayor Reed Gusciora, an Italian American who was also the first openly gay non-incumbent to be elected to the New Jersey legislature.33

Maria Richardson, the city’s director of recreation, natural resources, and culture, was more emphatic: “I’m Dominican and I’m thrilled he’s gone. It’s amazing, but we have so many monuments that honor him in the Dominican Republic. It’s a shame because educated people know his real story.”34

Yet there was one person who never forgot that magical October day in 1959. For the nine-year-old boy, the meaning of that event remained deeply ingrained.

The boy was now a man—and quite an old man by the standards of any position, except, perhaps, the one that he attained. He was a justice of the US Supreme Court. Everyone who followed the news knew the name of Samuel A. Alito Jr. A hero to many, he had spent much of his judicial career at the vanguard of the conservative legal movement.

The kind of social revisionism that led to the destruction of the Columbus statue rankled him. It was unfair to people whose hopes, dreams, and even identity were founded on the assumptions of an earlier time.35

Extending the arm of justice to those people was a facet of his jurisprudence as well. Specifically, he cited tradition—but only those traditions that were openly acknowledged when the Constitution came into effect—as a means of deciding which practices should be shielded from government interference. Thus, he extended even greater legal protection to social conservatives whose present-day practices might be considered outmoded or even discriminatory by some.

That’s because Alito himself had been buffeted by shifting values. His high school years culminated in the deadly Trenton race riots following the murder of Martin Luther King Jr.36 His college years began as part of the last all-male class to enter Princeton University; social complications arrived along with women in his sophomore year.37 His time in ROTC rendered him a victim of anti–Vietnam War protesters when his military trainers got booted off campus after a student strike.38 His law school years coincided with the Supreme Court’s granting of abortion rights; some of Roe v. Wade’s earliest and most insistent academic critics were teaching at Yale Law School while he was a student there.39

To those who knew him in those years, Alito was an enigma: shy and straitlaced, but also kind and polite. He took note of the social tumult around him but wasn’t a participant. He was bright and conservative by nature, but also respectful and unthreatening. Friends could see vestiges of the perfectly-turned-out boy in the somewhat stiff and nervous adult.40

After joining the Supreme Court in 2006, he seemed to find his voice—and a much rougher version of it than he had shown before. His certitude resonated with tens of millions of Americans. They, like Alito, believed that the rock-solid truths they were raised with had been violated, distorted, and even deliberately misunderstood by people trying to assert their own identities.

On the biggest issues of the day, he laid down his thoughts with admirable clarity and fixity of purpose. And most surprising to those who knew him in his younger years, he rarely hesitated to speak out in public.41 Unlike some of his Supreme Court colleagues, who confined themselves to their written work, Alito hastened to make his voice heard. This was especially true in the face of perceived slights—whether he was blurting out his disagreement at a State of the Union address or rallying fellow conservatives at a Federalist Society convention.42

So when he learned about Trenton’s decision to tear down the Columbus statue, he wanted to have his say—to share his anguish and offer a history lesson to those who desecrated the memory of his ancestors. His vehicle was an interview in We the Italians, an online publication that aimed to create bonds among people of Italian heritage.43

He recounted being present at the dedication of the statue and declared himself to be “very upset” by its fate. “Columbus was seen as a hero because his discovery brought about European settlement in the New World, which was celebrated,” Alito said. “Paradoxically, this very accomplishment is why many today see him as a villain.”44

This statement—a disarmingly simple explanation for conflicts that others might find complex and multifaceted—was typical of Alito. His concern was less for the wrong done to Columbus than the one done to those who’d once embraced him. The great explorer had at one time been a hero to all—“it’s why many cities in the United States are named Columbus”—but for Italians, he meant that much more, and that’s why they were especially injured in the backlash.45

“When Italian immigrants arrived here, they were often scorned. Many thought they were hopelessly backward and could never fit in. Looking for a way to say that they did belong, Italian Americans, exercising a bit of furbezza [a Sicilian term for cunning], simply latched onto the Columbus symbol that the general population already knew and valued,” he said. “These immigrants, like my grandparents, were overwhelmingly poor and had little formal education. I venture to say that they did not know a lot about the details of Columbus’s actions in the New World. What they knew was that he was Italian; he took a great chance in leaving the Old World behind; he suffered hardships during his voyage, but ultimately he ‘discovered’ America. And knowing these bare facts, they said to themselves: ‘That’s our story too. We took a big chance, left everything we knew behind, had a difficult time at first in our new home, but now we belong—because after all, our countryman discovered this place.’ ”46

And now Columbus’s reputation and their faith in him were crushed, erased by a dawning political correctness. Just like so much of the world of the 1950s and 1960s.

Alito’s condemnation drew little notice in Trenton. Except for a sheaf of clippings in the “Trentoniana” section of the public library, the city is largely unmindful of his roots there. But his response to the destruction of the Columbus statue echoed a larger worldview that, filtered through his legal opinions, now resonates in many corners of American life.

In his view, he’s fighting to restore the original understanding of the Constitution and protect the people it intended to protect. In practice, his rulings often serve to help those whose lives mirror his own upbringing. The Alito saga is a parable of family, faith, and achievement, set against a series of percussive blows that challenged those beliefs. Many of the most meaningful encounters of his life were touched by conflict—usually initiated by people who saw his values as an affront to their own. At bottom, his story isn’t simply a boy-makes-good tale of immigrant striving and achievement: it’s an American narrative of struggle between competing interests and players.

It is also emblematic of the great passions behind the movement he helped nurture, one that has grown to ninety thousand lawyers, law students, and scholars.47 Over four decades, it shifted from the fringes of power—afternoon meetups at a gold-lacquered restaurant in Washington’s Chinatown during the 1990s—to dominate the Supreme Court.48 Alito’s own trajectory reflects that of the movement, from his religious, idealistic, and baseball-loving childhood in the suburbs of the 1950s and early 1960s to his increasingly defensive posture in the 1970s and 1980s and hardening of purpose in the decades that followed.

To believers, the conservative legal movement has brought logic and consistency back to the bench. It has banished the judicial revisionism of earlier decades. Its oft-cited mantra has been “A judge must interpret the law, not make the law.”

“A judge can’t have any agenda,” Alito avowed at his 2006 confirmation hearing, in a quote proudly displayed in the presidential library of the man who appointed him, George W. Bush. “The judge’s only obligation—and it’s a solemn obligation—is to the rule of law. And what that means is that in every single case, the judge has to do what the law requires.”49

Whether a plan to restore the original meaning of the law is, in fact, an agenda—rather than the absence of an agenda—is the central question of the conservative legal movement. Two decades after Alito’s confirmation as a justice of the Supreme Court, the movement’s success in remaking the legal landscape calls its early precepts into question. How did an initiative that began as a show of deference become a cause for activism? And whose values are being vindicated: the Founding Fathers’ or their self-appointed saviors’?

The sheer force of Alito’s feelings—as demonstrated by his fury over the Columbus statue—challenges his claim of judicial neutrality. He and his followers believe they are defending what is, if not a literal truth, then a broadly accepted understanding about the underpinnings of American life. Many of these ideas grew out of religious teachings or some confluence of loyalty to church and country, and thus can be defended as free exercise of faith. It is a sincere and intelligently wrought theory, but one born of intense feelings of anger and betrayal. It seeks to impose what its adherents believe to be right and just from the halcyon memories of their childhoods. And it has rocked the facade of American law in the twenty-first century.





PROLOGUE: June 24, 2022

The chaos of America in a time of internet-fueled rage filled the Capitol area and spilled down the hill toward giant Union Station. Colorfully dressed protesters, like figures in a French puppet theater, prayed and hugged and cried. They wielded signs like weapons. Sometimes they jostled each other, only to be herded by police. Their slogans betrayed their unyielding beliefs, from “Human Rights Begin in the Womb” to “Pro-Life Is a Lie.”1

Their stage was the Supreme Court Building in Washington, DC. Its massive staircase and blindfolded Justice statue were blocked by an eight-foot chain-link fence. The “non-scalable” barrier was similar to the one that had cordoned off the Capitol a year and a half earlier, in the wake of the January 6, 2021, riots.2 The siege-like atmosphere made an effective backdrop to the drama unfolding on the plazas below.

In truth, these types of dueling protests had been occurring across the country for so long that it was fair to wonder if the demonstrators might lay down their placards and break for coffee together. But the vast size of this congregation signaled something unusual and striking in its finality. It was the last Friday of the court’s 2021–22 term, and the culmination of a decades-long effort to remake the country’s justice system.

Everyone knew what would be coming when the court announced its decisions that day, which added to the uniqueness of the moment. Someone had leaked a draft of the biggest case of the decade: Dobbs v. Jackson Women’s Health Organization, a withdrawal of abortion rights granted in the 1973 case Roe v. Wade.3 Leaking a judicial decision simply wasn’t done; it violated the honor system that had shielded the court’s deliberations for more than two centuries. But in recent decades, that honor system had taken a strange turn.

Roe v. Wade came down nineteen years after the court struck down racial segregation in Brown v. Board of Education. Those cases bookended two decades of progressive actions. None of the jurists involved in the decisions had been nominated to bring about specific results; rather, the justices—all men and, until 1967, all white—had struggled with their consciences to accommodate the social changes of their era.4 Old prejudices and gender roles were dying away; the court felt that society’s evolution should be reflected in its interpretation of the Constitution. So the removal of legal consent for segregation in 1954 was followed by the granting of new rights to use contraception and enter into interracial marriages. Attention to the plight of racial minorities and the underprivileged also led to enhanced rights to legal representation and freedom from unwarranted searches.5

Each of these decisions—hailed as breakthroughs by many progressives—was at least narrowly popular among the general public, as was the granting of abortion rights. But by 1973, opposition was starting to harden. People who disagreed with the court wondered why they had been thwarted by unelected judges rather than allowed to pursue their aims through political channels. The basis for judicial authority was the US Constitution, but how could its umbrella expand so vastly without there being any change in its wording?

Cultural discomfort yielded intellectual critiques of the court’s vision of an evolving Constitution. Soon, these critiques had a name, originalism, and a solemn creed: the Constitution is a bulwark—its protections do not stretch just because a judge thinks they should. Times may change, but the document’s original meaning does not.

Originalism had the appeal of solidity, continuity, and fidelity to first principles. But it was also radical. Adherents believed that many of the rights granted in recent decades were unconstitutional on their face, even if some, such as the right to contraception, had become deeply ingrained. They were left to ponder which cases deserved to be maintained as legal precedents, simply because so many people relied upon them, and which needed to be overturned. For most of the court’s history, it was loath to reopen settled questions, believing that if the justices kept reversing themselves, the public would lose confidence in them—and in justice itself.

Would such fears ever come to pass? What began as law school chatter among conservatives—many of them the children and grandchildren of European immigrants—became a loosely and then somewhat less loosely organized movement. In 1982, three students from Yale and the University of Chicago law schools recruited about two hundred of their peers for a weekend seminar in New Haven, Connecticut, blandly titled “A Symposium on Federalism: Legal and Political Ramifications.”

There, the students hobnobbed with giddy members of the nascent Reagan administration, one of whom, Justice Department official Ted Olson, remarked, “I sense that we are at one of those points in history where the pendulum may be beginning to swing in another direction.”6 He was referring to an academic culture that was pushing new frontiers of legal action, animated by visions of a constitutional right to social welfare payments, while critics from even further regions of the left called into question every precedent created by all-male, white-privileged courts.7 Excited by Olson’s prediction of a looming backlash, the students decided to organize themselves into a debating society, dubbed the Federalist Society, to road test new arguments for old themes of limited government and judicial restraint.

The sense that old-is-new-again struck a chord with middle-class strivers of the Baby Boom generation. For many of them, the triumph of American ideals was a living legacy, attested to by mothers and fathers and grandparents. The rightness of the Founding Fathers was an unassailable truth depicted in public school textbooks of the era; it was what made America a beacon to immigrants when fascism and communism ravaged their European homelands. While some people clearly felt that advancing the freedoms of those who were excluded from the mainstream was true to the spirit of the Founding Fathers, young conservatives felt the opposite: the trigger for such decisions was most often a judge, not the Constitution; liberal jurists were replacing the founders’ judgments with their own.

This intellectual criticism—a diligent student’s desire for logic and consistency in the law—quickly dovetailed with politics. It was easy to forget that Ronald Reagan was just the second Republican president in a century to win the South. His triumph over Georgia native Jimmy Carter had been fueled by the religious right. Its lurch into politics was intended both to block federal actions to desegregate private schools and—notably—to preserve the sanctity of life in the womb. Reagan wanted to satisfy those demands, and that required nominating a different kind of judicial candidate for the federal bench: someone with a proven allegiance to originalist principles.8

The result was something unprecedented since the presidency of John Adams: a concerted, multigenerational effort to remake the country’s legal system, judgeship by judgeship, case by case, to bring about a specific set of aims.

Intellectual ferment, political demands to end abortion rights, and the credentialing of conservative jurists all exploded over succeeding decades, helped along by lavishly funded think tanks and foundations. The Federalist Society morphed from a handful of students to a ninety-thousand-member behemoth. Soon enough, all the strands of the movement would converge, like train tracks approaching a station, and a powerful new locomotive would be pulling American law to the right.

Still, the overturning of Roe v. Wade remained a cherished goal that hovered on the horizon, close enough to glimpse but tantalizingly out of reach. As much as advocates prayed for it, dreamed of it, and even prepared for it, it remained amorphous. Part of the reason was the haze that surrounded the judicial confirmation process: nominees refused to offer views on abortion rights and saw benefit in hinting that they might actually reject their own party’s dogma. Conservatives swore their fidelity to precedent, suggesting they might well adhere to Roe as a matter of stare decisis, the doctrine of applying settled law. Alternatively, the justices could simply peck away at abortion rights, allowing more and more restrictions, without taking the precipitous step of removing a right that had already been granted.

By 2022, a combination of hardball political tactics and fortuitous timing had given conservatives a 6–3 majority on the court. The death of Justice Ruth Bader Ginsburg in the waning days of the first Trump administration and her replacement with Amy Coney Barrett were desperate blows to liberal hopes. Still, it was far from certain that these justices would seize on the first opportunity available—a challenge to a Mississippi law restricting most abortions to the first fifteen weeks of gestation—to overturn forty-nine years of protection for women seeking to terminate their pregnancies. For one thing, they had a potential fallback: simply approving the fifteen-week ban as a reasonable restriction, without declaring that no right to abortion existed at all.

But the scaffolding fell away in early May, when Politico published a leaked opinion of Dobbs v. Jackson Women’s Health Organization, which called Roe “egregiously wrong.”

The unthinkable had happened. A 7–2 majority for abortion rights had, over forty-nine years of legal and political battle, become a 5–4 vote against.9 In fact, the overturning of Roe was only the most visible of dozens of conservative victories that upended the legal structure of the 1960s through the 2020s, on issues ranging from campaign finance to environmental protection to voting rights.

But on the biggest case of all—the high point of the revolution that began a half-century earlier—the tens of millions of readers who downloaded the draft opinion saw a familiar name. It was that of one of the most dedicated and determined of legal warriors, a child of suburban America of the 1950s, a man whose certitude was masked only by his deadpan logic and somewhat awkward personality.

The name was Samuel Anthony Alito Jr.



TO THE ABORTION-RIGHTS PROTESTERS holding signs, the Dobbs decision was the fruit of bare-knuckle politics and unrestrained spending by religious conservatives. It was a devious hijacking of power by the few against the many.

Portraying Dobbs as a tactical victory of single-minded activists over the quiescent masses echoed some of the same depictions, decades earlier, of liberal victories. But it ignored the primary drivers of the conservative legal movement.

From its inception, the movement had been a direct response to the jurisprudence of Chief Justice Earl Warren and his brethren, fused with a cultural backlash against the social changes of the 1960s. According to this unusual alliance, the Warren Court had violated the pure creed of America. It had made itself the primary enforcer of equality, undercutting the notion of pulling yourself up by your own bootstraps and earning your place in society.

Linking the conservative movement to the fight against abortion added a further jolt of action, passion, and organization. Rural evangelicals and urban Catholics who’d never read a legal casebook began rooting for the conservative legal movement.

As it gained steam through the decades, the movement acquired many fathers—and a few mothers as well. There were the students who started the Federalist Society and went on to be leaders for decades; there were presidents and attorneys general, including Reagan’s chief lieutenant, Ed Meese; and there were the ideological architects who straddled the worlds of academia and judging.

Samuel Alito was not the first self-described originalist to join the Supreme Court, but he was the one most emblematic of the movement.10 The earlier generation of conservative jurists—led by Robert Bork and Antonin Scalia—had built the academic foundation of originalism. While teaching at Yale and the University of Chicago, where each cultivated a nest of protégés, Bork and Scalia preached conservatism to overwhelmingly liberal communities of scholars.

Part gadflies and happy warriors, they made a virtue of being outnumbered; it gave them the gravitas and rectitude of principled dissenters. At the same time, they learned how to survive, and even to thrive, as conservatives in a liberal playground; they could lustily disagree with liberal pals in faculty-lounge debates and then repair together to a favorite restaurant or theater. Scalia’s love of opera fueled his friendship with liberal antagonist Ruth Bader Ginsburg—she fondly remembered sharing home-cooked meals, shopping for rugs, and watching him belt out an aria at a benefit dinner for the Washington National Opera.11

This was law as a priesthood in which well-meaning people exchanged ideas and strove to bring about a constitutionally correct result; each shared the love of digging through common-law tropes and early American texts and obscure Supreme Court rulings. The intellectual combat was real, but the underlying commitment to legal exploration was joyful and communal. “When we sat next to each other on the D.C. Circuit, I occasionally pinched myself hard to avoid uncontrollable laughter in response to one of his quips,” Ginsburg recalled of herself and Scalia.12

Much of the bonhomie evaporated as the conservative legal movement took hold, provoking an equally resolute liberal response. Everyone in the legal system became intensely aware of which side they were on. Gone were the days when Scalia could be waved onto the Supreme Court by a 98–0 vote, having spent his confirmation hearing jovially introducing senators to his wife and nine children while joking about beating Howard Metzenbaum, the liberal senator of Ohio, in tennis.13

By the time Samuel Alito was nominated for the same position almost twenty years later, in late 2005, a press release from liberal pressure groups dubbed him “Scalito,” suggesting he was merely a clone of the court’s most conservative member.14 The term was condemned as an ethnic slur, even while some commentators saw truth in it. Alito, however, was no personality match for the flamboyant Scalia; the contrasts between the two illustrated the difference between generations of conservatives, and also between an individualist and a member of a movement.

Alito’s career was boosted at almost every juncture by a large infrastructure of conservative supporters. As a young lawyer applying to the Reagan Justice Department, he was asked to put in writing his conservative credentials and quizzed on when and why he identified as conservative.15 Some in the administration, like his future Supreme Court colleague Clarence Thomas, had their own distinctive and sometimes startling tales of conversion from liberalism to conservatism. But while Thomas was an outlier—a poor Black kid from rural Georgia who came to reject his own progressive ideas—Alito was more typical.

He had been conservative from the start. He could cite many of the same life experiences as other leaders of the movement: a deeply religious upbringing, patriotism rooted in a Cold War sense of American values being challenged from the left, and—most strikingly—a series of direct encounters with liberal protesters during his college years that left him embittered. Yet he had an answer for them: his stated desire to “warm a seat on the Supreme Court,” enshrined in his own college yearbook.16

After he proved sufficiently right of center to gain entry into Reagan’s DOJ, every successive job or nomination was based at least in part on his ability to demonstrate a solidly conservative record. Being conservative was foremost among his professional credentials.

Alito never spent a day in the collegial confines of an academic faculty. Rather, he toiled for fifteen years as a circuit court judge, just a rung below the Supreme Court, writing on hundreds of cases while knowing that every one of them would be scrutinized by both purists on the right and critics ready to pounce on the left. It was a dizzying balancing act.

His chance at the high court finally arrived, at the precipitous age of fifty-five, with the resignation of Sandra Day O’Connor. Alito was on a short list of five potential nominees.17 It was based on the George W. Bush administration’s consultations with dozens of legal conservatives, most of them members of the Federalist Society. In his long years of service on the lower court, while a Federalist Society member in good standing, Alito had passed the high bar demanded by the conservative legal movement.

Bush said he was waiting to be dazzled by one of the candidates, including Alito. He was—by the far less experienced John G. Roberts Jr.18 But fate handed Alito a reprieve: Chief Justice William Rehnquist died before Roberts could be confirmed. Bush decided to elevate Roberts to the chief’s position, reopening the O’Connor seat.

When the president’s choice of a new nominee came down, it was a shocker. Bush had bypassed the administration’s short list to elevate his chief White House counsel, Harriet Miers. By historic standards, Miers was a qualified nominee. A onetime elected member of the Dallas City Council, she had rung up an impressive string of firsts: first woman managing partner of her law firm, first woman president of the Dallas Bar Association, first woman president of the Texas Bar Association. All that experience, along with her years assessing delicate legal matters in the Bush White House, made her a credible candidate for the court.

But to the conservative legal movement, she was a complete unknown, a cipher. Choosing Miers was an act of “cronyism,” in the words of Georgetown law professor and Federalist Society stalwart Randy Barnett, who penned a quick Wall Street Journal op-ed raising grave objections. “To be qualified, a Supreme Court justice must have more than credentials; she must have a well-considered ‘judicial philosophy,’ ” he wrote.19

Barnett’s attack was echoed by dozens of other leading conservative intellectuals who plainly saw danger in Miers’s blank slate. This was a sixty-year-old, never-married woman whom conservatives had to trust to overturn Roe v. Wade; it seemed like a risky bet, to say the least. The anger of Federalist Society members only grew when it was revealed that Miers had declined to join the group because, as she had explained in an early interview, “it’s better to not be involved in organizations that seem to color your view.”20

After days of siege, Miers withdrew from consideration. Alito—the proven conservative who had earned the unreserved approval of the movement through more years on the bench than any nominee in seven decades—was the obvious successor. His qualifications were the reverse image of hers. He had privately bemoaned the Miers nomination as costing him his best chance to achieve the goal he’d first laid out in college.21 Now he would be the man to carry the movement forward. Finally, Bush made the call.

On June 24, 2022, when Roe v. Wade went down, the full impact of that chain of events would forcefully be felt.



THE REASON FOR ALITO’S selection, as author of the decision, became clear when the court officially released its opinion that morning, to the cries and cheers of the thousands gathered outside the building. Normally, the chief justice gets to choose which colleague writes the majority opinion when the chief himself is in the majority, and on such a momentous case, it might have been assumed that Roberts would write it himself. But he wasn’t entirely in the majority. He agreed with the decision to uphold the Mississippi law but felt that overturning abortion rights entirely went beyond the requirements of resolving the case—a serious accusation against the other five justices in the majority. Roberts felt the court could have upheld Mississippi’s fifteen-week rule without overturning Roe, and thus should not have done so.

When the chief is out of sync with the majority, the senior justice among that bloc gets the next shot at assigning the opinion. That was Clarence Thomas. But Thomas, as became clear in his concurring opinion, wanted to go beyond overturning Roe: he felt that any right granted under the due process clause of the Fourteenth Amendment that was substantive, as opposed to procedural, should be subject to review.22 That analysis would imperil the rights to contraception, gay marriage, and many more—a Pandora’s box that even his fellow conservatives weren’t willing to open.

Thomas passed the baton to Alito, who brought his firm convictions to the task. It was the assignment of a lifetime, the fulfillment of a career shaped in a large part by criticism of all that Roe represented. The skills he’d honed through three years as a champion debater at Steinert High in Hamilton Township, New Jersey;23 as president of the debate panel under the umbrella of Princeton’s lavishly named Whig-Cliosophic Society;24 and as a student at Yale Law School listening to professors bemoan the rationale behind Roe all came together in an eighty-page dissertation aimed not so much at overturning Roe as stamping it dead.

“Abortion presents a profound moral issue . . .” 25

The very first words off Alito’s pen reflected a precept that guided him as a devout Catholic: abortion is a moral wrong. He’d never discussed his personal views in public, but when he was appointed to the court, his ninety-year-old mother stated definitively, “He is against abortion. We both are.”26 No one doubted it, as he had grown up in a church that preached that life began at conception. Though Alito presented the issue as one that provoked “sharply conflicting views,” his decision to frame it from the outset through a moral lens, rather than as an expression of personal liberty, signaled his underlying beliefs.

“Even though the Constitution makes no mention of abortion, the Court held that it confers a broad right to obtain one.”27

The Supreme Court’s willingness to protect rights not specified in the Constitution was a source of fear and motivation for legal conservatives; it meant that liberal jurists could expand social liberties by drawing imprecise analogies and citing open-ended provisions of the Constitution. One such provision, the Ninth Amendment, openly touts the existence of such liberties, stating, “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” But Alito and his conservative brethren held that to have any effect, a right must be based on purely objective standards, not a judge’s sense of what the country sees as fair and correct.

“That provision has been held to guarantee some rights that are not mentioned in the Constitution, but any such right must be ‘deeply rooted in this Nation’s history and tradition’ and ‘implicit in the concept of ordered liberty.’ ”28

Narrowing the standard for unenumerated rights was a decades-long goal of the conservative movement. Alito’s quotations are from an opinion by Chief Justice William Rehnquist—one of two dissenters in Roe—in an assisted-suicide case from 1997.29 By demanding that unenumerated rights be implicit in the nation’s history and tradition, jurists can effectively freeze the Constitution at the moment of ratification. Were abortion rights a facet of the nation’s early history? If not, they can’t possibly gain constitutional protection.

“We do not pretend to know how our political system or society will respond to today’s decision overruling Roe… And even if we could foresee what will happen, we would have no authority to let that knowledge influence our decision.”30

Alito addressed centuries-long questions about a judge’s role with the certitude for which he is famous; from his early years, people marveled at his ability to quickly reduce complicated issues to pithy nubs of right and wrong. Are judges really barred from worrying about how their decisions will play out? And who denies them that authority? These are glaringly open questions, but in Alito’s words, they sound almost like eternal truths.

“Roe was on a collision course with the Constitution from the day it was decided.”31

Alito laid down a memorable one-sentence condemnation as he consigned Roe to history. His contempt for the abortion-rights decision bordered on ridicule. Roe was not just a mistaken decision but a deliberate assault on the rule of law: a flagrant foul on the playing field of justice.

Now it was gone, and Alito slipped into his opinion other markers of the long years of frustration leading up to this moment. He quoted the “famous” attack on Roe made by Yale Law School professor John Hart Ely when he, Alito, was a student there.32 He went over old, heavily tilled ground in citing the unworkability of Roe’s successor case, Planned Parenthood of Southeastern Pennsylvania v. Casey, for which he himself was a dissenter during his circuit court years.33 His 2022 argument in victory tracked closely with his 1992 dissenting opinion in defeat.34

At the moment when the Dobbs case moved from draft opinion to law of the land, however, Alito himself was absent. Pandemic procedures allowed decisions to be released without the justices appearing. After the draft had leaked, rumors flew that he and his wife, Martha-Ann, had been forced to flee their Alexandria, Virginia, home. Fox News host Jesse Watters claimed the Alitos had been “moved now to an undisclosed location.” After similar reports flooded conservative media, Politico traced the story back to a legal commentator, who said, “I forget whether I saw the rumor on Twitter or somebody told me.”35

Still, Alito had reason to fear for his safety. In the wee hours of June 8, a California man had been arrested near the home of Justice Brett Kavanaugh in Chevy Chase, Maryland. The man—who was in possession of a handgun, ammunition, a crowbar, and pepper spray—had called 911 and turned himself in, saying he had suicidal thoughts and planned to kill Kavanaugh.36

Like the spectacle outside the court building, the specter of justices holed up in their homes, as if under house arrest, seemed a sad portent: Was the Supreme Court verging on an era when justices would be hounded like politicians, their decisions assailed as partisan missives?

The breakdown in order masked another change: originalism had, in a scant four decades, come to dominate American law. The Supreme Court’s 6–3 conservative majority was fortified by billions of dollars funneled from donors to Federalist Society co-chairman Leonard Leo to fertilize a network of think tanks, influencers, professors, and protest groups.37 This amounted to a closed loop in which activists could create the impetus for a change in the law, theorists could say why the Constitution demands it, practitioners could build a case around it, and all could follow it through to a Supreme Court victory.

Speaking at a Fifth Circuit judicial conference in San Antonio, Texas, in 2023, Alito himself acknowledged the triumph of originalism, even as he suggested, with a hint of foreboding, that its adherents often disagreed about what it entailed. Indeed, the defeat of Roe had broken a bond among legal conservatives, who cleaved between those who modeled judicial restraint and those who itched to overturn liberal-leaning decisions. Alito’s own Dobbs opinion stepped gingerly around a cavalcade of conservative agenda items, from finally burying all substantive due process rights to granting “personhood” protections to unborn fetuses, which could overturn abortion rights even in states where they were legal.

Conservative infighting stirred again when Donald Trump won a second presidential term and began stretching the prerogatives of his office. Suddenly, justices who had voted to rein in Obamacare and block President Joe Biden’s student loan forgiveness were scrambling for reasons to approve Trump’s gutting of USAID and deportation of non-citizens.

Out of that cloud of dust, Alito emerged once again as a face of the court. A man who had been true to his roots as an observant Catholic in suburban Trenton, New Jersey, was entering uncharted territory. He had felt the pulsation of the movement’s beginnings in the 1960s and early 1970s, had brought it to its middle-period apex in Dobbs, and now would help craft its endgame.

As Trump pressed for more power, the drumbeat of cases threatened to reveal whether the conservative legal movement was, in fact, devoted to a dispassionate reading of the Constitution or simply clearing a path for conservative politicians. The picture of Samuel Anthony Alito Jr., his hand raised in taking an oath, with his beaming wife, Martha-Ann, and President George W. Bush by his side, once again came into focus.

“A judge can’t have any agenda…”

Having seized the rudder of the court—sailing past legions of skeptics and altering the lives of millions—Samuel Alito and his fellow members of the conservative legal movement were ready to confront their least forgiving foes: themselves.





BOOK ONE: THE FAMILY






CHAPTER 1 The Long Journey

The earth erupted at 5:20 a.m.1 Almost everyone in the cities and villages along the Strait of Messina was in bed. No one had an inkling of warning. Tens of thousands never awoke, crushed under fallen roofs and collapsed floors. Those who could escape fled to the waterfront, the only place free of destruction and debris.2

But off the coast, under the swirling seas, the earth’s plates shook loose a tidal wave of nearly twenty feet.3 Everyone on the shoreline drowned—thousands of men, women, and children, their bodies carried inland to blacken and bloat through weeks of halting rescue efforts, punctuated by the screams of the dying. “Thousands are walking about half demented, starving, and suffering from the cold,” The New York Times reported three days later.4

In the village of Saline Joniche, along the jagged southern tip of the Italian peninsula, the decades-old Chiesa del Santissimo Salvatore—Church of the Most Holy Savior—cracked into rubble.5 Saline Joniche translates to Ionian Salt Pans, a reminder of both the area’s connection to ancient Greece and its economic livelihood. For thousands of years, people in southern Italy had dried seawater into salt in low-lying, pond-like “pans” and sold it to customers elsewhere in the region and beyond.

Population growth strained the ability of people in the Calabria region to support themselves through farming and harvesting salt; their simple, elemental approach to life was disrupted.6 By the time the great Messina earthquake struck, on December 28, 1908, tens of thousands of Calabrians had already spent their last lira to make the fetid steerage-class crossing to North America, hoping to better their chances in the United States.7

The quake, wreaking utter devastation just three days after Christmas, marked a significant juncture. For some, the loss of homes made it harder to save enough money to emigrate; for others, it seemed almost a physical jolt to seek a new life somewhere else.8

One Calabrian who felt the urge to leave was Antonio Alito—whose name, scribbled by a census taker, translated at first as Alati. In 1913, at the age of thirty-one, he left Saline Joniche for the New World, hoping to collect a few paychecks before sending for his wife, Mary, and baby, Salvatore.9 He made his way to Trenton, New Jersey, whose location on canals and rail lines between New York and Philadelphia presaged its emergence as an industrial center. Factories provided a steady source of jobs for able-bodied men who didn’t speak English. With dreams of good jobs and better wages, Italians had been flowing into the New Jersey capital for more than a decade, turning the Civil War–era borough of Chambersburg into their Little Italy.10

Many were disappointed. Life was far from idyllic in the close confines of Chambersburg. People crowded atop each other in multifamily homes. But when the smell of freshly made pastas and pastries emanated from storefronts and blotted out the factory odors, it could feel almost like home.

Hardship and opportunity were two sides of the immigrant coin. For Antonio—now known as Anthony—jobs would come open on the Pennsylvania Railroad but then disappear just as quickly.11 Work for unskilled laborers was intermittent and poorly paid, not always sufficient to support a family, especially after that family began expanding. Two daughters and another son, Anthony Jr., followed young Salvatore, whose name was soon anglicized to Samuel.12

By 1930, the census recorded that Anthony worked as a repairman of city streets. He, Mary, and their four children between the ages of six and seventeen lived in a one-bathroom flat on Pearl Street.13

It was a stable family but not a stable home. At times, teenage Samuel would return from school to find his family’s furniture on the sidewalk after they had been evicted for non-payment of rent. As the person who spoke the best English, Samuel would be called upon to scour the neighborhood for new lodgings, the fate of the Alitos firmly on his youthful shoulders.14



LIFE WAS SLIGHTLY BETTER for the family living just seven tenement buildings away, down Pearl Street and left on Hudson. They were the Fraduscos, and their own migrant journey had begun nine years before Anthony Alito’s. The parents and three children made the trek from the farming village of Palazzo San Gervasio—about three hundred miles north of Saline Joniche—to the United States in 1904, settling in Chambersburg.15 They vowed to construct a new life for themselves, step by step, dollar by dollar, after a hailstorm destroyed a year’s worth of their crops.16

Three more children were born within the next ten years, planting fresh roots in a new land. These new Fraduscos would be 100 percent American.17 The youngest was named Rose, after her mother, Rosina.18 She was just a year younger than Samuel Alito but had the advantage of older siblings to bolster the family finances. Her eldest brother, Joseph Jr., toiled in a tailor shop, while his next two sisters, Frances and Mary, had jobs as “forelady” and packer at a candy factory.19 Their father, Joseph, worked at Chambersburg’s largest employer, John A. Roebling’s Sons, maker of steel cables.20

The Fraduscos’ timing was fortuitous. Comfortable in its isolation, the United States had done little to arm itself until the first decade of the twentieth century. Thereafter, factories hummed with the production of war materials. When European nations took up arms against each other in 1914, the US vowed to remain neutral, but demand for the steel cables necessary for shipbuilding soared. It grew further when the US joined the fight in 1917. Employment in the various Roebling plants doubled from five thousand in 1914 to ten thousand in 1918.21

It was often brutal work for a paycheck that still left a family of eight on the edge of poverty. But by the standards of the time, it was good enough. The Roebling brothers’ pride in their operations went beyond the pursuit of money; the Roebling name was associated with some of the great events in the history of the United States.

The eldest of the four brothers, Washington Roebling—who shared the name of the father of his country—fought with Union forces at Gettysburg and tracked Confederate troop movements through air-balloon reconnaissance at Chancellorsville. Bright and ambitious, he went on to monitor the design of bridges in Europe in preparation for one of the great engineering feats of all time: the epic Brooklyn Bridge project.

Washington succeeded his father as chief engineer on the project in 1868 and, overcoming an astonishing series of life-threatening challenges, witnessed the completion of the bridge in 1883. That accomplishment, and many other bridge-building triumphs of succeeding decades, bore the Roebling stamp. And the company continued to grow in the new century.

At the time of Joseph Fradusco’s employment, three of the Roebling brothers, graying men in their fifties and sixties, still commanded attention in Trenton. Their status as civic leaders was confirmed by their proximity to the New Jersey capitol—each brother had a mansion along State Street, steps from the 1792 New Jersey State House. The Roebling homes were Gilded Age showplaces outfitted with elaborate furnishings; the grand staircase in Washington Roebling’s estate was lit by an enormous stained-glass window depicting the Brooklyn Bridge. It was designed by the famed Louis Comfort Tiffany and handcrafted by Tiffany & Co. artisans.22

The ostentatious wealth of factory owners was offset by the austerity of their workers’ lives. They manned the assembly lines in regular shifts, breaking only for meals at assigned
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