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Access to civil justice continues to be undermined by State retrenchment of legal aid budgets, increases in procedural costs, the complexity of court procedures, and severe delays in the dispensation of justice. This has resulted in a shift from public to private funding of civil litigation, and the emergence of new business models and forms of private justice.

The book explores the dynamic landscape of legal costs and financing from three perspectives: regulatory frameworks in public and private funding; new trends and challenges in contemporary legal financing; and the transformative potential of alternative dispute resolution (ADR) and online dispute resolution (ODR) procedures to streamline civil justice processes and expand access to justice.

By addressing the intersectionality of legal, economic, political, market and social dynamics, the book helps readers gain a better understanding of the inherent complexity of costs, funding, and their implications for access to justice.
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PREFACE

The costs and funding of litigation and the civil justice system have been at the centre of the quest to improve access to civil justice. As a consequence of retrenching governments and the limited availability of public legal aid, the litigation landscape has changed significantly in recent decades. In Europe, the recent rise of collective actions and public interest litigation have led to an increased use of and discussion on private funding mechanisms, including third-party litigation funding and – to a lesser extent, but increasingly important – crowdfunding. In particular, the expansion of the commercial funding market has led to intense debates and discussions among academics, policymakers and relevant stakeholders, including businesses, consumer organisations, (public) interest groups and the funding industry. At the same time, the complexity of court procedures, high litigation costs and substantial delays in accessing justice have intensified the focus on the utilisation of alternative dispute resolution (ADR) mechanisms to resolve disputes, including the introduction of mandatory forms of mediation.

This book critically analyses the new dynamics of funding of civil justice and cost-reducing mechanisms from three related perspectives: the regulatory frameworks governing public and private funding; the rise of new trends and challenges in contemporary legal finance; and the potential of ADR and online dispute resolution (ODR) procedures in increasing access to justice. It builds on the groundwork of a five-year funded research project ‘Affordable Access to Justice: Towards Sustainable Cost and Funding Mechanisms for Civil Litigation in Europe’ at the Erasmus School of Law (2020–25). Many of the contributions to this book are based on work presented at the conference ‘Sustaining Access to Justice in Europe: New Avenues for Costs and Funding’ organised within the framework of this project which took place on 19 and 20 October 2023. Attended by over 100 academics, policymakers, practitioners and representatives of civil society from across Europe and beyond, the conference delved into a wide array of topics including the funding of civil justice, cost-effective strategies for ADR and ODR, and public interest litigation. The topics were explored from regulatory, economic, political and social perspectives. We believe that the discussions, insights and critical reflections in this book make a substantial contribution to the current and ongoing academic debates, and impact legal practice and policy initiatives that support sustainable access to justice in Europe.

We are grateful to all conference speakers and contributors to this book, each of whom drew on their experiences and insights as academics, policymakers, or practitioners, and from different jurisdictions. We would like to thank the other members of the Vici team – Eva Storskrubb, Adrian Cordina and Eduardo Silva de Freitas – for contributing to the organisation of the conference and to this book. Our student assistant Renee Kolpa assisted in editing some of the book chapters. We would also like to thank the series editor, Christopher Hodges, and the editors at Hart-Bloomsbury for all their guidance, feedback and help in bringing the book together.

The conference and this book were made possible by the funding of the Dutch Research Council (NWO) under its talent schemes, for the Vici project ‘Affordable Access to Justice: Towards Sustainable Cost and Funding Mechanisms for Civil Litigation in Europe’ (project no VI.C.191.082). Information on this project is available at www.euciviljustice.eu. The editors are Principal Investigator and senior (affiliate) researchers in this project.
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I.Introduction

Access to civil justice is of paramount importance for enforcing citizens’ rights. At the heart of access to justice lies cost management and finance. Yet, over the past decades, access to justice has been increasingly put under pressure due to retrenching governments, high legal costs in bringing and defending claims, and the complexities and inefficiencies of the civil courts.

In response to these challenges, policymakers and legislators, particularly in Europe, have increasingly explored alternatives, such as outsourcing certain types of disputes through mechanisms to various forms of Alternative Dispute Resolution (ADR) procedures, such as mediation, consumer complaint boards and Ombuds systems. While these methods have proven valuable in specific contexts, they have neither consistently delivered satisfactory results nor fully addressed the persistent need for judicial intervention. In fact, the demand for court-based private enforcement, particularly in relation to collective rights, has not diminished and has, in some cases, increased. Recent mass-harm cases across various sectors – including the Volkswagen emissions scandal, consumer law, cartel damages, product liability, and privacy law – along with the rise of collective actions and strategic litigation in the EU, have underscored the judiciary’s central role in modern societies and have reinforced the importance of courts and judicial systems, more broadly, in maintaining social order and dispensing justice.

At the same time, these developments have brought renewed attention to the financial obstacles inherent in accessing justice, and they have reignited discussions on the costs and funding of justice. As courts are increasingly called upon to restore balance and enforce rights, the need to ensure that justice is not only available but also affordable has become an urgent priority. Against this backdrop, a significant paradigm shift is emerging in Europe – mirroring global trends – as the funding of civil litigation transitions from public to private sources, mostly in the form of Third-Party Litigation Funding (TPLF) by commercial entities, and crowdfunding which is gaining ground. This shift has spurred the rise of private actors with innovative business and legal models, often working together to offer new solutions to the persistent problem of financial barriers to access to justice. While, to some extent, this paradigm shift has had a positive impact on access to justice, it has also caused controversy, created challenges and risks, and has sparked policy and academic discussions on the necessity for a coherent and effective approach to the regulation of TPLF as the various chapters this book also evidence.2

Amidst the heightened political and academic activity, and ahead of upcoming legislative developments set to shape the future of litigation financing in Europe, the timing of this book could not be more appropriate. The book delves deep into the evolving landscape of legal costs and financing and examines in its three parts (see also below) the regulatory frameworks governing public and private funding, the rise of new trends and challenges in contemporary legal finance, and the potential of ADR and online dispute resolution (ODR) procedures to streamline civil justice processes to increase access to justice.

The motivation behind this book is rooted in the need to address the escalating pressure on access to justice imposed by financial barriers to litigants and the rapidly changing dynamics of litigation funding in Europe. The book aims to provide a comprehensive exploration of the complex landscape of costs and funding of civil justice by weaving together normative considerations, regulatory shifts, and market dynamics. Organised into three interconnected parts, the book first examines the regulatory frameworks that shape public and private funding and their effects on litigants’ access to justice. It then explores new trends and challenges in legal finance, highlighting how evolving funding mechanisms influence the contemporary justice landscape. Finally, the book investigates the potential of ADR and ODR procedures in reducing costs and increasing access to justice. Through these perspectives, the book provides a detailed comprehensive view of the forces reshaping the funding of civil justice and the ways in which they are impacting access to justice.

Across its three parts, the book adopts a range of approaches – combining theoretical, comparative, empirical, and case-study-based methods – to provide a holistic perspective on the costs and funding of civil justice. Theoretical and law and economics insights are central to chapters examining regulatory frameworks for TPLF and cost-effective alternatives to litigation. Practical perspectives emerge from the analyses of national and transnational case law, while comparative elements draw key distinctions across jurisdictions, enriching the broader context. Empirical studies highlight the real-world impact of emerging trends, such as TPLF, Environmental, Social, and Governance (ESG) litigation, and ADR and ODR mechanisms. The book also considers political and social dimensions, addressing challenges in funding public interest litigation and societal responses to collective redress crowdfunding. This diverse methodology offers a comprehensive view of the intersecting legal, economic, political, market and social dynamics shaping civil justice funding, providing the reader with a thorough understanding of the complexities of costs and funding, and their impact on access to justice.



II.Access to Justice from a Costs and Funding Perspective


A.The Right of Access to Justice and Contemporary Challenges

The right to access to justice is intrinsically linked to the right to a fair trial and it integrates the core of the rule of law. It can be defined as the human right to have concrete and effective access to the courts or to any other adjudicative institution, in order to have conflicts decided upon by an impartial body. The right to a fair trial, and the associated right to access to justice, has been widely recognised among others in Article 6 of the European Convention on Human Rights (ECHR) and Article 47 of the EU Charter on Fundamental Rights (EUCFR).3 While under the ECHR the right to legal aid in civil cases is not absolute, unlike for criminal law,4 the European Court of Human Rights (ECtHR) has long recognised that effective and equal access to courts in civil cases may oblige states to provide disputing parties with the assistance of a lawyer.5 Contrary to Article 6 ECHR, Article 47 EUCFR does not distinguish civil matters from criminal charges. According to Article 47(3) legal aid shall be made available to those who lack sufficient resources to the extent such aid is necessary to ensure effective access to justice.

The conceptualisation and research around access to justice started most prominently with the Florence movement in the 1970s spearheaded by Cappelletti and Garth.6 This chronological element is relevant, as it may explain the extent to which the quest for providing effective access to the legal services and to the courts was related to a particular understanding of the role of the state in association with the welfare state policies.7 However, access to justice is a dynamic concept that has evolved over the past several decades. The adding of a social dimension to the right to a fair trial was in tandem with the increase in welfare programmes developed by the states in the latter half of the previous century. But in more recent years it has taken a new shape as the role of the state has changed, triggering alternatives to legal aid and dispute methods of resolving disputes as this book will illustrate. This dynamic understanding of access to justice was previously explained by Cappelletti and Garth, who also reflected on the emerging forms of small and collective claims related to harms derived from massive production, as well as public interest litigation cases that started to develop in the 1970s in some countries. More importantly, these authors foresaw how this concept needed to be flexible enough to encompass new challenges in the future, as the last wave in the access to justice movement was related to ‘the full panoply of institutions and devices, personnel and procedures, used to process, and even prevent, disputes in modern societies’.8

At present, many countries and supranational orders like the EU have reshaped or are reshaping their role in a direction that moves away from the model that arose in tandem with social constitutionalism, and which included many social benefits such as legal aid programmes. This tendency led to the privatisation of many public services as well as certain branches of industry while also deregulating many aspects of commerce and market rules.9 States delegated some of their functions to private actors in the early 1990s, when many public services were privatised, including healthcare, education, certain aspects of social security, and even prisons and security services.

This phenomenon of privatisation is also visible in the area of civil justice, most notably with the rise of ADR. ADR and ODR has also been boosted by EU policymakers and legislators for over two decades, resulting most prominently in the 2013 ADR Directive for consumers that is currently being revised.10 A number of countries have also introduced mandatory forms of mediation, including in Italy, England and Wales, and Belgium, as well as beyond Europe, for example in Singapore as discussed in Part III of this book.11 The rise of TPLF as an alternative way of financing litigation and other forms of private funding, such as crowdfunding, is another important phenomenon in the privatisation of justice as discussed in Parts I and II of this book. Furthermore, the increase in mass damages and the expansion of collective action systems, which has been supported by the 2020 Representative Action Directive (RAD),12 has changed the legal services market and triggered forms of entrepreneurial lawyering.13



B.The Costs of (Civil) Justice

The cost of accessing justice in civil litigation is of paramount importance, encompassing a range of expenses that parties may incur, such as court fees, lawyers’ fees, expert witness fees, administrative costs associated with collecting and presenting evidence, translating evidence etc. In an ideal world – free from financial constraints – all individuals whose rights have been violated would enjoy unfettered access to the courts and the opportunity for their day in court. However, financial barriers to justice remain prevalent. Costs are substantial and often weigh heavily on a party’s decision to initiate or maintain legal proceedings. A rational litigant will, therefore, assess these potential expenses carefully before choosing to pursue litigation, as financial demands can serve as a significant obstacle to justice.

This financial barrier is particularly evident in both traditional litigation scenarios and, even more acutely, in cases involving numerous victims who have suffered similar but relatively minor damages. In such instances, the cumulative cost of pursuing individual claims can discourage parties from seeking redress, especially when the expenses of legal action outweigh the potential recovery for each claimant. This issue raises questions of fairness and accessibility within the civil justice system, highlighting the need for mechanisms that alleviate financial burdens and ensure that access to justice does not depend on an individual’s economic resources.

Within this framework, two core questions arise. The first concerns the allocation of costs: who should ultimately bear the financial burden of litigation? This issue has long been central to civil procedure law, drawing significant attention from legislators, courts and academics, as it directly impacts fairness and deters frivolous claims. Legislators typically move between principles like the ‘loser pays’ rule – which discourages unmeritorious claims – and policies designed to preserve access to justice for all parties. Judicial discretion also plays a key role, as courts may occasionally adjust cost allocation based on case-specific factors to achieve equitable outcomes.

An alternative and more straightforward approach to addressing litigation costs is publicly funded justice, which plays a crucial role in ensuring that individuals – particularly those from marginalised or lower-income backgrounds – can access the legal system regardless of financial means. However, due to budgetary constraints and fiscal austerity, public funding is not limitless. These budgetary limitations mean that, while public funding mechanisms such as legal aid are essential for reducing financial barriers and fostering fairness, they cannot fully address the accessibility gap. Public funding bolsters societal trust in the courts, supports judicial efficiency and mitigates socioeconomic disparities by promoting equal access to justice, but it is often insufficient to cover the entirety of need. Consequently, balancing publicly funded justice with cost-allocation rules remains vital in striving for a civil justice system that is fair, accessible and economically sustainable.

The second key question concerns how individuals can access the financial resources necessary to bear litigation costs. This issue highlights the obstacles encountered by individuals who lack the means to pursue or defend a claim. Unlike the more established matter of cost allocation, traditionally rooted in legal codes, the question of funding access has gained prominence in recent decades. To address this challenge, legal systems are increasingly considering mechanisms such as contingency fees, third-party funding next to legal aid, and public funding schemes to ensure that financial barriers do not undermine the right to justice. This shift reflects a growing recognition that, without viable funding options, cost-allocation rules alone fall short of providing genuine access to legal redress.

At the EU level, various centralised efforts have been made to address and mitigate litigation costs for parties, including the promotion of ADR and ODR schemes14 and the digitalisation of justice systems.15 Ad hoc measures targeting cross-border litigation have also been introduced to reduce procedural expenses for litigants. Such initiatives span multiple stages of proceedings, such as the service of documents and the cross-border collection of evidence, or address linguistic barriers through the use of standardised forms. Private international law (PIL) instruments that provide conflict-of-laws rules seeking to unify the application of foreign laws and European e-Justice initiatives, including resources like the EU Judicial Atlas, supply vital information on national legal regimes, thus facilitating smoother cross-border legal processes.

Overall, while there is a longstanding recognition of the need to address litigation costs and funding mechanisms to ensure effective access to justice, EU interventions in this domain remained limited. This restraint stems, on the one hand, from the limited competence of the EU in these sectors, and from the deep interconnections between funding policies and national sovereignty over justice system financing, on the other hand. Member States have historically retained a monopoly over the regulation of judicial and legal service provisions, resulting in notable disparities in litigation costs across the EU.16

The effort to establish a comprehensive EU-wide legislative framework for collective actions, through the RAD,17 has sparked renewed discussions on the potential benefits of harmonising costs and funding measures. These debates are unsurprising, given that collective litigation – most notably in EU consumer law enforcement – often faces financial barriers that deter individual claimants from pursuing relatively low-value claims. Such cost obstacles can contribute to underenforcement and weaken the deterrent effect of the law. Consequently, agencies and consumer organisations are frequently forced to make strategic decisions about which cases to pursue, constrained by limited funding. In this context, collective litigation offers a mechanism for aggregating claims, achieving economies of scale, and potentially offsetting individual costs. It is precisely this dynamic that has, in turn, spurred the development of profit-oriented legal and financial business models, which capitalise on the potential of aggregated claims to create viable litigation options where individual actions might otherwise be unfeasible.



C.Funding Civil Justice: The Shift from Public to Private Funding

Despite measures to reduce the costs of accessing courts and developing alternative pathways including mandatory forms of ADR, the availability of litigation funding is often critical to secure access to justice. As discussed above (Section II.A), the right to a fair trial and effective access to justice also encompass a right to legal aid. However, as regards civil justice, the right to legal aid is not absolute. Countries have different systems of public legal aid, and budgets are constrained. Eligibility criteria commonly include a ‘means and merits’ test, and availability may also be dependent upon whether representation by an attorney is compulsory and upon the existence of other means of funding.18 Even if some form of public legal aid is available, this may not cover all costs and the loser-pays principle that generally applies in Europe entails risks.

Private funding arrangements have emerged in the wake of the rising costs and risks of litigation and the limited availability of public legal aid schemes. Some have a longer history, including different forms of contingency fees, damages-based agreements (DBAs) and legal aid insurance, while TPLF by commercial funders and crowdfunding of civil justice have emerged more recently.19 The extent to which these forms of funding are allowed or available differs considerably per country. For instance, contingency fees, DBAs and no-cure-no-pay systems are commonly used in the United States, the United Kingdom and some other common law jurisdictions, but are either prohibited or permitted only to a limited extent in civil law countries, including in most European jurisdictions. Also, the insurance market, including after-the-event (ATE) and before-the-event (BTE) insurers, has evolved very differently across jurisdictions. This is also the case for TPLF, which has gained ground in arbitration and is significant in commercial litigation and class actions in some countries, while in others the TPLF market is virtually non-existent.

But unlike other forms of private funding, TPLF has raised considerable traction and intense academic and policy debate in recent years. In Europe, this seems to a large extent to have been triggered by the adoption of the RAD and the rise of collective actions in different jurisdictions, most notably in the United Kingdom, The Netherlands and Portugal.20 The political debate on TPLF in Europe peaked with the publication of a report in 2021 by the Legal Affairs Committee of the European Parliament (‘Voss Report’)21 on responsible funding of litigation. The Voss Report advocated a more robust approach to the regulation of TPLF in the EU to mitigate the potential risks associated with the commercialisation of justice and conflicts of interest between all of the actors involved in TPLF. The Voss Report was formally endorsed by the European Parliament (EP) in September 2022 with a resolution, calling for an EU Directive to comprehensively regulate TPLF operations within the EU.22 In response, the European Commission has commissioned a study to map the TPLF market in Europe to support evidence-based decisions on the need for legislative or policy interventions, the results of which will be published in 2025.23 This may eventually result in further EU regulation, beyond the limited rules on avoiding conflict of interests that are currently included in the RAD.24 Apart from self-regulatory codes of conduct,25 it is noteworthy that the European Law Institute (ELI) adopted the Principles on Third Party Funding of Litigation in October 202426 which reinforces the increasing importance of TPLF.




III.Public and Private Funding of Civil Justice – Regulatory Perspectives

The first part of the book provides a comprehensive overview of private funding mechanisms in civil justice, with a focus on their regulatory implications. The chapters collectively offer insights into how private funding models, with a focus on TPLF, interact with public interests and civil justice principles. By addressing efficacy concerns, theoretical frameworks such as the principal-agent model, and practical considerations like collective action viability, this section emphasises the balance regulators must strike between enhancing access to justice and mitigating the risks associated with privatised funding. Together, these analyses lay a solid foundation for understanding the complex regulatory landscape of civil justice funding in Europe and set the stage for exploring the opportunities and challenges these evolving mechanisms present.

The part opens with a critical examination of TPLF, a practice often praised in access-to-justice discussions and frequently dominating contemporary justice policy and academic debates. The aim is to establish a balanced foundation, acknowledging both the potential benefits and limitations of TPLF before delving into its broader regulatory implications. Alan Uzelac’s critique in this book (Chapter 2) serves as the ideal starting point for this discussion. Rather than embracing TPLF as a solution for the eroding structures of a fading public legal aid system, Uzelac questions its efficacy and compatibility with foundational principles of civil justice. Through an examination of six core dimensions of an equitable and accessible justice system, Uzelac contends that TPLF, while offering some access in specific cases, is insufficient as a comprehensive solution. He concludes that, while TPLF might remain a ‘narrow trail’ to justice for a select few, it should not be used as an excuse to underfund essential public legal aid, as its high costs and profit motives can undermine the broader goals of equitable access to justice. Uzelac’s overall critique reflects the broader scepticism surrounding the topic and encourages readers to reflect on the assumed benefits of TPLF and its alignment with the ideals of good administration of justice.

One of the central questions in civil justice funding is how regulatory frameworks can effectively manage solutions while balancing public and private interests. In his chapter (Chapter 3), Adrian Cordina addresses this question through a detailed discussion from a law and economics perspective. He examines the European TPLF regulatory landscape through agency theory, analysing relationships and incentives to show how economic insights can promote balanced and inclusive policymaking. Cordina’s approach underscores first the growing significance of TPLF in European civil justice, where its dual role in facilitating and complicating access to justice has sparked considerable debate. Second, by applying the principal-agent model, Cordina frames policymakers as agents navigating the interests of diverse principals – society and various litigation funding stakeholders – and highlights the complex interplay among businesses, funders, and consumers. He argues that effective TPLF regulation must carefully balance these interests to safeguard the public interest, addressing risks such as regulatory capture and the underrepresentation of consumer voices. Through this perspective, Cordina’s contribution offers a framework for understanding the challenges of regulating TPF, advancing the discussion on how regulatory approaches can enhance public accountability and access to justice.

Building on the prior chapters’ exploration of TPLF’s role and regulatory challenges, Maria José Azar-Baud’s contribution (Chapter 4) further deepens the analysis by examining the TPLF’s function in supporting collective actions, particularly for consumer and victim rights within the European civil justice system. Azar-Baud highlights how TPLF, despite longstanding debates over its benefits and risks, is increasingly vital for ensuring the viability of collective actions. She outlines how the European RAD, by enforcing transparency, independence, and conflict-of-interest safeguards, creates a regulatory framework that aims to balance effective access to justice with responsible funding practices. Azar-Baud analyses both commercial and not-for-profit funding models, contending that while each type offers unique contributions, they must operate within the same regulatory principles to ensure fairness. Additionally, her chapter considers alternatives such as reduced court fees, no-win, no-fee agreements, and adjustments to the ‘loser pays’ rule, emphasising the diverse mechanisms necessary to overcome financial obstacles to collective actions.

Delving into the procedural aspects of collective actions within the European context, Eduardo Silva de Freitas (Chapter 5) examines the role of the RAD in supporting TPLF agreements, propelling normative considerations around the viability of collective actions and private enforcement of consumer rights. The central concern he focuses on
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