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Impact Assessment KAM: Anti Counterfeit Implementation



1.  Background
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The Kenya Association of Manufacturers (KAM) is the representative organisation for manufacturing value-add industries in Kenya. In pursuit of its core mandate of policy advocacy, KAM promotes trade and investment, upholds standards, encourages the formulation, enactment and administration of sound policies that facilitate a competitive business environment and reduce the cost of doing business. 

Since 2008, KAM has been advocating for reforms to curb illicit trade. Illicit trade exposes local manufacturers to unfair competition, but also puts the general public at risk by exposing them to substandard or counterfeit goods whose suitability for use is not assured. 

Kenya has an extensive legislative framework to address counterfeiting, piracy, the protection of intellectual property rights and illicit manufacturing of goods. The framework includes the Anti-Counterfeit Act No. 13 of 2008, the Trademarks Act Cap. 506, Industrial Property Act No 3 of 2001, The Copyright Act No 12 of 2001, the Standards Act Cap. 496 and the Penal Code Cap. 63.
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2.  Counterfeiting trends and problems in Kenya
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A counterfeit is a product that imitates the genuine one. Counterfeiting and piracy are the infringement of intellectual property rights. The vice is a global concern that denies intellectual property rights owners their deserved benefits. Products that are mostly counterfeited are fast-moving consumable goods including soap and detergents, food products, alcoholic beverages, dry cell batteries, pens, cosmetics, electrical and electronic equipment, vehicle spare parts, common medicine, shoe polish, seeds & fertilizers, apparel & software among others.

Illicit trade has continued to be a challenge, particularly for the manufacturing sector in Kenya with the infiltration of illicit goods into the market - as evidenced during the third quarter of 2018 where large consignments of sugar unfit for human consumption and substandard fertilizer were seized by authorities at the port of entry. 

In 2008, KAM identified the issue of counterfeit goods as one of the biggest threats to growth in the manufacturing sector. The trademark owner is the most aﬀected player in the counterfeiting market system. To mitigate the negative eﬀects, it is in the interest of the trademark owner to be engaged in anti-counterfeiting activities. Often, trademark owners do not discuss the problem in public for fear of their competitors. This is because companies consider the risk of negative publicity to be higher than possible benefits from public awareness.

The Business Advocacy Fund (BAF) supported KAM with research and advocacy grants, resulting in the successful enactment of the Anti-Counterfeit Act, 2008. The Act led to the formation of an Anti-Counterfeit Agency (ACA) that started operations in June 2010. ACA is a creature of statute established under The Anti-Counterfeit Act. At its inception in 2008, ACA joined a growing list of statutory institutions charged with administering and enforcing various aspects related to IP rights in Kenya. 

The main institutions include Kenya Industrial Property Institute (KIPI), Kenya Copyright Board (KECOBO), Kenya Plant Health Inspectorate Service (KEPHIS), Kenya Bureau of Standards (KEBS) and Kenya Revenue Authority (KRA), some of which are represented on ACA’s board of directors. It was hoped that the wealth of knowledge and experience among the various ACA constituent agencies would guarantee ACA’s success, but this was not to be the case. On the contrary, ACA seemed bent on usurping and duplicating the mandates of the state agencies that preceded it.

Shortly before the end of 2013, it was estimated that annually, KES 30 billion is lost by manufacturers and KES 6 billion by the government due to trade in illicit goods. In 2014, estimates have put the figures at KES 50 billion and KES 20 billion respectively. This denotes an increase of almost 100% in less than two years and shows that the same figures could be reasonably expected to rise to more than KES 100 billion in total losses for the country in the next few years if no action is taken. 

KEBS says the coastline has become porous with the importation of substandard and counterfeit products. Most of the goods originate from Tanzania and Uganda and are marked with the respective countries' standards stamps. KEBS says that Boda-Boda operators are being used to sneak substandard goods into the country through porous border points at the coast. There are also gaps in Lunga Lunga and Namanga. The Anti-Counterfeit Agency seized goods worth KES 1.7 billion in 2017 and destroyed counterfeit products worth over KES 700 million.

A study carried out by the Anti-Counterfeit Agency in the year 2016 collected data from 401 manufacturers from Nairobi, Mombasa, Kisumu, Eldoret, Nakuru and their environs. Findings on counterfeiting activity targeting manufacturer goods showed that for both local and imported goods. 56% of manufacturers were aware of counterfeiting activity targeting their products, 33% were not aware and 11% did not know of any activities. 

From the manufacturers who were able to estimate the trend of counterfeiting in the country, 82% said it was increasing, 8% thought the trend is constant, 8% said it was decreasing and 2% didn’t know anything about the trend of counterfeiting. 46% of manufacturers said that counterfeit goods are locally manufactured, 35% said they are imported while 19% said they are both imported and locally made. 37% of manufacturers work with the government bodies in fighting counterfeit trade, while 63% don’t.  60% of the manufacturers maintain a supply chain management with their retailers and resellers while 40% do not. From the manufacturers and suppliers who were able to estimate the market value of their products being counterfeited, the level of counterfeiting in urban Kenya stood at 24% as of December 2015.
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2.1 Illicit alcohol and brews
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The sudden increase in counterfeit and unlicensed products like alcohol and illicit brews in circulation in Kenya is robbing the country of over KES 30 billion in annual revenue. This is because illicit dealers do not pay tax, yet they shrink the revenues of those who genuinely pay taxes. An estimated four million Kenyans are currently consuming these counterfeit products, posing a serious threat to their health, security and the economy of the country.  Such illegal businesses affect young people who could otherwise engage in meaningful productive economic activities.
Further, 14,000 young people die each year from complications related to consuming illegally brewed alcohol while more victims are currently suffering permanent defects resulting from second generation alcoholic drinks.  In the quest to make quick money, manufacturers of illicit brews are spiking their backyard concoctions with deadly industrial chemicals such as methanol, food-grade ethanol, and sisal juice or jet fuel, to make them more potent and more desirable to consumers. 
Genuine alcoholic manufacturers do not just suffer the loss associated with the production of second-generation alcoholic products, but they lose revenues as dubious dealers still hold onto 30 per cent market share of the alcoholic multi-billion industry. The loss and destruction of illegitimate alcohol business have seen genuine investors losing estimated tens of millions daily. Surging numbers of illegal alcohol manufacturers are exposing millions of Kenyan consumers to health risks such as substance poisoning. 

It is the poor in society who provide an immediate market for the uninspected alcoholic beverages which often contain lethal compounds. Consumer Federation of Kenya (COFEK) has received reports from various distributors and distillers across the countries, which have raised concerns about some of their brands being illegally repackaged and sold to unsuspecting consumers by unscrupulous traders. 

Even more, these traders have been counterfeiting KEBS quality marks by using already used bottles of established manufacturers to package their illicit products. Thus, there is an urgent need by KEBS to make it difficult for these unscrupulous people to counterfeit its quality marks.  The rise in production and consumption of illicit alcohol has been fuelled by individuals who seem to be colluding with corrupt law-enforcing officers to facilitate the peddling of substances that do not meet the standards required by law. The most affected counties by this unlawful practice include the Central Kenya region, Kiambu County, Nakuru County, Narok County, Machakos County, Western and Nyanza regions. 
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2.2 Counterfeit medication
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Tens of thousands of people in Africa die each year because of fake and counterfeit medication, an E.U. funded report released on Tuesday said. The drugs are mainly made in China but also in India, Paraguay, Pakistan and the United Kingdom. Almost half the fake and low-quality medicines reported to the World Health Organization (WHO) between 2013 and 2017 were found to be in sub-Saharan Africa. Counterfeiters prey on poorer countries more than their richer counterparts, with up to 30 times greater penetration of fakes in the supply chain. Sub-standard or fake anti-malarial cause the deaths of between 64,000 and 158,000 people per year in sub-Saharan Africa. The counterfeit drug market is worth around USD 200 billion worldwide annually, WHO says, making it the most lucrative trade of illegally copied goods. Its impact has been devastating.

According to KAM’s survey, among the fakest products are medicines used in the control and treatment of heart problems, erectile dysfunction, HIV/Aids drugs, diabetes, fungal infections, obesity, malaria and asthma. Some city traders say the difference in counterfeit medicine is found only in the ingredient, with some tablets being a mixture of chalk while fruit juices are made from contaminated water and suspect chemicals
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2.3 Verification of Goods
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The global market for fake goods and services is huge and expanding. It’s estimated at USD 2.8 trillion in 2022. China is reported as the largest source of counterfeit and pirated goods. The challenge for Kenya, which has strong trade ties with China, is to fight the problem before it consumes and destroys local economic activities. Besides invading the market for regular producers, counterfeits are substantially sub-standard, hence increasing economic waste that litters the country.

That leaves the health and safety of millions of Kenyans in the hands of delinquents whose products are stocked in supermarkets, shops, kiosks and other stores countrywide. KEBS scientists, speaking on condition of anonymity, said some of the products they have examined contain dangerous chemicals such as copper and mercury, which can lead to life-threatening ailments such as cancer. Although some KEBS officials keep raiding supermarkets and stores where some of these goods are kept, their reports are usually ignored by their seniors, hence the contraband remains in the market.

KEBS claims to have developed and implemented a secure quality marks system, “complete with track-and-trace software. The system will also provide an online platform for consumers to directly authenticate the validity of certification of goods before purchase,” the institution promises. The stickers were to be used for all imported products intended for sale in the local market, and importers are required to purchase Import Standardisation Mark (ISM) stickers directly from KEBS after submitting copies of the Certificate of Conformity, 

Import Declaration Form, and Customs Entry. It is these stickers that have turned out to be fake, meaning that even importers of genuine products cannot trace their counterfeited products in the market. This is complicating regional trade since all the East African Community countries have a reciprocal mutual recognition agreement to recognise each other’s standards mark. 

The effects of counterfeiting are detailed as follows:

	Economic effects

	Unfair Competition

	Loss of Brand Reputation

	Loss of Market Share

	Loss of fair bargain

	Increased costs to the company

	Loss of Jobs and reduced investments

	Collapse and /or relocation of legitimate companies

	Loss of Government Revenue

	Diversion of resource


	Social Effects

	Consumer health risks leading to ailments or deaths e.g., from counterfeit medicine, foods, juices

	Insecurity e.g., Fake locks

	Loss of Creativity and Innovation

	Accidents e.g., Housefires, fake spare parts

	Collaboration with other crime e.g., Money Laundering, Drug Trafficking and Terrorism


	Political effects

	Reduced Direct Foreign Investments

	The frustration of long-term government policies e.g., food security

	Dirty money available for illicit political agenda

	International Relations (trade wars)
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