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Avant-propos
Cet ouvrage est le résultat d’une recherche conjointe entre les Universités de Bologne, Rennes et ULB-Bruxelles sur le thème de la dimension extérieure de l’espace de liberté, de sécurité et de justice (ELSJ) de l’Union européenne, qui a été financée par la Commission Européenne dans le cadre de l’Action Jean Monnet.
Le sujet choisi, à l’interface de deux grands domaines de l’Union européenne, a pris une importance toute particulière après l’entrée en vigueur du traité de Lisbonne. Celui-ci en effet, d’un côté, réunifie l’espace de liberté, de sécurité et de justice, qui était auparavant fragmenté en deux différents piliers de l’UE, lui consacrant un domaine autonome et détaillé, et, d’un autre côté, apporte des changements touchant les aspects institutionnels ainsi que les principes et les compétences de l’action extérieure de l’Union. C’est l’intersection de ces deux problématiques telles qu’abordées par les nouvelles dispositions des traités UE et FUE, aussi bien que l’analyse de la pratique postérieure à l’entrée en vigueur du traité de Lisbonne, qui ont été explorées par la recherche.
Trois groupes de professeurs et chercheurs, y inclus des doctorants, ont ainsi commencé par élaborer une ligne commune de recherche, en se partageant ensuite les différents sujets. Dans chacun des centres, des activités ont été menées sur la base du programme et trois colloques ont été organisés dans chacune des trois universités concernées. Les actes repris dans cet ouvrage sont issus des communications présentées aux colloques de Bologne (4 mars 2011) et de Rennes (22 et 23 septembre 2011). Les travaux du colloque de Bruxelles consacrés au bilan à mi-parcours du programme de Stockholm font l’objet d’un autre ouvrage édité par l’ULB et complètent la diffusion des résultats de la recherche.
 
Les contributions de la rencontre de Bologne concernent les aspects institutionnels de la dimension extérieure de l’espace de liberté, de sécurité et de justice. Elles ont analysé les changements apportés par le traité de Lisbonne et, au-delà du sentiment général de satisfaction d’avoir enfin abouti à l’entrée en vigueur d’un nouveau traité après les déconvenues du traité établissant une constitution pour l’Europe, ont soulevé diverses interrogations.
Des progrès ont été relevés en termes de compétences mais ils sont limités et cela peut sembler paradoxal. En effet, bien que certains objectifs assignés à l’ELSJ ne puissent être atteints sans une coopération avec les États tiers ou les organisations internationales, les compétences expressément prévues par les nouvelles dispositions restent minces ; pour pallier ces insuffisances, il faut donc faire appel au système général des compétences externes ou rechercher le concours des agences sur des aspects opérationnels. L’efficacité de l’action ne risque-t-elle pas de s’en trouver affectée ?
Les acteurs de l’action extérieure ont eux aussi fait l’objet de changements avec des innovations importantes et, notamment la création d’un haut représentant de l’Union pour les affaires étrangères et la politique de sécurité doté d’un service spécifique, le service européen pour l’action extérieure. Quel sera l’impact du nouveau système de représentation extérieure de l’Union dans le domaine de l’ELSJ ? Comment ce dispositif s’articulera-t-il avec les fonctions de représentation de la Commission ? La question se pose clairement pour l’activité au sein des organisations internationales où la situation de l’Union, comme l’illustre l’ouvrage, est très différente selon qu’il s’agit du Conseil de l’Europe, de la Conférence de La Haye ou d’Interpol. Les problèmes de représentation de l’Union conjugués à ceux liés à son statut font de plus rapidement ressurgir la lancinante question de la place conservée par les États membres dans ces organisations.
Quelles seront également les retombées politiques du nouveau système ? Ne risque-t-on pas une incursion croissante de la politique étrangère et de sécurité commune (PESC) dans les aspects sécuritaires de l’ELSJ ? Le traité de Lisbonne laisse planer des incertitudes sur les champs respectifs de la sécurité intérieure et de la sécurité extérieure comme l’illustre concrètement la question du choix de la base juridique pertinente pour l’adoption des mesures restrictives à l’encontre de personnes ou groupes terroristes.
La réponse n’est pas neutre puisque la disparition des piliers n’a pas pour autant fait disparaître le particularisme institutionnel de la PESC. Le Parlement européen notamment n’y possède pas les pouvoirs importants dont il est doté en matière d’action extérieure dans tous les autres domaines, ELSJ inclus. Il est certain qu’il saura défendre ses prérogatives, y compris en saisissant la Cour de Luxembourg comme il n’a pas tardé à le montrer, et cela avec d’autant plus d’activisme qu’en matière d’ELSJ les enjeux ne sont pas seulement institutionnels. Les valeurs et notamment le respect des droits fondamentaux, dont le Parlement européen s’estime le garant, sont au cœur de ce domaine.
 
Les travaux du colloque de Rennes, repris pour l’essentiel dans la seconde partie de l’ouvrage, se sont quant à eux concentrés sur la délicate question de la cohérence de l’action de l’Union européenne. Maintes fois abordée par les traités, cette exigence dont la portée n’est pas précisément définie, requiert que « l’Union veille à la cohérence entre les différentes politiques et actions en tenant compte de l’ensemble de ses objectifs ». À cette disposition d’application générale du TFUE et concernant tous les domaines d’action de l’Union, excepté la PESC, fait écho une disposition miroir située quant à elle dans le traité sur l’Union européenne et plus particulièrement au sein des dispositions générales relatives à l’action extérieure de l’Union. Il y est mentionné que cette dernière « veille à la cohérence entre les différents domaines de son action extérieure et entre ceux-ci et ses autres politiques ». Notion aux déclinaisons multiples, la cohérence trouve ainsi dans l’espace de liberté, de sécurité et de justice et dans l’action extérieure de l’Union des terrains d’application privilégiés.
En premier lieu, la question peut être posée spécifiquement à propos de l’espace de liberté, de sécurité et de justice et de sa dimension extérieure : pour chacune des composantes de cet espace, existe-t-il une cohérence entre les politiques déployées au plan interne et les actions menées à l’externe ? L’asile, la coopération judiciaire en matière civile, la matière pénale ont ainsi donné lieu à des analyses approfondies qui témoignent des difficultés pratiques rencontrées par l’Union pour satisfaire pleinement cette exigence.
Mais la cohérence touche aussi, en second lieu, et de façon plus générale, la capacité de l’Union à articuler son action au titre de la dimension extérieure de l’ELSJ avec les nombreuses composantes de l’action extérieure, à savoir les politiques externes, telles que la PESC, la politique commerciale commune, les politiques et actions de coopération, ainsi que le volet externe des autres politiques internes. L’article 21 TUE, innovation du traité de Lisbonne, favorise la quête de cohérence en énonçant une sorte de doctrine générale de l’action extérieure applicable aux politiques externes et « aux aspects extérieurs des autres politiques ». Toutes les actions doivent ainsi reposer sur des principes communs qui y sont énumérés et correspondent aux valeurs sur lesquelles l’Union est fondée (article 2 TUE). De même, elles doivent prendre en considération des objectifs transversaux jugés prioritaires par l’Union.
Des exemples précis portant sur certaines politiques, internes ou externes, ou sur les relations nouées avec des États tiers ont ainsi permis de tester le degré de cohérence (ou d’incohérence) des actions menées par l’Union au titre de l’ELSJ avec les autres composantes de l’action extérieure et sa capacité effective à respecter les principes qui sont au cœur de son système et qu’elle ne manque jamais d’afficher.
 
Le programme et les rencontres dont cet ouvrage est issu ont constitué un important et stimulant travail en commun, renforçant ainsi les liens entre les trois universités concernées et offrant à tous les chercheurs, surtout aux plus jeunes, la chance de confronter leurs travaux à différentes perspectives et approches méthodologiques. Un remerciement chaleureux va donc à l’Action Jean Monnet qui a permis cette belle expérience et qui représente depuis longtemps un soutien précieux à l’intégration académique européenne. Mais sans les équipes scientifiques et administratives des trois centres, sans également la participation amicale aux colloques de certains collègues extérieurs au programme, cet ouvrage n’aurait pu voir le jour. Que toutes celles et tous ceux qui y ont contribué d’une façon ou d’une autre soient ici chaleureusement remerciés par les coordinatrices académiques, avec une mention particulière à M. Federico Casolari pour son aide indispensable à la coordination scientifique de la recherche et à Mme le professeur Isabelle Bosse-Platière, responsable du Centre de recherches européennes de Rennes (IODE-UMR CNRS 6262), pour son concours à la réalisation de la partie rennaise du programme.
Catherine Flaesch-Mougin et Lucia Serena Rossi
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        I. – Freedom Security and Justice from Maastricht to Lisbon

        External action is an important element of the EU Area of Freedom Security and Justice (AFSJ)1. Phenomena such as terrorism, drugs, organised crime, corruption, and illegal migration may go beyond the internal borders of the European Union and therefore require international action. FSJ components have been introduced in many EU bilateral agreements (e.g. clauses relating to mutual legal assistance and extradition and to visa regimes). Furthermore, the enlargement process, the EU neighbourhood policy, external aid programmes (e.g. CARDS, TACIS, MEDA), regional cooperation such as the Asia-Europe meetings (ASEM) all encompass FSJ concerns. The external volet of the AFSJ has also become a significant component of the EU Common Foreign and Security Policy (CFSP) and of development cooperation programmes. The amount of connections between justice and home affairs, on the one hand, and the EU external policies, on the other, is so significant that in 2009 the Coreper deemed it necessary to establish a special working Group (JAIEX) to deal with those aspects.

         

        The evolution of the external dimension of third pillar has been at once recent and fast.

         

        In the Treaty of Maastricht the new-born Justice and Home Affairs Area (JHA) – the third pillar of the European Union – was mainly conceived as a mechanism for cooperation among the Member States, inspired to the already internationally established Schengen system. An implied competence not mentioned by the Treaties, the external dimension of JHA was implemented at that time mainly through common actions and common positions. The Treaty of Amsterdam introduced some innovations in this respect. Provisions such as Article 37 in connection with Articles 18 and 19 TEU simply prescribed the coordination of Member States’ positions in international organizations, while the procedures for the conclusion of international agreements falling within the scope of the third pillar were the same as those envisaged for the CFSP, as specified by Article 38, to be read in connection with Article 24 TEU.

         

        On the other hand, with the « communitarization » operated by the Treaty of Amsterdam, external actions relating to matters transferred to Title IV TEC (visa, asylum, immigration, civil jurisdiction, administrative cooperation) were submitted to the general rules of the European Community’s external competence, whereas competences left in the third pillar (Title VI TEU) remained subject to the rules affecting CFSP Treaty-making. The matter then became a source of disputes before the European Court of Justice (ECJ) concerning the legal bases and procedures for the conclusion of agreements with third parties2.

         

        Following the adoption of the Hague Program3, on 10 October 2005 the Commission adopted a Communication on the external dimension of the Area of Freedom, Security and Justice4, therein suggesting to reinforce FSJ aspects of the EU external relations and to enhance the coherence of the EU external action. A Strategy for the External Dimension of JHA (Global Freedom, Security and Justice) was adopted by the Council on 30 November 20055. A number of different instruments have been used by the Union to implement the external aspects of its home affairs policy : international agreements, declarations, action plans and agendas, experts’ and ministerial meetings, sub-committees, monitoring, evaluation, and assistance programmes.

         

        After the entry into force of the Lisbon Treaty, Freedom Security and Justice is no more a separate pillar but a re-united Area of the European Union. Currently encompassing all fields once covered by the EU competence under the third pillar such as attributed in Maastricht, the AFSJ is acknowledged to be one of the main fields of the EU action (Article 3-2 TEU).

         

        The AFSJ gains more clarity and uniformity thanks to the Lisbon reform, since all its fields are at present submitted to the same general rules and procedures as the internal market. This has important consequences on both the internal and the external dimension of the AFSJ. Relevant competences are nevertheless split into actions implemented by different General Directions of the Commission, Agencies (CEPOL, EASO, Europol, Eurojust, Frontex) and other bodies.

         

        Internally, the Area is submitted to the former “Community” method : full control of the Court of Justice but for transitory situations and – with some exceptions – the ordinary legislative procedure, which implies more effectiveness in the Council decision-making (due to use of qualified majority) and a more democratic legislation (thanks to the involvement of the European Parliament acting as co-decider).

        Externally, the de-pillarization caused however a fuzzier demarcation between the external aspects of the AFSJ and other external competences. The external dimension of the AFSJ might in some cases overlap not only with CFSP actions such as the fight against international terrorism, but also with the external dimension of other non-CFSP policies like development cooperation, emergency aids, free movement of EU citizens. In this context problems may raise with regard to the competences, the legal bases and the coherence of the external actions in the field of FSJ.

         

        Finally, it is worth recalling that the Lisbon Treaty maintains – and even strengthens – the permanent opt-out of Denmark (which can only be bound by international law obligations) and the case-by-case opting-in of the United Kingdom and Ireland in FSJ matters6. This can also have an impact on the external dimension of the AFSJ, as it has been shown by the revision of the Lugano Convention, for which Denmark negotiated a separate agreement with EFTA countries. By effect of this opt-out situation, the ASFJ discipline applicable to the various Member states could differ at the internal and external level. A further discrepancy could also occur for these States between the internal and the external discipline of the FSJA. Since free movement of capital is of general application in the EU, if Ireland, United Kingdom or Denmark do not apply the measures related to that provisions they could become a financial paradise for criminals.

      

      
        II. – A New Framework of Principles and Values

        The Lisbon Treaty aims to strengthen the coherence and consistency of the EU external action7.

         

        First of all, the external dimension of the AFSJ must accomplish both the general aims of the EU External Action and the specific goals of the AFSJ. At the same time, it must abide by the general principles and values expressed by the Lisbon Treaty. As specified by Article 21-3 TEU, the principles of the EU external action must be respected when implementing all the international aspects of the EU policies. Each one of the principles listed at Articles 3 and 21 TEU can have a significant role in the conclusion of agreements related to the many facets of the AFSJ, notably in judicial cooperation, asylum, protection of refugees, as well as fight against illegal immigration and transnational crime. Article 3-5 TEU refers to the protection of EU citizens, to the safeguard of human rights, in particular children rights, as well as to the strict observance and the development of international law, including respect for the principles of the United Nations Charter. Article 21-1 TEU includes the rule of law, the universality and indivisibility of human rights and fundamental freedoms, the respect for human dignity, the principles of equality and solidarity, and respect for the principles of the United Nations Charter and for international law amongst the leading principles of the Union’s action on the international scene.

        Secondly, the external dimension of the AFSJ must be consistent with other EU external policies, including the CFSP and other aspects of the external action. The Council and the Commission, assisted by the Union High Representative for Foreign Affairs and Security Policy, must cooperate to this aim.

         

        Thirdly, the external features of the AFSJ must be coherent with the internal dimension thereof. For this reasons an international agreement concluded by the EU institutions in the field of FSJ must also respect the principles set forth by Article 67 TFEU and by the other specific provisions of Part III, Title V, TFEU.

         

        With the Lisbon Treaty, fundamental rights acquire a prominent value as benchmark of validity and legality of EU acts. Compliance with the latter is indeed required to the EU external action by Article 21-2(b) TEU. As the PNR and SWIFT sagas showed8, fundamental rights may become a very sensitive point in the external dimension of the FSJA. After the entry into force of the Lisbon Treaty – and the newly acquired binding value of the EU Charter of Fundamental Rights – the annulment (or declaration of invalidity) of any EU – internal or external – act which is found to be in contrast with fundamental rights becomes easier for the EU Court of Justice. Furthermore, prescribed by the Lisbon Treaty, the accession of the European Union to the ECHR is likely to enhance the relevance of fundamental rights, particularly to the extent that the EU will also be able to accede to the many multilateral Conventions promoted by the Council of Europe which can affect the AFSJ (for instance Convention no 108 on the data protection).

        Finally, the principles of loyal cooperation and solidarity (see below) require Member States to respect the EU action while acting in their own sovereign capacity.

         

        As it has been seen, the external dimension of the AFSJ must harmonically fit into the EU external action. Nevertheless, the delimitation between the external aspects of AFSJ and the CFSP – which involves the choice of different legal bases for the conclusion of international agreements – becomes fuzzier with the Lisbon Treaty. While previous Article 47 TEU clearly subordinated the exercise of EU competences to that of EC ones, Article 40 TEU now enshrines a principle of mutual non-affectation between the CFSP and other domains9. Following the abolition of pillars, under the new Article 40 TEU regime the UE action in the fields of criminal and police cooperation is not hierarchically subordinated to the internal market and other policies anymore, although the requirement of the appropriate legal basis is certainly still applicable.

         

        As it currently stands, Article 40 TEU seems unable to operate as a watershed. The sole advantage of this provision lies perhaps in the unequivocal affirmation of the Court competence. This assertion is however softened when considering that the Court would be anyway competent to ascertain the existence of possible CFSP encroachments upon other EU competences.

      

      
        III. – Shared Competences and Mental Reserves

        The external dimension of the AFSJ can also be implemented internally by acts of the European institutions (regulations, decisions or directives), unilaterally adopted but producing specific effects for third countries’ citizens (e.g. in the field of immigration).

         

        With regard to the adoption of internal acts, the AFSJ is clearly defined by Article 4(j) TFEU as a domain of shared competences. This entails several consequences : first, the AFSJ instruments include harmonization of national legislations ; second, the principles of subsidiarity and proportionality apply ; finally, pre-emption, combined with other principles (primacy, loyal cooperation, effect utile), makes the competence moveable.

         

        A limitation of the EU competence stems from Article 4-2 TEU, according to which the European Union shall respect the essential State functions, including maintaining law and order, and safeguarding national security.

         

        One of the main innovations provided for by the Lisbon Treaty is the possibility for the EU to conclude international agreements in all the fields of the AFSJ, alone or together with its Member States.

         

        Actually, the Treaty of Lisbon expressly confers upon the European Union the competence to conclude international agreements for the readmission of third-country nationals (Article 79-3 TFEU). It also makes reference to “partnership and cooperation with third countries for the purpose of managing inflows of people applying for asylum or subsidiary or temporary protection” (Article 78-2(g)).

         

        Yet, the EU external competence in other FSJ fields stems from the general rules and not from an explicit conferral within the Treaty. As it is well known, the ECJ doctrine on external competences has undergone a progressive evolution. The Court affirmed at first the principle of parallelism10, according to which, when EU institutions adopt an internal act, a parallel competence raises externally. Although internally labelled as shared, such a competence – once exerted – may become exclusive on the external side, by effect of the principles of pre-emption and supremacy of EU law – the former being the external projection of the latter. The Court subsequently affirmed that a EU competence may also stem from implied powers11, when it is necessary for ensuring one of the EU objectives also on the internal level. Such competence becomes exclusive if the subject of the agreement refers to a matter that has been harmonized on the internal level12. In Opinion 1/03, concerning the prospected revision of the Lugano Convention13, although it was a case of implied powers, the Court considered the EU competence as exclusive on the bases that the forthcoming Convention could potentially encroach on the scope of the EU “internal system” already in place, encompassing not only the Brussels I Regulation but also possible future legislation adopted at the EU level.

        The Lisbon Treaty has endorsed the above-mentioned case law14. Article 3-2 TFEU affirms indeed that “the Union shall also have exclusive competence for the conclusion of an international agreement when its conclusion is provided for in a legislative act of the Union or is necessary to enable the Union to exercise its internal competence, or in so far as its conclusion may affect common rules or alter their scope”. Article 216 TFEU consistently provides that “the Union may conclude an agreement with one or more third countries or international organizations where the Treaties so provide or where the conclusion of an agreement is necessary in order to achieve, within the framework of the Union’s policies, one of the objectives referred to in the Treaties, or is provided for in a legally binding Union act or is likely to affect common rules or alter their scope”.

         

        Therefore, the width of exclusivity of the EU competence on FSJ external aspects is expanding. This is confirmed for instance by the recent decision on the approval, on behalf of the European Union, of the Hague Convention on the International Recovery of Child Support and Other Forms of Family Maintenance, adopted during the JHA Council of 9 and 10 June 201115. As agreed when the decision on the signing of the Convention was adopted16, the Union was required to alone become party to the Convention and exercise its competence over all the matters governed therein. Consequently, Member States will be bound by the Convention due to this approval.

        It remains to be seen to what extent the concept of pre-emption can be further stretched in the light of the Lugano Opinion. For instance, is the inclusion of a matter into the (long) list of objectives of the Stockholm Program sufficient to pre-empt the external action of the Member States ? The answer depends on the interpretation of the above mentioned Articles : until the Stockholm Program has not been transformed in “common rules”, it should not be able to pre-empt the action of Member States, provided that the latter do not act so as to affect the scope of the existing or drafted EU legislation.

         

        This being so, the framework of the EU competences to conclude international agreements in the fields of FSJ is quite muddled by some Declarations and Protocols annexed to the Lisbon Treaty.

        The Declaration (no 36) on Article 218, concerning the negotiation and conclusion of international agreements by Member States in the area of freedom, security and justice, inconsistently “confirms” (!) that Member States may negotiate and conclude agreements with third countries or international organizations in the areas covered by Chapters 3, 4 and 5 of Title V of Part Three TFEU (i.e. judicial cooperation in civil matters, judicial cooperation in criminal matters and police cooperation17). As it is well known, Declarations are non-binding acts. They can only be relied upon for the interpretation of the Treaty whom they are attached to and no Declaration whatsoever can prevail on a Treaty provision.

        Obviously, every international agreement concluded by Member States must abide by EU norms, but the question arises as to whether the adoption of EU legislation pre-empts or not the treaty-making power of the Member States18. Since the AFSJ, as all the domains of shared competences, remains subject to the principle of pre-emption, “areas covered” can only be interpreted as areas in principle covered by Title V but which are not yet regulated by the EU legislation, neither at the internal nor at the external level. This is the only possible conclusion, account being taken of the duty of loyal cooperation. It is also supported by the wording of Article 216-2, according to which “agreements concluded by the Union are binding upon the institutions of the Union and on its Member States”.

         

        A Member State concluding agreements in violation of such principles could therefore be found responsible of infringement by the ECJ. Concerning Article 218 – and not Article 216 – the Declaration seems to refer more to the procedure than to the competence, suggesting the conclusion of mixed agreements, provided that pre-emption has not yet occurred. Mixity can be seen as a form of subsidiarity, which is inherent to shared competences and can assume different forms. Thus for instance, during the negotiations with the USA on visa waiver and on mutual legal assistance, a complex system of bilateral agreements has been established, composed by one agreement ratified by the EU and 27 agreements concluded by its Member States.

        Notwithstanding its legally binding force, a similar conclusion can be suggested in respect of Protocol no 23 on Member States external relations with regard to the crossing of external borders. The Protocol states that, taking into account the need of the Member States to ensure effective controls at their external borders, in cooperation with third countries where appropriate, “the provisions on the measures on the crossing of external borders included in Article 77-2(b) of the Treaty on the Functioning of the European Union shall be without prejudice to the competence of Member States to negotiate or conclude agreements with third countries as long as they respect Union law and other relevant international agreements”. Since the requirement to comply with EU law also covers agreements concluded by the European Union, the assertion that Member States’ agreements shall be consistent with EU Treaties is proved.

        A further problem arises with regard to readmission agreements, whose conclusion has become an explicitly conferred competence by virtue of Article 79 TFEU19. The Stockholm Program20 requires the EU action on readmission to show an “added value” with respect to existing bilateral agreements and practices ; it therefore seems to consider that this shared competence cannot be pre-empted by the action of the European Union. This conclusion would be contrary to the general rules of competences and seems wrong for three reasons. First, the Stockholm Program has more a political than a legal value. Secondly, the requirement of added value could be seen as implied in – and not exceeding – the concept of subsidiarity. And thirdly, it must be recalled that the ECJ case-law on bilateral investment Treaties affirmed that Member States have a duty to renegotiate all bilateral agreements legitimately concluded with third States (in that case concluded before the accession to the European Union), if they are inconsistent with EU law, even if such incompatibility may never arise in practice21.

         

        In conclusion, it appears that, after having abolished the pillar system through the Lisbon reform and having clearly defined the AFSJ as a domain of shared competences, Member States have tried to derogate from such competences at the external level. As it was seen, such derogations have scarce legal value and do not prevail over the Treaty, showing nevertheless a “mental” reserve on the part of the Member States which could ignite claims before the Court of Justice.

      

      
        IV. – Legal Bases and Procedures

        Before the Lisbon Treaty, former Article 47 TEU preserved Community competences from any encroachment by the CFSP and CFDP by establishing a clear hierarchy amongst pillars. In turn, the new “neutral” principle of mutual non-affectation between the CFSP/CSDP and other external policies does not help clarifying the issue22. In spite of the ostensible de-pillarization operated by the Lisbon Treaty, conflicts of legal basis can still arise between FSJ on the one side, and CFSP or other EU policies on the other.

         

        This is an important issue, as internal procedures have also a projection on the external one : Article 218 TFUE establishes that no agreement can be concluded without the consent of the EP (which otherwise must only be informed) in fields which are subject to either the ordinary legislative procedure or the special legislative procedure requiring consent by the European Parliament23. In this case, the EP will co-sign the agreement with the Council. It is clear therefore that in some circumstances the European Parliament could have an interest to demand the annulment of an agreement adopted in violation of its prerogatives.

        Since the Lisbon reform has submitted the most of the AFSJ to the ordinary legislative procedure (OLP), the EP consent is now necessary for concluding agreements in many fields : combating terrorism (Article 75 TFEU), border controls, visa, movement of non-EU citi-zens (Article 77 TFEU), uniform status of asylum, subsidiary protection, temporary protection and management of inflows of asylum and protection seekers (Article 78 TFEU), common immigration policy (Article 79 TFEU), judicial cooperation in civil matters, including conflicts of laws and jurisdiction (Article 81 TFEU), judicial cooperation in criminal matters (Article 82 TFEU), minimum rules concerning the definition of certain crimes and sanctions (Article 83 TFEU), police cooperation (Article 87 TFEU). This rule does not apply to agreements concerning matters that are not submitted to the OLP : passports, family law, definition of crimes not mentioned by Article 82 TFEU, operational police cooperation (Article 87(3) TFEU).

        A conflict may arise whenever the relevant legal bases entail different procedural rules. Judicial cooperation and civil law may impinge upon the four fundamental freedoms as well as upon the EU citizenship ; criminal law and judicial cooperation in criminal matters may touch upon many aspects of the internal market such as environment, consumer protection, property rights ; immigration rules may be relevant for development cooperation policy, as well as citizens’ rights (for instance when non-EU relatives are involved). With the extension of the OLP operated by the Lisbon Treaty, however, many possible encroachments become less likely. Still, some differences endure whenever special legislative procedures are applicable, which can result in inter-institutional disputes. Moreover, a stricter control by national Parliaments – which goes beyond the ordinary control on subsidiarity – is envisaged in relation to some AFSJ aspects (family law, judicial cooperation in criminal matters, police cooperation)24. A question arises as to whether such control should also concern the external dimension, i.e. the conclusion of international agreements in the above-mentioned matters. It seems indeed clear that the Lisbon Treaty noticeably aims to avoid that national Parliaments are bypassed in the regulation of these sensitive fields, irrespectively of the level at which legislation is adopted. In these cases only mixed agreements, whose ratification depends by all national parliaments, could preserve the latter’s prerogatives.

         

        With regard to the relation between the AFSJ and the CFSP, overlaps emerged before the Lisbon Treaty in cases concerning the freezing of assets of suspected terrorists25. The Lisbon Treaty provides now two legal bases that may clash, respectively concerning sanctions against terrorism (Article 75 TFEU) and implementation of CFSP decisions (Article 215 TFEU). The two provisions entail different procedures. Whereas sanctions under Article 75 TFEU are defined by the European Parliament and the Council acting in accordance with the ordinary legislative procedure, measures adopted on the ground of Article 215 are approved by a qualified majority on the joint proposal of the High Representative for the EU external action and the Commission, with the EP being merely informed.

        Not surprisingly therefore, the European Parliament recently brought an action of annulment against the Council26 regarding the adoption of Regulation no 1286/200927 based on Article 215 TFEU. The Parliament argues that the correct legal basis for the Regulation should have been Article 75 and that the choice of a different legal basis resulted in the violation of its institutional prerogatives and of Article 40-1 TUE. On the other hand, Regulation no 356/2010 of 26 April 2010 imposing certain specific restrictive measures directed against certain natural or legal persons, entities or bodies, in view of the situation in Somalia28 was adopted on the basis of Article 215 without any action being brought before the Court.

        The new “neutral” wording of Article 40 TEU makes it more difficult for the Court to circumscribe, as it made in the past29, the scope of the CFSP in favour of other policies. In case of conflict of legal bases the classic rule endorsed by the ECJ should apply : prevalence is given to the centre of gravity, i.e. the most significant and prevalent domain of the act, not only from a qualitative but also from a quantitative standpoint30. On the other hand, the Court is also very attentive to reject – whenever possible – those legal bases which affect the powers of the “Community” institutions, notably of the European Parliament. To this aim, it could resort to the argument that Article 40 expressly refers to the respect of the prerogatives of the EU institution.

         

        Only in so far as an act equally revolves around two different policies – and none of them is incidental with respect to the other – a dual legal basis can be used. A dual basis of CFSP and cooperation development policy had been excluded by the ECJ in the ECOWAS case31 on the ground that former Article 47 TEU established a hierarchy between the first pillar and the other two. As the mutual respect rule now prescribed by Article 40 TEU puts CFSP and other external policies on the same level, one could wonder whether a dual “cross pillar” legal basis could be used in cases where the EU action aims to equally serve FSJ and CFSP objectives. Should a dual basis be necessary, the “heavier requirements inherent in each of those legal basis cumulate. With the entry into force of the Lisbon Treaty the conclusion of all international agreements is submitted to the procedure laid down in Article 218 TFEU”. With a view to open negotiations the Commission makes recommendations to the Council, while in case of agreements related “exclusively or principally” to CFSP it is for the High Representative to make such recommendations. The European Parliament is involved for consent or consultation, “except where agreements relate exclusively to the common foreign and security policy” (218-6 TFEU). A dual legal basis would therefore entail the involvement of the EP as well as a joint decision of the Commission and the High Representative, thus preserving the institutional prerogatives of all the actors concerned.

      

      
        V. – A Sensitive Area : the Importance of Fundamental Principles

        The AFSJ is currently the most dynamic field of action of the European Union and its external volet can be expected to greatly develop likewise. Since the AFSJ is a domain of shared competences affecting highly sensitive matters for Member States, some general principles as subsidiarity and loyal cooperation must be most carefully respected by the EU institutions. This is even more true with regard to the Union’s external action in such domain, being as concluding an international agreement with third countries or organizations may have the effect to circumvent such principles because of the pre-emption.

        An example can be made with reference to the emergency brakes introduced with regard to the adoption of directives in certain fields of the judicial cooperation in criminal matters (see Articles 82-3 and 83-3 TFEU). If a member of the Council considers that a draft directive could affect fundamental aspects of its national criminal justice system, it may demand that it be referred to the European Council. In that case, the ordinary legislative procedure shall be suspended for four months and the matter is dealt with by the European Council. Unless within this time frame an agreement is reached, should at least nine Member States wish to undertake an enhanced cooperation on the basis of the draft directive concerned, they shall notify the European Parliament, the Council and the Commission accordingly. In such a case, the authorisation to proceed with the enhanced cooperation shall be taken for granted. As the emergency brake is only applicable to the adoption of directives, it would not be impossible for the EU institutions to bypass the opposition of some Member State by negotiating an agreement with a third country.

         

        This would account for an infringement not only of the principle of subsidiarity but also of the principle of loyal cooperation. The latter, which is totally bilateral, has a dual dimension : it applies among institutions32 – as prescribed by Article 13(2) TEU – and between the European Union and individual Member States (Article 4-3 and 24-3 TEU)33. The Lisbon Treaty declines it also in the strengthened form of the principle of solidarity (Articles 2-3, 21, 31-1, 32-1 TEU and 67, 80, 122, 194, 222 TFEU as well as Protocol no 28 and Declaration no 37)34. These principles can offer the Court of Justice a benchmark for judging the most critical cases.

         

        On the other side, the AFSJ is also a very sensitive area concerning the respect of fundamental rights and this is even more true in external matters, where both Member States and EU institutions are usually tempted to give preference to the aim of security over those of freedom and justice (in the sense of justness). As the PNR and SWIFT cases demonstrated, the European Parliament – notably the LIBE Committee – is gaining an increasing role in controlling the external dimension of the AFSJ as well as in granting the respect of fundamental rights. After all, in the PNR case35, the European Parliament was more interested in defending fundamental rights than its own institutional prerogatives.

         

        The external dimension of the AFSJ may raise several concerns, which only a steady respect of the EU fundamental principles may relieve.
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        I. – Introduction

        Every time the external competences of the European Union (EU)36 have been established, reinforced, clarified or extended37, issues concerning the relationship between EU law and agreements concluded between Member States of the EU either with third parties or with each other have arisen38.

        Over the last decade this scenario seems to be recurring with increasing frequency : the Open Skies saga39, the ECJ judgments dealing with the bilateral investment Treaties (BITs) concluded by EU States with third countries40, and the case-law concerning the implementation – at EU level – of the UN smart sanctions against terrorism41 clearly illustrate such a trend.

        Despite the importance of the external dimension of the Area of Freedom, Security and Justice (AFSJ) having been recognized since the Conclusions of the European Council at Tampere in 199942, concerns arising from the interaction between EU competence in this area and Member States powers have been, for now, essentially limited to the former First Pillar43. This was in particular due to the intergovernmental nature of the Third Pillar, which, on the one hand, did not allow legal proceedings to be brought against Member States for acting at international level in breach of EU law, and, on the other hand, excluded the application of the main relevant Community provision concerning the interaction between EC law and agreements concluded by Member States, i.e. Article 307 ECT (now Article 351 TFEU).

        The entry into force of the Lisbon Treaty and, consequently, the incorporation of all AFSJ provisions into the normal Treaty structure completely change such a scenario. In that regard, the Stockholm Program44, which defines the new agenda in building and developing the AFSJ after the entry into force of the Lisbon Treaty, strongly “underscores the need for complementarity between the Union and Member States’ action” in the external dimension of freedom, security and justice45, and stresses that, “[t]o that end, increased commitment from the Union and the Member States is required”46.

        This study seeks to explore what impact the new institutional framework of the AFSJ may have on the Member States’ international commitments concerning justice and home affairs (JHA).

        At the time of writing, the practice stemming from the new framework is not very rich. This circumstance is relevant but it must be observed that, despite the special regime applicable to the AFSJ laid down in the Lisbon Protocol on Transitional Provisions47 and the opt-in and opt-out clauses related to this area48, the EU framework concerning the position of Treaties concluded by Member States vis-à-vis EU law, and the solutions adopted in this respect in the case-law of the ECJ, are already applicable to the AFSJ in the same manner as in the other domains covered by the Treaty.

        It is therefore fitting to consider the pre-Lisbon practice in order to provide a few more detailed considerations of the post-Lisbon framework of the interactions between EU law and Member States’ engagements in AFSJ domain.

        The chapter will be structured as follows. First, the relation between EU law and agreements concluded between Member States will be analyzed (Section II). Section III will be devoted to the agreements concluded by Member States with third countries or other international organizations. In both cases, the study will start by considering issues concerning agreements concluded before the creation of the EU, or a State’s accession thereto. Then, topics related to posterior agreements will be debated.

        This contribution does not examine the question of the relations between EU law and the European Convention on Human Rights (ECHR). Indeed, whilst the ECHR is binding over all the Member States and, except for France, may be considered to fall within the category of the “Member States pre-existing agreements”, its distinctive features vis-à-vis EU law, and the new developments stemming from the entry into force of both the Lisbon Treaty and the Protocol no 14 amending the control system of the Convention, suggest the opportunity of conducting a separate inquiry thereon.

        For the purposes of this analysis also the practice concerning mixed agreements will not be discussed49. Indeed, although mixed agreements represent the result of a shared exercise of the Treaty-making power by the EU and Member States, the Court of Justice has made it clear that their provisions have “the same status in the Community legal order as purely Community agreements, as these are provisions coming within the scope of Community competence”50. The chapter states the law in the area as of 31 July 2011.

      

      
        II. – The interaction between eu law and inter se agreements

        
          A. – Prior agreements : The precedence of EU law

          As a general rule, the interaction between the prior agreements concluded between Member States and EU law is based on the precedence of the latter.

          Such an approach was laid down for the first time by the Court of Justice in 1962. In Commission v. Italy, the ECJ ruled that, “in matters governed by the EEC Treaty that Treaty takes precedence over agreements concluded between Member States before its entry into force”51. Furthermore, since the underlying anterior treaty was an agreement made within the framework of GATT (and, then, it was also binding over third countries), the ECJ clarified that Article 234 EECT (now Article 351 TFEU) was not applicable in the relations between Member States52.

           

          In the grounds of this judgment, the Court of Justice did not provide specific arguments about the mechanism preserving the precedence of the obligations stemming from the EEC Treaty. Nevertheless, it is worth noting that the decision contains an indirect renvoi to international law. In particular, the Court recalled (and agreed with) the Commission’s view according to which, “by virtue of the principles of international law, by assuming a new obligation which is incompatible with rights held under a prior Treaty a State ipso facto gives up the exercise of these rights to the extent necessary for the performance of its new obligations”53.

          In this vein, the precedence of the EECT recognized by the ECJ seems to be based on the law of Treaties, and, in particular, on the provisions concerning the application of successive Treaties relating to the same subject matter, which are contained in Article 30 of the 1969 Vienna Convention on the Law of Treaties (VCLT). More precisely, the line of reasoning of the Court looks to the lex posterior principle mentioned in Article 30-3 and Article 30-4(a) VCLT54.

          In the subsequent case-law, the Court of Justice has followed quite a different approach. Indeed, while the precedence of the Community law has been reaffirmed, the reference to international law, and to the lex posterior principle, has disappeared.

          In this respect, the Matteucci case should be mentioned, where the Court took the view that “the application of Community law cannot be precluded on the ground that it would affect the implementation of a cultural agreement between two Member States”55.

          Two features of this extract catch the eye. The first is that the precedence on the prior agreements between Member States has been extended by the Court to the EU secondary law. Second, and more interesting for present purposes, the Court, while ignoring international law and the lex posterior principle, seems to be directly inspired by the primacy doctrine it affirmed in assessing the relations between EC law and national law. In effect, the statement in Matteucci is for the most part similar to the Costa v. ENEL formula, according to which “the law stemming from the Treaty… could not… be overridden by domestic legal provisions…, without being deprived of its character as Community law”56.

          The reading of this extract thus leaves the impression that the precedence accorded to EC law over inter se agreements is based on the necessity to guarantee both the effet utile and the uniformity of the former.

           

          Viewed from this angle, the decision of the Court to set aside the lex posterior principle is logic : if the Court embraces the lex posterior principle, this would automatically imply the possibility to invoke it also against EU law in order to ensure the precedence of the posterior international commitments of the Member States57.

          Subsequent case-law makes it clear that this is the line of reasoning which continues inspiring the Court in addressing the interaction between EU law and inter se agreements.

          In Exportur, for instance, the Court was asked to ascertain whether the 1973 Franco-Spanish Convention on the protection of indications of provenance and designations of origin amounted to a measure having an effect equivalent to quantitative restrictions.

          In his opinion, Advocate General Lenz pointed out that, after Spain’s accession, “[i]t is provisions of the EEC Treaty which apply to trade between the States and no longer provisions adopted unilaterally or bilaterally by individual Member States. This follows from the primacy of Community law”58.

          Some three years later, in Thévenon and Stadt Speyer, the Court confirmed the validity of the principle of primacy over bilateral or multilateral agreements between Member States laid down in Regulation (EEC) no 1408/71 on the application of social security schemes to employed persons and their families59. The Court pointed out that “the replacement by… Community regulations of the provisions of social security conventions concluded between Member States is mandatory in nature and does not allow of exceptions, save for the cases expressly stipulated by the regulations, even where the social security conventions are more advantageous to the persons covered by them than the Community regulations”60.

          Despite the clear-cut affirmation of the primacy, there is a main problem with the line of reasoning of the Court expressed in these quotations : the precedence of EU law over the prior agreements concluded between Member States represents no more than a domestic law paradigm. As previously seen, the solutions given by the law of Treaties do not necessarily support such an approach.

          Some commentators suggest that this case-law has paved the way for a reconsideration of the law of Treaties, which ensures, in any case, the authority of EU law61. However, as the practice reveals (particularly, as far as Member States’ agreements with third parties are concerned62), to a large extent this challenge has not been met yet.

        

        
          B. – Posterior agreements : between complementarity and subordination

          Issues concerning the interaction between EU law and inter se agreements may also arise in the case of international engagements assumed by the Member States after the establishment of the Union or their accession thereto.

           

          In this respect, it should be emphasized, first and foremost, that, in the pre-Lisbon age, the practice of concluding posterior agreements between Member States in areas covered by EU law was expressly envisaged by the founding Treaties.

          As for the First Pillar, one has to mention Article 293 TEC, which imposed an obligation to Member States to enter into negotiations in order to pursue certain objectives of the Community cooperation63. In particular, for JHA issues, Article 293 has been applied, according to its fourth indent, to negotiate and conclude agreements concerning the reciprocal recognition and enforcement of judgments of courts or tribunals and of arbitration awards in civil matters. As is well-known, the main instrument adopted by Member States in this area is represented by the 1968 Convention on jurisdiction and enforcement of judgments in civil and commercial matters (the Brussels
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