


  A NOTE TO THE READER


  FALSE JUSTICE focuses on three multi-count heinous felony cases that personally engaged me (coauthor Jim Petro): the rape and murder of a grandmother and the rape of her six-year-old granddaughter; the rape of a terminally ill patient undergoing treatment at a medical center; and the brazen daylight abduction and rape of adult twin sisters. All were resolved with the conviction and sentencing of innocent men who had nothing to do with these crimes. Oddly enough, I was initially introduced to wrongful conviction when I was a seasoned lawyer and Attorney General of Ohio.


  The vicious perpetrators in these cases would have escaped justice indefinitely (one still has) had it not been for pro bono lawyers, investigators, and advocates who doggedly pursued the truth and eventually served justice—at significant cost.


  In examining these cases, my coauthor and wife, Nancy Petro, and I learned about and detail in False Justice the six primary contributors to wrongful conviction (mistaken witness identification, official misconduct, perjury or false accusation, false or misleading forensic science, false confession, and inadequate legal defense). However, these alone did not fully explain the frequency of conviction error. We eventually identified misconceptions deeply ingrained in our national psyche, which contribute to wrongful convictions by empowering the above-mentioned contributors and blinding us to the truth.


  We call these misconceptions “Twelve Myths that Convict the Innocent” and, although we will explain them in more detail in Part IV, we introduce them here so that you will see their insidious power to derail justice throughout the cases in the book.


  TWELVE MYTHS THAT CONVICT THE INNOCENT:


  MYTH 1: EVERYONE IN PRISON CLAIMS INNOCENCE.


  Reality: Most prisoners do not claim innocence, and strong evidence supports their guilt. However, experts estimate 1 to 5 percent1 of our prison population is actually innocent. If even 1 percent of inmates are innocent, that would be almost twenty thousand people.


  MYTH 2: THE CONVICTION OF AN INNOCENT PERSON IS EXTREMELY RARE.


  Reality: If experts are correct in estimating 1 to 5 percent of U.S. prisoners are innocent, then 19,000 to 95,000 of the 1.9 million inmates in our sprawling prison system are innocent.


  MYTH 3: ONLY THE GUILTY CONFESS.


  Reality: In 13 percent of known exonerations, a false confession contributed to the wrongful conviction,2 and we now understand the avoidable circumstances that prompt innocent people to confess to crimes they did not commit.


  MYTH 4: WRONGFUL CONVICTIONS ARE ACCIDENTAL AND UNINTENTIONAL.


  Reality: Inexcusable official misconduct by police, prosecutors, and other officials has contributed to 60 percent of known wrongful convictions overturned in exonerations.3


  MYTH 5: EYEWITNESS TESTIMONY IS THE BEST EVIDENCE.


  Reality: Eyewitness misidentification contributed to 69 percent of wrongful convictions revealed in DNA exonerations.4


  MYTH 6: CONVICTION ERRORS GET CORRECTED ON APPEAL.


  Reality: Opportunities to reverse a conviction through appeals are limited, expensive, and difficult—commonly taking years or decades. Jurors must be advised that their verdicts are often final.


  MYTH 7: QUESTIONING A CONVICTION DISHONORS THE VICTIM.


  Reality: Denying a second look at credible claims of innocence does not dishonor victims; it creates more of them as the actual perpetrators often continue committing crimes.


  MYTH 8: THE PROS WILL FIX THE JUSTICE SYSTEM.


  Reality: Prosecutors and other officials alone cannot fix the system. Everyday Americans are best positioned to advance procedural and policy reforms through the judges, prosecutors, and legislators we elect and the expectations and priorities we set.


  MYTH 9: FORENSIC SCIENCE IS TRUSTWORTHY.


  Reality: False and misleading forensic testimony has contributed to the conviction of hundreds of innocent people, and the congressionally chartered National Research Council has called for an overhaul of our forensic sciences.


  MYTH 10: JURIES ARE PREPARED AND QUALIFIED TO DECIDE CASES FAIRLY.


  Reality: Juries have delivered too many wrongful convictions. To achieve fair and rightful verdicts, all trial officials must ensure that jurors are adequately informed and provided evidence that meets validity standards.


  MYTH 11: INNOCENT PEOPLE NEVER PLEAD GUILTY.


  Reality: Jury trials are vanishing as changes in the justice system are increasing pressure on defendants to accept guilty plea agreements, even if they are innocent.


  MYTH 12: OUR SYSTEM DELIVERS FAIR AND EQUAL JUSTICE FOR ALL.


  Reality: Racial biases and economic disadvantages make fair and equal justice for all an unfulfilled promise for too many, and we can do much better.
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  A WORD ABOUT SOURCES


  Nancy and I sought in False Justice to enable readers to make the same discoveries that exposed us to wrongful conviction and flaws in criminal justice. We relied on primary sources—trial and hearing transcripts, legal memoranda, motions, replies, court decisions, lab reports, investigative reports, police reports, scientific reports, professional opinions, and interviews. We became aware of the human context of the Ohio cases through the work of Ohio journalists who conducted original research and interviews. Their writing informed our work.


  I learned many of the details of the three Ohio wrongful conviction cases through my work. Nancy and I also interviewed most principals. Without published articles, we may have learned of the stories that put a human face on these cases; however, we credit the work of the journalists who informed our research. Much of this information has two or more sources. We are especially indebted to those who wrote multi-article series: Mary McCarty and Laura A. Bischoff of the Dayton Daily News, on the Clarence Elkins case; Connie Schultz of Cleveland’s The Plain Dealer, on the Anthony Michael Green case; Laura A. Bischoff, then of the Dayton Daily News, on the Dean Gillispie case; and Geoff Dutton and Mike Wagner of The Columbus Dispatch, on the coverage of Ohio’s DNA policies. Regina Brett’s writing in The Plain Dealer provided Prosecutor Sherri Bevan Walsh’s perspective in the Elkins case.


  We pored over the same trial and sentencing transcripts, articles, and programming as other writers, and the most pertinent and dramatic points surfaced. While we have sought to specifically credit exact wording and details to their proper sources, if we have erred or used without accreditation words or a turn of words, this was inadvertent.


  We stand on the shoulders of writers, scientists, academics, researchers, legislators, public office holders, lawyers, judges, law enforcement officers, and others. Their contributions became part of our story. Detailing the contributors to wrongful convictions; delineating the myths that empower them; sharing the experience of trying to correct injustice; and encouraging citizen involvement in reforms are the goals of False Justice.





  CHAPTER 1


  The Devil Cheats Justice


  AN UNEXPLAINED MURDER changes a small town irreversibly. In a major city, the daily media parade of tragedies—the fires, accidents, and murders—is numbing. The victims and their shocked families are strangers, which makes it easier to put their sad stories out of mind. But in a small town in a sea of countryside, a murder is much more personal.


  “I don’t even lock my doors or close my windows at night,” is often volunteered as proud testimony to the benefits of small-town living—until the discovery of an unspeakable act of violence, which has somehow occurred with no living witness. A bereft family member and stunned safety officials can barely take in the brutality. Stomach-turning revulsion is mocked by delicate curtains waving gently in the breeze of open windows.


  Within hours, everyone is talking about the murder. Although not especially prominent, the victim was nevertheless “one of us.” The shock of the crime is accompanied by frightening recognition that the killer may also be “one of us.” Fear is palpable. No security system or shiny new locks on doors and windows bring a hint of the sense of security once taken for granted.


  If a suspect is identified, indicted, and brought to trial, the townsfolk expect justice, meaning a conviction. If the alleged perpetrator is a local, people begin to recall offhand remarks, unsettling relationships, odd behaviors. In retrospect, they should have known.


  The elected county prosecutor, who has never prosecuted a capital case, feels growing pressure not to overlook anything, not to miss or mishandle evidence, or get trumped by the defense attorney, who has come to town for the duration of the trial. Wisely, the prosecutor takes the advice of colleagues and requests assistance from the state attorney general. That is when, as Ohio Attorney General, I would turn to Chief Deputy for Criminal Justice Jim Canepa. He, or one of his staff prosecutors, would review the files, drive to the small town, and prosecute the case before the trial judge, with the county prosecutor sitting at his side.


  Canepa’s boyish appearance often masked his professional talents. He is known for his playful banter and quick comebacks. When focused in a courtroom, that mental sharpness was an advantage in the unpredictable verbal exchanges with witnesses, attorneys, and judges. Lean and athletic looking, Canepa came to trial prepared and confident—just short of cocky. But he spoke with a down-to-earth, eye-to-eye delivery that connected with jurors. His manner may have seemed laid back, but Canepa knew exactly what to do in a capital case. He was a prosecutor’s prosecutor.


  That is why in the small-town murder case that resulted in the conviction of Clarence Elkins, it was unusual when I asked Jim Canepa to apply his advocacy skills on behalf of the imprisoned man convicted of murder and rape. Seven years after he was put behind bars, DNA analysis had again excluded Elkins (“excluded” is the term used to indicate the defendant’s DNA did not match the crime scene evidence) where two victims were raped and one murdered. Canepa investigated the matter at my request, and we came to the same conclusion: Elkins was innocent. But the jurisdiction’s elected county prosecutor and common pleas judge refused to respond to our concerns about an error that had imprisoned an innocent man and let a guilty one go free.


  I asked Canepa to meet with the prosecutor. Repeatedly, she was too busy to see him. Discussions of exonerating convicted felons are not a top priority for some prosecutors who believe conviction by a jury is final. Especially after the protracted appeal process, revisiting jury verdicts could overwhelm the justice system. Second-guessing a verdict is also risky for prosecutors elected by voters with no sympathy for criminals.


  Frustrated, Canepa drove 125 miles to Akron to press a meeting. Once again, the prosecutor was too busy to see him.


  Our frustrated attempts to work with the prosecutor’s office suggested an unusual lack of professional courtesy toward the Office of the Attorney General. If Canepa started the day with any reservation about this assignment, he no longer had doubts.


  THAT FATEFUL SUNDAY, June 7, 1998, started out sleepy as most Sundays did—until Melinda Elkins spotted an officer in SWAT gear, gun drawn, running just outside the large picture window of her mobile home. Then all hell broke loose.


  In the bewildering moments that followed, Melinda struggled to absorb multiple jolts of incomprehensible news amid total chaos. Her eventual testimony in court would detail a nightmare. On that day, officers of the Carroll County Sheriff’s Department had surged onto the Elkinses’ property, four acres in Magnolia, Ohio, acquired for the house that she and her husband, Clarence, hoped to build someday. Melinda hadn’t heard them, but Clarence had and stepped out the back door.


  Within an instant, a sheriff’s deputy was at the front door. He directed Melinda and her younger son to a porch, where Melinda could not see what was going on outside on the other side of the home. There, Clarence was running toward their older son, fifteen, who was handcuffed on the ground, surrounded by officers with their guns pointed at him.


  As the deputy ushered Melinda and her son onto the porch, he asked, “Are you Clarence Elkins’s girlfriend?”


  “No, I am his wife,”1 answered Melinda, bewildered. She and Clarence had been married for seventeen years.


  Then he told the boy to go back inside so that the younger teenager would not hear what he was about to say.


  “What is your mother’s name?” the deputy asked Melinda.


  “Judith Johnson,” she said, begging him to tell her what was wrong. Was her mother okay?


  “No,” he answered. Then he told her the awful truth. In an instant, she learned that her mother had been murdered, her niece raped, and Clarence had been named the attacker.2


  The crimes had taken place sometime earlier that morning at her mother’s home in Barberton, nearly an hour’s drive away.


  “I was hysterical,” Melinda recalled. “My mind was going back and forth between my mom being killed and them saying it was Clarence.”3


  By this time, the Barberton police had also arrived on the scene. Realizing they had cuffed the wrong person, officers began to take the cuffs off Clarence’s son. Hearing his mother screaming, the teenager jumped up with one cuff still dangling from his wrist and ran into the home to find her. He knew why she was crying. When the officers cuffed him while laying him out on the ground, they told him that they were arresting him for the murder of Judith Johnson. His grandmother.


  The officers then rushed to cuff Clarence, who was as confused as the rest of his family.


  Melinda called her relatives. The news had already gotten to some, which confirmed what Melinda did not want to believe.


  She immediately consented to having their property searched. Two detectives spent hours meticulously looking for evidence in the Elkinses’ mobile home and their two cars. Detective Jim Weese of the Barberton police asked Melinda to sit down in the kitchen, where he proceeded to read the shocked woman her rights. That she would be treated with suspicion was part of the nightmare.


  Clarence’s brother, having heard what was happening through family phone calls, came by just as the police were taking Clarence away. Clarence trusted the police and the system. He indicated to his brother from the police car that everything would be okay.4 His brother stayed with Melinda and the boys, watching incredulously as the police did their work. As the detectives were leaving, he overheard Charlie Snyder, an agent from the Ohio Bureau of Criminal Identification and Investigation (BCI), say to another detective, “We don’t have anything here.”5


  Meanwhile, Clarence was undergoing questioning at the Barberton police station. He didn’t resist when a detective scraped his fingernails and photographed his hands.6 Clarence knew that he was innocent and trusted he would be home that evening. Instead, he slept in the Summit County Jail that night. He would not be back in his own bed for nearly eight years.


  Not a shred of evidence at the crime scene connected Clarence Elkins to the crimes. Judy Johnson’s small home was searched for hours by detectives, who collected a broken fingernail, buttons, and Johnson’s denture, which had been knocked out of her mouth by sheer violence.


  The most important evidence submitted to the BCI was secured in two envelopes and included a black hair collected from Mrs. Johnson’s rectum, fingernails found at the scene, and hair fragments collected in the rape kit of Clarence’s six-year-old niece.7


  Ten months later, on May 20, 1999, the trial began with Judge John Adams presiding in the Summit County Court of Common Pleas. Clarence was represented by attorneys Lawrence Whitney and Jeffrey Haupt. Summit County assistant prosecuting attorneys Rebecca Doherty and Michael Carroll represented the state.


  Over the next two weeks, the jury heard from 48 witnesses on behalf of the state and the defense. The state presented 139 exhibits.8 Detective Matthew Hudak of the Barberton Police Department described the evidence. Nothing implicated Clarence Elkins. In fact, the jury heard testimony that Elkins’s DNA did not match that of the crime scene evidence. However, they also heard the young victim name her uncle Clarence as the perpetrator.


  The case was sent to the jury on June 3. Clarence was found guilty on the counts of murder and attempted aggravated murder, three counts of rape (one involving Judith Johnson and two involving the niece), and felonious assault.9 His parents, five brothers, Melinda, and the Elkinses’ sons were devastated.


  The sentencing hearing on June 18, 1999, began with Judge Adams’s declaration of Clarence as a sexual predator. Clarence began his unwavering claim of innocence by refusing to sign the document that referred to him as among the most violent of sexual criminal offenders.10


  April, Melinda’s sister, spoke directly to Clarence, expressing the family’s anger. “I hope that you plead for your life every day in prison the way my mother and daughter begged you to spare them. You deserve to be raped every day of your life.”11 She then asked the judge to consider the fact that she would never see her mother again, and that therefore “it would only be fair that he have no means of contact with his mother for the remainder of his sentence.”12


  A transcript of a recorded statement by the child victim was also read. “You shouldn’t get a second chance because my grandma didn’t get a second chance,” she said. “You left me all alone and broke my heart, and now I am feeling empty. At one time I loved you, but now I hate you. I can’t believe that you turned out to be a . . . bad person.”13


  Before sentencing, Clarence addressed those in attendance. “I would like to tell everyone, let everyone know, I am an innocent man. I feel this justice system here has failed, very much so,” he said. “I would like to thank my God, my family, and friends for all their support. That’s all.”14





  CHAPTER 2


  A Haunting Doubt


  CLARENCE ELKINS WAS sentenced to fifteen years to life for murder, ten years for attempted aggravated murder, ten years for one count of rape of Judith Johnson, and two life sentences for the rape of the young girl with force. The sentences were to be served consecutively.1


  His first parole hearing would be in 2054, when he would be ninety-one years old.2


  It has been said that God does not give anyone more than she can bear. Melinda Elkins had lost her mother and her husband. Because she believed that her husband was innocent, she no longer had the support of her sister, grandmother, and many friends. She would somehow have to raise her two sons without Clarence or her family. She may not have known her own strength, and she never could have anticipated the road ahead, but if there were ever a person who could bear the burdens of multiple injustices, it was Melinda Elkins.


  HOW COULD AN INNOCENT man with no prior criminal record be convicted of crimes of this magnitude? Clarence Elkins was convicted almost exclusively on the testimony of his six-year-old niece. She had been knocked unconscious and left for dead by her brutal attacker, but she regained consciousness and found her grandmother on the living room floor. The little girl knew her grandmother was dead.


  The girl looked out the window and saw her grandmother’s phone, likely thrown by the intruder to prevent calls for help. She went outside, retrieved it, and tried to call a friend, but no one picked up. The girl left a frantic message: “Somebody killed my mammaw.”3


  She then walked down the street to the home where three playmates—sisters ages six, seven, and eight—lived. When Tonia Brasiel, the girls’ mother, opened the door, she found a distraught bloodied little girl. Nearly a year later at trial, the girl was unable to recall her words at this critical moment, but Tonia Brasiel testified that she said, “My Uncle Clarence killed my grandma.”4


  Despite the child’s obvious injuries, Brasiel did not call police or an ambulance. Instead, while the girl waited patiently outside, Brasiel took thirty minutes or more to get her three daughters together and then piled all four girls into her car. She drove to the victim’s home, a few blocks away. April testified at trial that her daughter cried, “Mammaw is dead laying in front of the couch, and Clarence stabbed her.”5


  April woke her husband, who immediately sped off in his car to his mother-in-law’s house while April called the police. When the officer arrived, he insisted that her daughter go to Barberton Hospital, where it was determined that she had been beaten and raped vaginally and anally. Later that day, she was transferred to Akron Children’s Hospital where she underwent surgery to repair her injuries.6


  She returned home the same day. Her grandmother’s best friend arrived at the home just as the girl was being carried inside by her father. Later in the evening, the woman visited her after she had been tucked into bed.


  “I think it sounded like him,” the little girl said, revealing her uncertainty about identifying Clarence.


  The woman probed, “You’re not sure, honey?” Because everyone had been saying that Clarence had done this, it was a troubling surprise when the child briskly shook her head no.7


  Yet, testifying at trial ten months later, the girl was certain that Uncle Clarence was the man who attacked her that terrifying night. In the months before the trial, she had said this many times to her parents, police, and psychologists. Her family, except her Aunt Melinda, believed that Clarence killed her grandmother, and they were angry with Melinda for siding with him.


  Witnesses for the prosecution included detectives and law enforcement officers who testified about evidence that proved the obvious—brutal crimes had been committed—but the jury must not have noticed that they failed to connect any evidence to Elkins.


  Friends of Judy Johnson said that Judy feared Clarence and that the two did not get along. The prosecution sought to imply that Clarence was angry at his mother-in-law for interfering in his marriage.


  Tonia Brasiel, the neighbor who drove the victim home after the crime, testified that the girl said her Uncle Clarence killed her grandma and that “her and her grandma tried to grab a knife, but he already had one.”8 No knife was recovered, and no evidence supported this allegation.


  Judy Johnson’s best friend testified for the defense regarding the girl’s uncertainty about the perpetrator after returning from the hospital, but her testimony was overshadowed by the child’s identification of Clarence.


  Clarence took the stand in his own defense. He and Melinda had been out separately with friends the Saturday night before the crime. Clarence’s friends were his alibis for the evening hours, and Melinda was his alibi for the early Sunday morning hours. The prosecutors, however, implied that Clarence had time to secretly leave home in the early morning hours, drive to the crime scene nearly an hour away, commit the crimes, and return home to his bed a few hours later. How a person could do this without leaving a trace of evidence—murder weapon, fingerprints, bloody clothing—did not raise reasonable doubt with the jury.


  As for the forensic evidence left at the crime, an analysis report prepared by LabCorp, a DNA laboratory, dated May 4, 1999, about a month before the trial, excluded Clarence Elkins from the DNA in the hairs collected from both victims’ rape kits.9


  Summit County prosecutors and the Barberton detectives apparently did not consider this a troubling inconsistency, and Clarence’s defense lawyers did not convince the jury of this either. Neither the defense nor the prosecution tested the other DNA evidence, such as the scrapings from under Mrs. Johnson’s fingernails, after this violent struggle.


  Three years later, Brent Turvey, a forensic scientist and author of the book Criminal Profiling: An Introduction to Behavioral Evidence Analysis, at the request of Clarence’s defense team, reviewed LabCorp’s DNA analysis report. He concluded that the black hair collected from Mrs. Johnson was “consistent with the genetic materials originating from the child, Judith Johnson, or someone maternally related to them.” It may have come from one of the victims or a family member. Clarence Elkins was excluded.


  Furthermore, Turvey determined that the hair in the rape kit did not come from either victim or from Clarence. Turvey reported, “this DNA evidence alone completely excludes Clarence Elkins, pointing to another offender.”


  Turvey concluded, “Given the overwhelming DNA evidence, the undisputed fact that no physical evidence associates Clarence Elkins with the crime scene or the crime, and the proven tenuousness of eyewitness ID (especially that of a frightened 6-year-old child), this examiner is at a loss as to why Mr. Elkins has been convicted of any crime related to this case.”10


  MELINDA ELKINS WAS determined to find justice for Clarence, her mother, and her niece, but she could not have imagined what this would require. For starters, she did not even have time to grieve. Melinda lost her job as a customer service representative before her mother was buried. When she called into work after her three days permitted for bereavement, she was told she could no longer go to her office in Canton but would have to drive much farther to Cleveland. She didn’t have a reliable car for this commute, and she couldn’t spare the travel time with her responsibilities at home. She asked her supervisor to reconsider and said that she would call back in a couple days to get the decision.


  Melinda learned that during her absence, the police went to her workplace, rummaged through her desk, and revealed that she was a suspect. Ultimately, Melinda was let go on June 5 for missing more than three days of work. Her mother was buried on June 12.11


  Melinda had no choice but to sell the Elkinses’ mobile home and four acres of land, netting only $2,800. She barely scraped by, even when kind people rented a small modular home to her for $300 a month.12 Nevertheless, she never lost focus on the case. Melinda’s perseverance would be essential.


  Clarence’s appeal to the Summit County Court of Appeals was denied on September 27, 2000. In November, Elkins’s attorneys sought review in the Ohio Supreme Court. However, on February 7, 2001, the high court declined to review the case.13


  For more than two years, Melinda engaged in the frustrating work of a detective, exploring leads that only eliminated suspects from her list of possible perpetrators. Her lawyers said there was nothing left to do to help Clarence. As she explored options, she learned of Martin Yant, a local investigative journalist who had written about wrongful conviction and had subsequently become a licensed private investigator.


  Melinda emailed Yant and described Clarence’s wrongful conviction. She then asked, did Yant think anything could be done now that the appeals process had been exhausted?


  AFTER GRADUATING FROM Georgetown University, Martin Yant had pursued a career in newspaper reporting. Now in his mid-fifties, the sandy-haired, physically fit Yant had the soul of an old-school investigative reporter. He never forgot a lesson he’d learned while an aspiring journalist: “When your mother tells you she loves you, check it out.”


  It was a natural step for Yant to apply the skills he had honed as an award-winning investigative reporter and author to his second career as a licensed private investigator. The one difference between Yant and other PIs was that he never carried a gun. One lasting boyhood memory was of a neighbor’s three-year-old child finding a handgun in her home and accidentally shooting her brother. Yant would have nothing to do with a gun for the rest of his life. Judging from the time that his knock on the door of a “person of interest” resulted in a shotgun being pointed at his face, he reasoned that, even if he had a gun, he probably wouldn’t have it drawn at the right moment anyway.


  Fortunately, Yant survived that unsettling moment. By the time Melinda contacted him, he had assisted in seven wrongful conviction cases that led to exoneration. He had also written an important book on the emerging study of wrongful conviction, Presumed Guilty: When Innocent People Are Wrongly Convicted.


  Yant responded to Melinda with information that few laypersons understand. He told her two tracks are available in a wrongful conviction case. The appeals process can address only information and processes that were part of the trial. However, a track called “post-conviction actions” addresses new information that challenges the judgment of conviction. Federal and state laws govern post-conviction relief. For example, in Ohio, a petition must be filed within 365 days of the time the trial transcript is filed in the court of appeals.14 (This period was only 180 days when Yant was explaining Melinda’s options.) The exception is new evidence, which does not have the time limitation but must meet other requirements.


  Melinda hired Yant to assist in finding the “new evidence” that could help identify her mother’s killer. Among the first things that Yant instructed Melinda to do was the most intimidating: reconcile with her sister, April.


  On November 10, 2001, Yant accompanied Melinda on an unannounced visit to her sister’s home. The two had not seen each other since Clarence’s sentencing two years earlier. Before then, April and Melinda had been close. Summoning her courage, Melinda walked up to the door with Yant. April’s husband, David, responded to her knock and opened the door partially. When he saw who it was, he closed the door, leaving it ajar. A few seconds later, April opened the door, and the two sisters collapsed into each other’s arms in an emotional reunion. They set aside their differences about Clarence and finally consoled each other over the loss of their mother.15


  YANT WOULD ALWAYS remember this as one of the most moving events of his life. He excused himself to give April and Melinda time. He introduced himself to the victim, now nine years old, standing in the adjacent living room. The two sat down and began to chat. Yant asked the all-important question, “Are you sure it was your Uncle Clarence who killed your grandmother?”


  “I was never really sure,” she replied without hesitation, “and I’m less sure now.”16


  It was as if she had been carrying a burden that she could finally put down. Yant was not surprised. He knew that children had vulnerabilities as witnesses. They seek adult approval and are especially susceptible to suggestion and manipulation, whether intended by authorities or not. This young girl had been attacked in the dark, knocked unconscious by a severe blow to the head, and deprived of oxygen when her attacker tried to strangle her. How so many put credibility in her identification was baffling.


  Over the next weeks, she shared her doubt with her mother and Aunt Melinda. She said that right after the crimes, she tried to tell police and prosecutors that she wasn’t sure about Uncle Clarence. They told her not to feel bad about saying that it was her uncle. “We’ve got all of this other evidence,” they said. “You’re not going to put him in prison.”17


  This led to the first real opportunity for the Elkins team. In May 2002, nearly four years after the crime, the girl formally recanted her testimony identifying her uncle as the perpetrator. On July 30, Clarence’s lawyers submitted a motion to Summit County Common Pleas Judge John Adams—the judge who had sentenced Elkins—and supplemented it on August 9, 2002, with a twenty-point affidavit in which she detailed her account of the crime, her initial identification of her uncle, her subsequent doubts, the pressure she felt to stick with this identification, and her eventual confirmation that he was not the man who killed her grandma and assaulted her. The motion sought to have the judge grant Elkins an evidentiary hearing or a new trial.18


  A hearing on the motion was held on July 30, 2002, before Judge Adams. Summit County prosecutors claimed that the young witness had been coached on her new position and that a thirty-minute hypnosis session had contributed to her change of testimony.


  Martin Yant later recalled that the hypnosis session had been a brief attempt of five to ten minutes to see if anything could be revealed about the perpetrator. The hypnotist, Dr. Bruce Goldsmith, a clinical psychologist, was often used by law enforcement. According to Yant, the Ohio Supreme Court included guidelines on the use of hypnosis in its 1988 decision to overturn a conviction for a double murder in large part due to Goldsmith’s testimony on the proper use of hypnosis, without suggestive questioning. The wrongfully convicted Dale Johnston was released after serving seven years in prison, and the true perpetrators were arrested and convicted. A key witness in the trial that produced the wrongful conviction had been subjected to suggestive questioning while under hypnosis. In the Elkins case, Goldsmith quickly determined that the girl’s memory of her testimony had compromised her original memory. Therefore, he cut the hypnosis session short.19


  Mike Carroll had called Goldsmith after the session. Yant recalled, years later, that Goldsmith told Carroll about the short session, emphasizing that no suggestive questions were asked. That didn’t stop Carroll from telling the press that the hypnosis had altered the victim’s memory. Elkins’s attorney, Elizabeth Kelley, said that the hypnosis only confirmed that authorities had manipulated the young child’s memory and testimony in the first place.20


  On December 9, 2002, Judge Adams granted the state’s motion to dismiss, declaring the victim’s “recent recantation lacks credibility.” He wrote, “The Court is of the opinion that the child-victim told the truth originally and her change of mind is the result of influence from her family and others who have an interest in the success of this Petition.”21





  CHAPTER 3


  Relentless Pursuit


  ALTHOUGH DISAPPOINTED, Melinda remained undaunted. Carrying mounting debt, she launched a website, www.freeclarence.com, in September 2003. The site featured a 1996 family photo with Clarence, Melinda, and their young boys smiling into the camera. They were the typical American family, with no clue that their lives would be turned upside down and would never return to this normalcy. Below the family photo, an image of the foreboding Lebanon Correctional Facility communicated their new reality. Also on the home page: a case history that began on June 4, 1999, the day after the jury received the case. Melinda shared the haunting tale of a wrongful conviction.


  The story was compelling—and effective. The website generated about $40,000 in donations for Clarence’s defense. It trickled in especially after the case was aired on television in the United States and around the world.1


  Meanwhile, Melinda worked on her list of suspects and was focusing on a younger man. Elkins’s attorney indicated in a petition for a new trial that this alternative suspect had a “bizarre infatuation” with her mother “even though she was 30 years older.” Mrs. Johnson, then age fifty-seven and in poor health, “had repeatedly rejected him” when he asked to take her out.2


  The transcripts from the hearing before Judge Adams on the new trial petition revealed what Yant and Melinda had discovered about this new suspect. The man had “suffered a head injury as a child” and was “on anti-psychotic medication.” He had been “evicted by a landlord when he had been caught molesting their ten-year-old daughter.” As a juvenile, he was convicted of rape with a foreign object, the form of assault used in the attacks on Mrs. Johnson and her granddaughter.3


  After the murder, at least three people indicated the man “had scratches on his face, neck, and arms, which he said came from a night ‘with a wild woman.’” He had been observed “acting extremely nervously” at the reception following Johnson’s funeral4 and “admitted to investigator Yant that he had been in Judy Johnson’s neighborhood the night of the murder.”5


  Melinda’s suspect rented from Mrs. Johnson’s friend, who was suspicious of his odd behavior. Melinda asked him to provide his DNA to prove his innocence. He refused, but Yant had an idea. He asked his associate private investigator, an attractive woman, to go to the suspect’s favorite bar, engage him in conversation, and try to get his DNA on a bottle or cigarette butt. Yant and Melinda waited outside in the car. The tension was killing Melinda as the clock clicked slowly on. Finally, she said, “I’ve got to go in there!”


  People in town knew Melinda, and perhaps some put two and two together when they saw her walk in. Melinda left after a while and returned to the car. The suspect never showed up that night, but Yant received a call from a police detective asking how to get in touch with the suspect. Shortly thereafter, the suspect volunteered his DNA to prove his innocence.6


  Melinda had learned a new tactic to get the DNA of the most promising on her suspect list. She began to frequent bars in the area’s less savory neighborhoods to interact enough to get a suspect’s DNA on a cigarette butt, beer bottle, or drinking glass.7


  But testing of her top suspect would have to wait. The defense team wanted to utilize the new technology of Y-STR DNA, an analysis of the Y chromo-some found only in males. First, however, Melinda and Clarence’s family needed to raise an estimated $30,000 to $50,000 to pay for DNA testing of the suspect, Clarence, and the crime evidence.8


  MELINDA’S INVESTIGATIVE INSTINCTS impressed Yant. She made observations that professional investigators call “profiling.” In her view, the prosecution had exaggerated the discord between Melinda and Clarence and between Clarence and her mother. This theory of hostility between adults did not synch with the rape of a child. Melinda surmised the perpetrator was a pedophile.


  Melinda was alert to any possible connection to the case. These efforts were rewarded on April 28, 2002, when an article in the Akron Beacon Journal reported that Earl Mann, convicted of raping three young girls, had received the minimum sentence—seven years—due to prosecutorial error. Since Mann was in prison for robbery, the seven years were added to his sentence. The article mentioned that Mann was the common-law husband of Tonia Brasiel. The mention of that name took Melinda’s breath away. Brasiel was her mother’s neighbor, the person her niece had turned to in the early morning hours of the crimes. It was Brasiel who let a bloodied child wait on her porch for a half hour before taking her home. It was Brasiel who neglected to call the police or an ambulance and who later testified that the girl had identified Clarence as the perpetrator.


  Tonia Brasiel’s three young daughters—the girl’s playmates whenever she visited her grandmother—were Mann’s three rape victims.


  The revelations in the Beacon Journal might explain Brasiel’s odd behavior the morning of the murder and her testimony about the struggle with a knife that was never found. Had she stalled that morning and lied in her testimony to protect Mann? The circumstances of Melinda’s mother’s death might now have a frightening logic. Earl Mann, who had a violent criminal record, was now classified as a sexual predator. His victims had been little girls. Did Melinda’s mother die trying to protect her granddaughter?


  Still, the younger man who had been rebuffed by her mother remained a top suspect; Melinda needed to rule him out.


  WHILE TRYING TO PULL together financial resources and investigating leads, Melinda also learned to utilize the media to gain attention and support. She held vigils on the anniversary of her mother’s murder; led marches in front of the prosecutor’s office;9 and even got the case on national television.


  CBS News’s 48 Hours devoted a segment to the Elkins case on September 13, 2003, which enabled Clarence to tell the nation, “I’m not a violent person. I did not do this crime. I’m totally and completely innocent.”10 Two months later, the A&E show American Justice also focused on the Elkins case, with appearances by Clarence and Melinda, Assistant Prosecutor Michael Carroll, Martin Yant, and others. Melinda knew that keeping the case in front of the public could only help her cause. And publicity kept desperately needed donations flowing to freeclarence.com.


  In 2004 Melinda learned of an opportunity to get pro bono legal assistance. She contacted Mark Godsey, cofounder of the Ohio Innocence Project/Rosenthal Institute for Justice at the University of Cincinnati. The Ohio Innocence Project (OIP) is an affiliate of the Innocence Project of the Benjamin N. Cardozo School of Law at Yeshiva University in New York City. Founded by Barry Scheck and Peter Neufeld, pioneers in the use of DNA technology to prove innocence, the Innocence Project also advocates criminal justice reforms.


  Because the Elkins case had depended on a child victim’s eyewitness testimony, and because DNA evidence from the crime scene still existed, Godsey accelerated acceptance by the young legal clinic.


  Over the next year and a half, Godsey and twenty University of Cincinnati law students would achieve breakthroughs in the case, but also crushing disappointments, as the justice system denied their motions to grant Elkins a new trial.


  Initially, the Innocence Project team requested and received from the Ninth District Court of Appeals, without objection from the prosecutor, the crime scene evidence. In January 2004, Godsey convinced Orchid Cellmark labs to perform the Y-STR DNA testing of the prime suspect, of Clarence, and of the crime scene evidence, at a 50 percent discount through the laboratory’s pro bono program. Even with the discount, the cost came to more than $20,000.11


  The lab results brought mixed blessings: The odds were 94.5 percent that the male DNA profile found in the victim’s underwear and on the vaginal swab from Judy Johnson’s rape kit were from the same male. Only one male Caucasian in eighteen would have a DNA profile with these four male chromosome markers. The odds were 99.87 percent that the DNA evidence found on Mrs. Johnson’s fingernail and on the girl’s panties were from the same man. Clarence Elkins was excluded, but Melinda’s prime suspect was also excluded.12


  The Innocence Project lawyers again petitioned for a new trial. On March 23, 2005, Judge Judy Hunter presided over a hearing. Orchid Cellmark forensic scientists testified that the Y-chromosome DNA findings, while not as specific as nuclear DNA, nevertheless conclusively excluded Clarence Elkins. Godsey and Elkins’s lawyer, Jana DeLoach, argued that this new evidence met the standards for a new trial.


  The state responded that DNA evidence excluding Elkins had been presented in the original trial, and the jury had found him guilty anyway. Elkins’s attorneys argued that this DNA was more conclusive than that at trial, and with these new findings, the jurors would have reached a different verdict.13


  The Elkins team waited with confidence for the judge’s decision.


  Nearly four months later, however, Judge Hunter denied the motion, just as Judge Adams had two years before. She sided with the prosecutors, writing that the evidence of another man’s DNA at the crime scene was “insufficient to support the need for a new trial,” and concurred with the state’s argument that since DNA had not linked Elkins to the case originally, it should not be a factor in excluding him: “The jury found Defendant [Elkins] guilty beyond a reasonable doubt; and this Court hereby finds that, even if a jury had this new Y-STR DNA evidence, it would not be sufficient to change the outcome of the trial.”14


  The unexpected ruling jarred the Innocence Project team. Devastated, Melinda experienced one of the darkest moments since her mother’s death. Martin Yant understood her discouragement. One day, the detective paid Melinda a visit and shared a maxim that had proved itself in many of his cases: “Melinda,” he said, “it is always darkest before the dawn.”15


  JUDGE HUNTER’S RULING knocked Melinda back to square one. She would have to achieve what police investigators and the justice system had failed to do: find, with irrefutable evidence, her mother’s killer.


  Fortunately, Martin Yant’s prediction was about to come true.


  Melinda turned her attention to obtaining Earl Mann’s DNA. She repeatedly wrote to Mann in prison, under an assumed name, posing as an interested pen pal. Hopefully, he would write back—and leave his DNA on the envelope.16 But Earl Mann did not take the bait.


  Then, in that summer of 2005, Melinda learned of an amazing coincidence: Mann had been transferred to Clarence’s prison and, incredibly, to the same cellblock. The odds of this happening were long, and Melinda did not know if the assignment was permanent. She urged Clarence to find a way to get Mann’s DNA.


  This was a risky assignment. Clarence worried about getting caught by Mann or the prison guards. However, he patiently waited and watched, and one day Clarence walked into a room and noticed Mann smoking a cigarette. He put out his cigarette and left the room. Making sure no one was watching, Clarence picked up the butt with a napkin and placed it in a plastic sandwich bag. He hid it in his study Bible until he could mail it to his attorney.


  Once again, the Elkins family incurred the expense of more DNA analysis. This time, the lab results did not disappoint: They had a match! Ironically, Clarence had been living near the perpetrator of the crimes that were stealing his life away. But would the Summit County elected officials acknowledge the error? After being rebuffed so many times, the Elkins team worried that even this definitive evidence would be dismissed.


  Mark Godsey knew the next move was critical. He had an out-of-the-box thought. What if he could gain the support of someone who could not easily be ignored by the Summit County prosecutor? What if he could get an improbable political ally? It was a long shot, but in Godsey’s work, what wasn’t? He decided to seek the assistance of Senator William Seitz, a well-regarded Ohio legislator, to make an introduction in an unannounced phone call.





  CHAPTER 4


  Proving Innocence


  IT WAS SEPTEMBER 2005. I was Attorney General of Ohio and received an unusual phone call. It would bring my first recognition that wrongful criminal conviction is not only possible but also potentially more frequent than I imagined. The call was troubling, but I did not recognize that it would change my life.


  After four statewide political campaigns, I knew just about everyone in elected public office in Ohio, and in my view, Bill Seitz, a Republican state representative from Cincinnati, was one of the brightest. He also may have been the most conservative.


  Seitz was on the call because he respected two local men he had come to know: Mark Godsey, professor of law at the University of Cincinnati Law School, and Democrat Cincinnati city councilman John Cranley. Two years earlier, they had cofounded a legal clinic for inmates claiming innocence, called the Ohio Innocence Project. I was not surprised that Republican Seitz was working with Democrat Cranley. Seitz may have been a pure conservative, but he was also pragmatic about getting things done.


  Still, I would never have guessed the subject of the call.


  Seitz explained that Cranley and Godsey had an issue they wanted to discuss, and I should hear them out. The two men then got on the call. They said they believed an Ohio family man named Clarence Elkins had been wrongfully convicted and imprisoned for murder and rape. Having had no success in this case’s long history with prosecutors and judges in Summit County, they were trying an innovative strategy: involve the attorney general.


  Never mind the fact that attorneys general are in the business of prosecuting criminals, not defending them. The Dayton Daily News later described the odds of getting an elected attorney general to intervene on behalf of a convicted felon: “It’s a little like buying a lottery ticket. In hundreds of Innocence Project cases across the nation, a state attorney general has never publicly supported one.”1


  Seitz knew that advancing the use of DNA was a priority in our office, and that I believed DNA was the most accurate criminal evidence. He also knew that, like him, I was independent enough to do the unlikely.


  Godsey summarized the case that had required an army of advocates: Elkins’s wife, Melinda; private detective Martin Yant; Akron attorney Jana DeLoach; Cleveland attorney Elizabeth Kelley; the Innocence Project lawyers and law students; and pro bono attorneys from the Cleveland law firm of Squire, Sanders & Dempsey and the New York City firm of Weil, Gotshal & Manges. Then he got to the point. Even though Clarence Elkins had managed to obtain a cigarette butt from the suspected perpetrator, Earl Mann, and even though Mann’s DNA on the butt matched the crime scene DNA evidence, the Innocence Project team had no confidence in gaining anything positive from the Summit County officials. Fearing that the prosecutor would claim that the cigarette butt was not from Mann, Godsey asked whether the Ohio Attorney General’s Office would obtain an official DNA sample from the imprisoned Mann.


  I explained that, under Ohio law, because Mann had been convicted of a felony, his DNA had already been added to both Ohio’s and the national Combined DNA Index System (CODIS) databases. In the nearly eight years since Elkins’s conviction, DNA technology had advanced. Godsey explained that they would be utilizing testing that had not existed at the time of Elkins’s trial. We sent off the evidence for that purpose.


  I also asked for and received volumes of information from Godsey on the Elkins case. I went over it carefully and had to face a remarkable probability: Elkins was an innocent man. I felt compelled to get involved. Before making this risky decision, I asked Chief Deputy for Criminal Justice Jim Canepa to review the materials and get back to me.


  The potential political liabilities of an attorney general getting involved in a post-conviction case on behalf of a convicted felon did not escape Canepa. For the sake of justice (and his boss), he took my request seriously. He interviewed Mark Godsey to examine and fully discuss the evidence of Elkins’s innocence. Canepa thoroughly vetted all the evidence with Ohio’s Bureau of Criminal Investigation (BCI) lab scientists. They assured him that this new skin-cell DNA match with Earl Mann was definitive and significant. It left Canepa with no doubt.


  “This guy’s innocent,” he said as he returned the case files.


  Now there was no turning back. We would do whatever we could to correct a terrible error.


  There was no surprise when the DNA results came back: We had a very convincing match. In a letter to Sherri Bevan Walsh, dated September 21, 2005, Godsey and Elkins’s attorneys, Jana DeLoach and Pierre Bergeron, informed the Summit County prosecutor that newly conducted DNA testing “conclusively exonerates Elkins and implicates Earl Mann in the murder and rapes in which Elkins was convicted.” The letter explained that the full profile of the DNA from the girl’s panties and Mrs. Judy Johnson’s vaginal swab were “consistent with Earl Mann’s DNA for full 12-point match.”2


  As in all Y-STR DNA analysis, the odds of finding a match are calculated on how many times that configuration of markers appears in a particular database. In this case, only Earl Mann’s DNA, in a database of 4,000 samples, matched the crime scene DNA. The letter explained, “Thus far, it [Earl Mann’s profile] is a unique Y-STR profile, and there is less than a 1 in 4,000 chance that it is not Earl Mann who left his DNA at the crime scene in the most highly probative areas.”3


  The next day, the Ohio Innocence Project went public with the new DNA results. “As a result of the efforts of the defense team, the true perpetrator of these crimes has now been identified beyond a reasonable doubt through DNA testing and other evidence,” said Mark Godsey. “This individual is Earl Mann.”


  On September 23, the Akron Beacon Journal published an editorial calling for action in response to “DNA tests credible enough to remove him [Elkins] even from suspicion.” The editorial opined unequivocally, “Summit County prosecutors should respond by doing the right thing: moving quickly to free Elkins from prison.”4


  But the immediate result was the opposite. With the release of the DNA results, prison officials transferred Elkins to solitary confinement. Clarence may have thought that this was punishment for breaking the rules in collecting and mailing Mann’s cigarette butt. However, it was probably for his own protection that he was locked up away from Earl Mann. Nonetheless, Elkins got no special treatment. Shackled, he was confined to a small solitary cell for all but a few moments each day.5


  Meanwhile, we were disappointed with Prosecutor Walsh’s response, which cast doubt on the evidence’s significance. I asked Jim Canepa to contact the prosecutor and work with her office privately to urge reconsideration. I would meet with her if that would help. Unfortunately, Canepa’s phone calls to the prosecutor’s office to schedule a meeting with Walsh or her chief prosecutor, Mary Ann Kovach, were not returned.


  Willing to go more than halfway, Canepa took most of a day to drive to Summit County to visit the prosecutor’s office, but neither Walsh nor Kovach could see him.


  Concerned that the Ohio Attorney General’s Office would be accused of failing to speak to the prosecutor’s office about the case, Canepa found a way to obtain Kovach’s cell phone number and called her cold. When she found out who was calling, she was not pleased. Canepa described her tone as “hostile and antagonistic.” Even with the history of resistance, he was surprised. “I just wanted to talk to her about the evidence,” he later reflected, noting, “We’re all supposed to be on the same team.”


  When Canepa referenced the latest DNA match, Kovach “became defensive,” he said. Her position was that, even if Mann’s DNA was found at the crime scene, DNA from skin cells could have been transferred.6 However, at the March 23, 2005, hearing before Judge Judy Hunter, Assistant Prosecutor Michael Carroll had questioned a Cellmark forensic analyst about whether skin cell DNA could be transferred, for example, if pieces of clothing belonging to different relatives were comingled. She responded, “It’s possible, but I don’t know if it’s likely.”7


  Expert Elizabeth Benzinger, who’d reviewed the DNA test results, confirmed in a memorandum to Godsey and me the unlikelihood of transferring this DNA: “The potential of secondary transfer of DNA from Earl Mann to a child to the evidence has been considered and deemed unlikely,” she wrote. “With respect to the vaginal sample from Judith Johnson, a third transfer step would presumably be needed.”8


  The possibility of these kinds of transfer of skin-cell DNA is almost beyond imagination. Forensic scientists are trained to choose their words carefully but finding a DNA match between skin cells in the rape kit evidence of two victims and the skin cells of a person who did not live in or frequent that home, is strong criminal evidence.


  I would hope that most prosecutors, if presented this evidence, would have recognized that this was not just about excluding a wrongfully convicted man but of identifying the perpetrator.


  Whether it is arrogance, political posturing, tunnel vision, or loss of perspective, prosecutors who are unreceptive to strong new exculpatory evidence need to reconsider their responsibility to find truth, not just defend convictions. Frustrated, I decided to use the tool of last resort—the bully pulpit of my office—to expand public awareness and put pressure on the Summit County officials. On October 28, 2005, I held the first press conference on the case and stated my confidence in the DNA evidence that proved Elkins’s innocence.


  While we were attempting to meet with Walsh, we also sent the pubic hair found in the underwear for testing. Meanwhile, on October 31, the Innocence Project team filed a motion for an evidentiary hearing based on the latest DNA evidence. The prosecutor appeared uncertain about whether to oppose the motion and was public in her criticism. In the November 2005 issue of her newsletter, the Rap Sheet, Walsh reported that the DNA evidence in the Elkins case was “inconclusive”9 and “incomplete.”10 She wrote, “Numerous judges have reviewed this case and have concluded that the conviction was a just result.”11 She criticized me for saying that Elkins was innocent and for advocating his release, and claimed I had not fully examined the case.12 She said her office and the Barberton Police Department were investigating the newest allegations and additional DNA testing was being done “to obtain more complete and accurate DNA test results.”13 She added, “[A]t the present time, DNA evidence has not cleared Mr. Elkins and has not established that another man is the killer.”14


  After all we had done to work with Walsh, I found these statements to be unfounded. “I object so much to that charge,” I fired back to reporters. “Where does she get off? We have been engaged for quite some time. Almost a year ago, we said we had real concerns in this matter because Elkins was totally excluded as a DNA match.”15


  A week later, a Cleveland Plain Dealer editorial criticized Walsh’s resistance to act upon the overwhelming evidence of error, saying, “justice also calls for something that won’t show up in the county conviction rate: humility and the wisdom to respect science, the evidence, and the law.”


  Walsh claimed that Ohio law, which allowed just one year for an inmate to apply for DNA testing, made this new evidence inadmissible. However, she agreed to schedule an evidentiary hearing for February 22, 2006.


  Everyone on the Elkins team knew that it would be a travesty for Clarence to spend another Christmas in prison. Fortunately, we received powerful information to apply pressure.


  The DNA analysis of the crime scene hair came back: another
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