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Preface

Sometimes the most complicated story can be told in the simplest manner. Sometimes it must be. I originally tried to write a more general book on abortion, one in which I would deal with nothing less than its ethical, moral, religious, and philosophical aspects. After several months of work I reluctantly concluded that such a book could not be written—at least not by me—and I note that no one else has attempted so broad a handling of the subject.

Abortion is too large, too amorphous a subject, to be dealt with in so broad a manner. It quickly becomes reduced to a polemic. It was only when Macmillan editor Ned Chase suggested that I try a book on a somewhat smaller scale—by dealing with the real events that surrounded the legalization of abortion—that the subject became manageable.

On the simplest level, this is a story about how two young, inexperienced women, barely out of law school, without any thought of larger glory, decided to test the constitutionality of the abortion law in Texas. Although experienced lawyers in several states were racing to get an abortion suit before the Supreme Court, Roe v. Wade became the landmark Supreme Court case that legalized abortion.

Of course, within the framework of the “simple” story, this is also a book about the larger issues—the discriminatory nature of restrictive abortion laws, the inequality women suffer when they cannot control their own bodies, the right of the state versus the federal government to regulate its citizens, and most important, one of our most precious rights, that of privacy, which a recent poll shows most people now feel ranks alongside life, liberty, and the pursuit of happiness.

The story of Roe v. Wade has never been told before, and despite the Supreme Court decision, the abortion issue has never been resolved. Every year antiabortion forces fight a more aggressive battle to undo the abortion decision. They have begun to make inroads in some states and have repeatedly brought before the Supreme Court cases designed to chip away at the abortion right. Only in the past few years have the pro-choice reformers awakened to the need to continue their struggle.

Because abortion is an issue that never seems to fade in our collective public consciousness, and because all of us must constantly rethink and reevaluate our position on abortion, I thought it might be helpful to review the relevant issues in their original context, as well as to examine them from the distance that time can provide. That is why I wrote this book.

Abortion is, I think, one of the most trying issues of our time. A great deal of pain and rage exists on both sides of the debate. After all, abortion concerns nothing less than the value we place on human life. Those who oppose abortion believe that the value must be held collectively, that one standard must apply to everyone and to all circumstances, while those who support the abortion right believe that the choice can only be made individually.

Adding to the conflict is the fact that what people believe, at least where abortion is concerned, they tend to believe fervently. This, if nothing else, makes abortion an unresolvable issue, one about which people cannot be rational.

As I interviewed people for this book, I was repeatedly asked what “side” I was on. It is a difficult question to answer. Professionally, I was committed to writing an objective book about the legalization of abortion. Personally, like most other women, I could only answer that whether or not I would have an abortion would depend upon the circumstances.

After looking at abortion from every conceivable angle, I find that I am firmer than ever in my conviction that criminalization of abortion is wrong. It solves nothing. I agree with George Devereux, author of A Study of Abortion in Primitive Societies, who wrote: “Were the contracting of typhoid fever defined as a crime, this would dispense society from doing something about pollution and public health. The branding of abortion as a crime also seeks to sidestep our obligation to create a world . . . into which it would be good to be born.”

Am I, as I am so often asked, for abortion? That, to paraphrase Betty Friedan, is like being for mastectomy. I do support the abortion right, which means I believe each individual woman must have the right to decide for herself whether to undergo an abortion. Most Americans agree with me. In the fifteen years since the decision was issued, and despite a vociferous outcry from those who oppose abortion and almost nothing from those who worked to legalize it, slightly more than 50 percent of Americans believe the abortion decision is up to the individual woman. It is the only view, I believe, that offers any real relief to an otherwise irresoluble dilemma. Each person can make a decision based on his or her personal beliefs and conscience. No one is forced to have an abortion; no one is forced not to have one.

Marian Faux

New York City
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Introduction to the
New Edition

In 1954, when the Supreme Court ruled in Brown v. the Board of Education that American schools were to be desegregated, a majority of Americans disagreed with the decision. A year later, though, polls showed that most people had come around to supporting Brown, at least in theory, and most of the controversy surrounding the case had died down.

The same could hardly be said for Roe v. Wade, although ironically, when the Court decided Roe in 1973, a majority of Americans agreed with the decision. Despite this consensus that abortion should be legalized, an immediate furor arose over the decision; nearly thirty years later, this conflict remains unresolved. Roe v. Wade is one of the most disputatious Supreme Court decisions ever handed down. No issue has festered in the American consciousness the way abortion has. Roe v. Wade is a story that never ends, and this introduction is intended to update the reader on what has happened to the abortion right since the decision because this is also part of the Roe v. Wade story.

The decision generated an enormous amount of political activism among supporters and opponents of legal abortion, partly because no one expected that the opinion would be so sweeping. Roe v. Wade made abortion legal literally overnight everywhere in the United States. Stunned antiabortion activists immediately set about organizing a campaign to overturn the decision. Meanwhile, pro-choice activists, who had believed that the decision would end any controversy over abortion, were equally shocked when this did not happen. Countless battles have been fought over Roe v. Wade, and the war still rages.

That the war has been fought largely in the political arena can be attributed to the fact that the decision, in addition to legalizing abortion, changed the terms of the debate, also overnight. Before the decision, discussion about abortion centered on its morality, an obviously safe and comfortable battleground for antiabortionists, whose opposition was largely religious. After Roe v. Wade, with abortion legal, it was no longer possible to argue that a woman who underwent an abortion was immoral. The decision had converted abortion from a moral struggle into a legal one.

More than any other event, Roe v. Wade served to politicize the religious conservatives who led the fight against legalized abortion in the 1980s. They had other issues on their agenda, but abortion soon headed the list. Furthermore, having lost the moral high ground, they had no choice but to fight legal abortion in Congress, in the state legislatures, and in the courts. The war was waged in the court of public opinion as well, because once the battleground became political it would be impossible to make abortion illegal again without the support of a majority of Americans.

After multiple rebuffs by the Supreme Court, antiabortion activists realized that Roe v. Wade would not be overturned as easily as they had imagined. In the period immediately after the announcement of the decision, every time anti-choice activists went into court, the abortion right seemed to emerge further solidified or expanded. As a result, they refocused their attention on legislative activity. If they could not get Roe v. Wade reversed, they could at least chip away at it. Antiabortion activists did this by introducing bills that required spousal and parental consent, by insisting that federal monies not be used for abortions, and by attempting to regulate the act of abortion itself.

Attempts to enforce spousal approval were destined to fail in an era when women’s rights were expanding. Roe v. Wade lodged the abortion right firmly with the woman, and several subsequent Supreme Court decisions failed to lend support to any kind of spousal consent law. Antiabortion activists had more success with parental consent laws. Unlike spousal consent laws, which angered women and flew directly in the face of Roe v. Wade, parental consent laws antagonized fewer people. These laws garnered a lot of public support, although this was partially because of the way that the antiabortion movement packaged the issue. Antiabortion activists insist that without parental consent laws, the federal government will make decisions that traditionally belong to the family.

Pro-choice activists see parental consent laws in a different light. They believe that the right to seek an abortion belongs to the woman regardless of her age. They say that some teens could not ask their parents for an abortion and might experience violence were they to do so. They note that in states with parental consent laws, teens tend to travel to nearby (and sometimes not so nearby) states to get abortions anyway, often without their parents’ consent or knowledge. When West Virginia and North Carolina passed parental consent laws, a review of records at one Virginia clinic revealed that thirty of forty-six teens who sought abortions in one year came from West Virginia and North Carolina. Pro-choice activists believe that just as a teenage woman emancipates herself from parental control when she chooses to marry, so too she emancipates herself when she becomes pregnant—if she chooses to do so.

Antiabortion activists were also successful at limiting the use of public funds for abortion. At various times, Congress has been persuaded to cut off funding for abortions by military personnel and to refuse funding of abortions in public facilities in Washington, D.C., which is federal territory. Although President Bill Clinton ran as a pro-choice candidate, as a way of appeasing antiabortion forces he signed a bill into law that denied federal funding of abortions to military personnel.

Pro-lifers have had their greatest success in regulating the act of abortion and thus restricting women’s access to it. Today, in Pennsylvania, a state law requires that a woman who seeks an abortion must listen to a thirty-minute-long, politically inspired lecture, the primary purpose of which is to persuade her to change her mind. Then she must wait twenty-four hours before she can have an abortion, presumably to think over what she has heard. But in reality this only imposed additional hardship on a woman who may have already lost a day of work and who may have traveled several hundred miles (in many states, abortion is only accessible in big cities) to an abortion clinic. Many states have passed similar laws, particularly after the Supreme Court found that the Pennsylvania law did not impose an undue burden on women. As a result a number of women delay getting abortions until they can raise the funds to travel to a state that does not have these regulations. When women do submit to these restrictions, few change their minds about wanting an abortion.

Since the early 1990s, anti-choice activists have focused their attention on legislation that bans what they call partial-birth abortions, a term now well known to the public but never used medically. This refers to a late-term abortion procedure that is primarily used when the mother’s health or life is threatened by carrying a pregnancy to term, or when the fetus is nonviable in the womb or unable to sustain life outside the womb.

Although this procedure accounts for only 4000 of the 1.3 million abortions done annually in the United States, anti-choice activists managed to persuade legislators in 30 states and Congress to approve bills banning it, and along the way managed to make the first significant inroads toward public support for the abortion right. Perhaps rationalizing that so few abortions would be affected, the state and federal legislators felt they had little to lose in banning this procedure.

Anti-choice forces, who had been rebuffed by the legislators and the courts for years, would have a small victory. Pro-choice forces, who saw danger in any encroachment on the abortion right, thought the victory not so small and sought to educate the public about how these new laws would affect women’s lives. Even after some federal courts began to strike down the partial-birth abortion bans, anti-choice activists still felt confident enough, however, to take a case to the Supreme Court.

The case was Stenberg v. Carhart, which involved a Nebraska ban on partial-birth abortions. Both sides were jittery, each hoping this would not be the appeal that further undermined its cause or caused some seismic shift in American voters. In 2000, the Supreme Court overturned Stenberg v. Carhart on grounds that it was too vague. Both the pro-choice and the anti-choice movements claimed victory, the former because the partial-birth abortions laws were found to be unconstitutional. The anti-choice movement celebrated because the Supreme Court vote—five to four—was narrow enough to suggest that a more tightly written law might be upheld the next time around.

The Supreme Court heard another case involving abortion in 2000. Hill v. Colorado was brought to the Court by anti-choice forces who maintained that a Colorado law forbidding protestors from moving within eight feet of people entering and exiting health-care facilities without their consent impeded the protesters’ right to free speech. The Court found that the protective zone around women did not unreasonably violate the rights of the protestors.

If the politicians have little to lose in writing restrictive abortion legislation, the same cannot be said for women. All the state bans contain an exception for a woman’s life but not for her health. This makes these laws more restrictive than before the Roe v. Wade era when abortion was permitted to protect a woman’s life and health. Apart from the fact that the women who most need these abortions will be denied them, most abortion-policy experts believe that these laws will open the door to prohibiting abortions for other reasons. In effect, a ban on partial-birth abortion would put the abortion debate where the religious conservatives want it, on moral grounds. If an abortion is immoral enough to ban under these circumstances, they will argue, then why is it not immoral enough to ban it under any circumstances?

By the end of the 1980s, antiabortion forces thought the time had come once again to challenge Roe v. Wade in the Supreme Court. The liberal justices who pushed civil rights in the 1960s and defended a woman’s right to reproductive freedom in the 1970s were old and ailing. The religious right had worked quietly behind the scenes to make abortion a litmus test for federal appointees, and each new Reagan or Bush appointment put another antiabortion voice on the federal bench and in the Supreme Court. This in turn led anti-choice ranks to believe that the Supreme Court at last was ready to overturn Roe or at least to seriously undermine it.

Additionally, since the late 1970s, antiabortion forces had shaped most of the public discourse on abortion. And so by the mid-1980s, through the use of hot-button issues like partial-birth abortion bans and parental consent, they had succeeded in weakening support for the abortion right for the first time since abortion became a topic of public debate in the 1960s. Polls showed a rise in the number of Americans who believed that a woman’s right to abortion was not necessarily absolute. Pro-choice forces found themselves on the defensive, and where the Supreme Court was concerned, they admitted defeat. They were no longer eager to take any abortion case to the Supreme Court.

In 1989, antiabortion activists believed they had the case they needed. It was Webster v. Reproductive Health Services, a Missouri case they had organized for the express purpose of challenging Roe. They were elated when the Supreme Court agreed to hear the case. In even accepting Webster for oral argument, the Court seemed to be signaling its willingness to take another look at the abortion right because it had settled most of the Webster issues in other cases. After a decade of warding off encroachments on the abortion right, the newly conservative Court was indeed ready to reexamine Roe. And they did backtrack for the first time since it was handed down in 1973. In Webster the Supreme Court found that the states did have a right to bar the use of public hospitals and clinics for abortions if they chose to do so. They had a right not to use public monies for abortion.

In 1991, the Court sent chills down the backs of pro-choice activists once again when it agreed to hear another abortion case, Planned Parenthood v. Casey. This case involved the restrictive anti-abortion law passed by Pennsylvania’s unusually conservative, all-male state legislature. This time, the Court did what it had only hinted at in Webster. It moved to redefine the abortion right. In Roe and the cases that followed on its heels, abortion had been defined as a fundamental right, a right so basic to our democracy, like free speech, that it was subject to stricter scrutiny than other rights. In Casey, abortion lost its standing as a fundamental right. In the future, any new laws would instead be subject to a lesser standard, namely, that they could not unduly burden those whom they sought to regulate. And, as one observer noted, the Supreme Court appeared never to have met an undue burden it did not like.

For all the damage Casey did to the abortion right, the Supreme Court had not overturned Roe. A surprising and newly formed coalition of moderate justices—Sandra Day O’Connor, Anthony Kennedy, and David Souter—forced the majority to reaffirm the Court’s support of the right to abortion, although the gesture was obviously belligerent. The Court, led by antiabortionists Chief Justice William Rehnquist and Justices Antonin Scalia, Byron White, and Clarence Thomas, made it clear that they were letting Roe stand out of respect for legal precedent rather than any bedrock belief in a woman’s right to control her own reproduction. Roe, the justices wrote, had acquired a “rare precedential force” that could be overturned only “at the cost of both profound and unnecessary damage to the Court’s legitimacy and to the nation’s commitment to the rule of law.” The Casey ruling, as the unusually large number of majority and minority opinions indicated, was as acrimonious as any decision that has emanated from the Supreme Court in decades.

Although Casey left the abortion right standing, it inflicted a deep wound. Since Casey, nearly every state has in some way restricted abortion. Four-fifths of the states now ban nontherapeutic abortions in the last trimester of pregnancy and have some form of parental consent or notice laws. In New York, a state that has always been considered liberal on abortion and that was liberal enough to legalize abortion before the Roe decision, it is no longer possible to get an abortion after the twenty-fourth week of pregnancy. In the third trimester, abortion is legal only to save a woman’s life.

Presidential politics have handed antiabortion forces some of their greatest successes and failures. They have managed to make abortion a litmus test for presidential candidates, just as they did for federal judges. But although Presidents Jimmy Carter and Ronald Reagan both professed to oppose abortion, neither man showed any great interest in supporting the pro-life cause after his election. President Reagan allowed the religious right to insert a tough and highly divisive antiabortion plank in the Republican Party platform, but he cared so little about restricting abortion that pro-life activists could not even arrange a face-to-face meeting with him until the last few months of his presidency.

Things looked up for antiabortion reformers in 1988 when George Bush was elected president. This was the man who would move them from the radical fringe of American politics into the mainstream—and give them establishment clout to boot. Ironically, for a man who would become the country’s most obdurate antiabortion president, throughout much of the 1960s and 1970s Bush was a Planned Parenthood Republican strongly identified with pro-choice causes. As a young Congressman, he was active in international family planning and often praised the work being done in population control.

Bush’s about-face occurred abruptly in 1980 when the Republican party, faced with the need to pull together a winning coalition for the Reagan-Bush ticket, struck a deal with the religious right: The party relinquished its decades-long support of the abortion right, and the religious right agreed to become Republican. As president, Bush paid his debt to the antiabortion forces by using a quarter of his vetoes on the abortion issue.

Two events in the 1990s galvanized Americans on the subject of abortion. One was the Casey decision, in which many people were awakened for the first time to the fact that the abortion right was seriously in jeopardy. The post-Casey polls revealed that while Americans did not object to some restrictions on the right, such as the parental-consent laws, the abortion right was as firmly entrenched in the American pantheon of civil rights as the right to free speech. The Supreme Court might no longer view abortion as a fundamental right, but most Americans did.

The other electrifying event of the 1990s was an escalation of abortion-related violence, which in addition to offending many in and of itself, also undermined the anti-choice movement’s long-standing claim to the moral high ground where abortion was concerned. Since 1977 there have been 7,700 incidents of abortion violence, virtually all of it generated by antiabortion activists. Women and health workers are routinely harassed as they walk into abortion clinics, and antiabortion reformers menace women and health workers inside clinics when they can (e.g., by leaving parts of a fetus in a children’s playroom in several instances, or by breaking into clinics and chaining themselves to heavy, unmovable objects).

The violence increased in the mid-1990s. Several abortion clinics were bombed, with a subsequent loss of life, and a doctor who performed abortions was shot while standing at his kitchen window. A few activists aggravated the situation by attempting to equate the loss of a doctor’s life with the loss of fetal life. Others responded by publishing a list of doctors who do abortions on the Internet, putting them at risk. Although many antiabortion activists sought to distance themselves from the new militancy, the damage had been done to their reputations.

The bombings and murders, coupled with the Casey decision, redirected public opinion yet again. Americans are once more demanding that the abortion right be protected. In the 2000 presidential election, abortion was a hot-button issue, but for the first time in thirty years, presidential candidates, or at least Democratic presidential candidates, vied with one another over who was more pro-choice. Polls showed that one-fourth of Americans felt so strongly about preserving the abortion right that they would switch parties to vote for pro-choice candidates.

In 2000, after more than a decade of delay due to abortion politics, the Food and Drug Administration finally approved the use of the drug mifepristone, also known as RU-486, for inducing abortion during the first seven weeks of pregnancy. The drug’s U.S. introduction was delayed for more than a decade when no American manufacturer for it could be found in the face of rising anti-abortion violence.

It is believed that RU-486 will bring a new degree of privacy to women who elect to use it, as the drug can be administered in a doctor’s office. Many women will no longer have to be subjected to anti-abortion harassment as they enter and exit abortion clinics. What is not known is how many women will choose to use the drug, and whether it will reduce the two thirds of all abortions that are now done after the seventh week.

Both pro- and anti-choice activists have predicted that RU-486 will change the terms of the debate, but this is unlikely as well. In fact, RU-486 will probably continue to function as it has for the past decade in the United States—as a highly inflammatory symbol employed by both sides, albeit for different purposes, in the long, never ending debate over the abortion right.

Far too much of the abortion debate has been oversimplified by a media that is not good at reporting complex issues and by zealots on both sides of the issue. Many people no longer recall, or never realized, that Roe v. Wade carved out a legal rather than a moral right. The process by which they did this is the subject of this book. Roe remains a controversial decision, a decision that is often criticized by friend and foe. Yet the great strength of the Roe v. Wade decision has been unchanging over three decades. The decision, the legal ruling, in fact leaves the abortion decision where it belongs—in the hearts and minds of individuals and their consciences.


Part I

THE ABORTION
CONTROVERSY


1

A Meeting

Linda Coffee and Norma McCorvey were the first to arrive at Colombo’s Pizza, an unpretentious family restaurant on Mockingbird Lane in Dallas, Texas. The restaurant was chosen for its central location and hearty, cheap food. None of the three women coming to this dinner meeting had much money.

Coffee, age twenty-six and a lawyer, was still dressed in the suit she had worn to work. The December chill that passed for winter in Dallas had settled over the city, but as usual it was not enough to make a winter coat a necessity. Medium height and small-boned, Coffee was one of those women with a solid torso and birdlike limbs.

Her name was aptly descriptive: Coffee’s skin was the color of richly creamed coffee, and she had dark brown eyes. She wore beiges and browns a lot, which intensified her coloring. In the late sixties, an era of heavy makeup and beehive hairdos, Coffee stood out because she wore no makeup and styled her hair simply, either down over her shoulders or in a plain twist. What people noticed first about her was her dark brown, curly, and very fine hair. Its most distinctive feature was that it looked tousled no matter how many times a day she combed it, which was not often in any event. Coffee was a woman with too many other things on her mind to be overly concerned with appearances. Despite her usually disheveled appearance, though, she managed to dress the role of the young corporate lawyer that she was.

Coffee’s demeanor could best be described as diffident. She tended to wait for others to take the lead—to introduce themselves and start a conversation. That trait was misleading in that it sometimes caused someone meeting her for the first time to think she was not especially smart, an appraisal that vanished as soon as she began to talk about the law or any other subject she knew well. Decidedly ill at ease in most social situations, even those involving her peers, Coffee blossomed when she discussed her work. She spoke with the authority of one who not only knew the rules but also thoroughly understood how to use them. Where a lesser lawyer might mull over what color suit to wear to impress a judge or jury, Coffee would confidently count on the logic of the law to influence. She was unimposing in her knowledge, though, and her conversations were blessedly free of legal jargon. Coffee never feigned what she did not know, and what she knew, she knew cold.

Across the table from her sat Norma McCorvey, a waif in appearance and manner. A short, wiry woman with dark brown hair and small features—a stingy mouth, pug nose, and deep-set, mischievous green eyes—she also had an impish air. Her friends called her Pixie, a name that both suited and pleased her. Dressed in blue jeans and a shirt, she looked working class, and she was. At twenty-one she had been married, divorced, and was the mother of a five-year-old daughter. Her hard life already showed in her face. For someone as street-worn as Norma obviously was, she had some unusual qualities. Vulnerability spilled out of her at times, and she had a naive enthusiasm that occasionally made her a too willing party for the wrong opportunity and sometimes, as would happen tonight, for the right one.

Coffee and McCorvey were struggling with a conversation while they awaited the arrival of the third woman who was going to join them. The silences between the polite chitchat grew longer. Linda never was any good at small talk, and Norma, having grown up in a family where simple survival was a skill, had never learned any social graces. They would not have helped much with the life she led, anyway.

Norma had met with Linda twice before, once in her lawyer’s office and once in Coffee’s office. At each of those meetings, at Linda’s urging, Norma talked more about herself—her background and her problem, which was hanging heavily over her right now. Norma had not minded telling her story to Coffee, even though Coffee was a stranger. These days Norma was talking to anyone who might be able to help her out of her predicament. At the moment, however, between these two taciturn women, there seemed to be little left to say. Coffee was biding her time, waiting for her colleague to arrive so that Norma could tell her story once again. Norma was curious, anxious, eager to hear what these women could do for her.

Sarah Weddington pulled her car into a parking spot. A tall, heavy-set woman, she moved with unusual grace. Her most striking feature was her strawberry-blond hair, something she was enormously proud of and often used as a point of reference in conversation. Long, wavy, and thick (truly the kind of hair that used to be described as a woman’s crowning glory), Sarah’s hair framed a diamond-shaped face that was further enhanced by a flawless, pink-toned complexion, a prim mouth, and clear, blue eyes. Unlike Coffee, she wore makeup, just the right touch of it. She also wore ruffled, pastel clothes, the kind of ultrafeminine dress that many big women shy away from but which looked right on her. Her choice of clothing was neither an affectation nor wishful thinking on her part but came from a strong sense of what worked for her. She liked to project an image that was both womanly and businesslike.

Tonight, dressed in casual pants and a blouse that she had changed into after work, she looked like a teenager, much younger than her twenty-three years. Sarah lived forty miles away in Ft. Worth. She had recently taken a job as an assistant city attorney and was the first woman hired for that position, a fact of which she was inordinately proud.

She walked into the restaurant, scanned the room until she spotted Coffee, and headed toward the table where the two women sat. She had a real take-charge manner that others either appreciated or resented, depending upon what they wanted from her. On this occasion Linda felt only relief that Sarah had arrived, welcoming her presence on this night when the two of them must make an important decision.

In contrast with Coffee, Sarah Weddington emanated poise. She had the kind of social polish and softspoken, if somewhat programmed, manner of talking that one associated with beauty contestants. An intent listener, Sarah was at ease with all kinds of people, an ability she attributed to having been reared a minister’s daughter.

Coffee introduced Sarah Weddington and Norma McCorvey to one another. For a few minutes the three women busied themselves discussing what kind of pizza to order. They ordered beer to drink.

Even before the pizza arrived, Weddington began talking to Norma, deftly moving from small talk about the weather, which was uneventful, and the restaurant, which was undistinguished, to the reason they were there. She questioned Norma gently and politely, as was her style, and Norma began to tell her story one more time.

Norma said she had been living with a woman friend and working as a waitress in Dallas when she first suspected that she might be pregnant. One clue was an attack of nausea, even though, as she later recalled, no one was frying eggs. The nausea persisted, and then, a few days later, the friend with whom she was staying commented that she somehow looked different. “Swollen” was the word her friend had used. Norma attributed this to having downed a couple of beers the previous night. She had eyelids that got puffy over any little change in her system. The nausea still bothered her, and she imagined it had gotten even worse.

Norma was worried that her period was late, but she could still rationalize away her symptoms. In her family such delays were attributed to “nerves,” and she thought this was merely one more sign of her inability to cope with her topsy-turvy life.

She had been knocking around from place to place since returning to Dallas a few weeks earlier. First she had lived for a week or two with one woman friend, but by mutual agreement that was only a temporary agreement. Since then she had crashed wherever a friend had a spare bed or corner for the night or, if she got lucky, for a few nights. She had tried living with her father, but that had not worked out. He was mean to her when he got drunk, which was fairly often. Besides, he had just gotten his second divorce and was in no mood to have his unmarried, adult daughter living with him. Even though Norma did the housework and tried to make the arrangement work, she found the situation intolerable and soon left to live with another friend.

Her nausea worsened, so much so that she was unable to work. Gradually, over several weeks, Norma had to acknowledge what she had been denying. She felt pregnant. She was beginning to look pregnant. She felt the way she had felt when she was pregnant with her daughter. She finally went to a physician, who tested her and reported back a couple of days later that she was indeed pregnant.

Involved as she was in her own story, Norma had not failed to notice the effect her story was having on her audience. She had told the story several times over the past two weeks, each time adding certain flourishes and embellishing the drama she felt it to be. Nor was she too involved to be quietly forming impressions of the two other women. In previous meetings, Norma had found Linda Coffee to be “nice” and “quiet,” a voice of calm in her otherwise tumultuous life. Norma decided she liked Linda even though she sometimes found her slightly distant.

She was discovering that she liked Sarah even more, however. From the first moment she met her, Norma sensed that Sarah had something she badly needed in her life—an ability to nurture and comfort, to offer a kind of reassurance that there might be solutions to even the most pressing of problems. Norma decided right then and there—and forever—that she liked and trusted Sarah Weddington.

Even when she was down, Norma had a natural vivaciousness that was not unlike Sarah’s. As Norma told her story, she began to relish being the center of attention. Never had she had so sympathetic an audience. It encouraged her to talk even more about what had happened to her.

A few months earlier, during August 1969, Norma had been traveling throughout the South with a carnival. Her job selling tickets to an animal sideshow was not exciting, but she loved the life. It was the people who attracted her to the carnival. These people were theater. They were even better than theater, these exotic vagabonds who got paid for roaming the country and performing their various acts and tricks for delighted audiences. Norma liked this life more than anything she had ever done. For once she did not feel like an outsider, as she so often had with her family. The carnival felt like the home she had been searching for and had never found. Unlike her parents, her co-workers simply accepted her for what she was and asked few questions. She had even made a couple of special friends, two women with whom she shared a motel room.

Norma told Linda and Sarah how she was selling tickets one sultry summer night, the last night of the carnival’s gig in a small town outside Augusta, Georgia, when some minor trouble broke out. She and several of her co-workers were harassed by a group of rough-looking, tough-talking young men. Since it was the kind of disruption that often rippled through a traveling show, it was no cause for alarm. Because this was the carnival’s last night in town, the atmosphere was more festive than usual, and the women treated the men with good humor, even bantering with them a little bit.

After the show closed that night, several hours’ work remained to be done, taking down the big tents and packing them away so the show could leave the next morning. As a result, Norma and her roommates decided to walk back to their motel rather than wait for their usual ride. It was during the walk back to the hotel with her friends, Norma recalled, that real trouble broke out. On the way back to her room, she told Weddington and Coffee, she was raped.

Norma could remember few details of what had happened to her. She thought she had lain by the side of the road for several hours. The rest of the evening passed in a haze. When Weddington gently probed for more, Norma’s story became confused and vague. She thought the rapist might have been one of the men who had disrupted the circus earlier in the evening.

What had happened to the women who were with her? Sarah asked. Norma said she did not know, she only knew that when she managed to rouse herself, she was alone. She stumbled back to her motel room, only to find it empty. Her roommates had vanished, taking her belongings with them. She did not report her rape to anyone, nor did she talk to or even see anyone in the hours immediately following the rape. She crawled into bed.

When she awakened in the motel room the next day, Norma was still alone. The circus had left town without her and, in the course of doing so, had left her with no money, no way even to pay for the motel for another night. A defeated Norma decided she would return to Dallas, where her family and friends lived. She knew no one in Augusta, Georgia, whom she could ask for help. Norma telephoned an old friend in Dallas to ask her to send enough money for the bus trip home. To her chagrin, the friend wired only the exact amount of the bus fare. Norma sold the taxi driver the radio from her motel room to pay for her fare to the bus station. The trip back seemed endless, Norma said, particularly since she had no money to buy food and thought she had changed buses several times.

Upon her return to Dallas, Norma found her way to her friend’s mobile home, crawled into bed again, and slept for two days. When she awoke, feeling only slightly better, her friend helped her get a job as a waitress in a bar. That was what she was doing when she began to realize she was pregnant.

Norma told the two women about her search for an abortionist. She knew that she did not want to have this child. She did not know the father. She had no way to support a child—no home and little income. She was not even managing to rear her daughter, who was living with her mother and stepfather in Arkansas. Her life was a mess, and she had no idea when or how she would pull it together.

She asked the physician who had told her she was pregnant about an abortion. In 1969 abortion was illegal in Texas. Asking a licensed physician for help in getting one generated any number of responses. A few recoiled in horror at any patient who even suggested they perform an illegal surgery. Some lectured their patients about their lack of maternal feeling and their selfishness for not wanting a child, any child, regardless of the circumstances under which it was conceived. Most reassured their patients that once the baby was born all doubts would vanish, and the maternal instinct would take over, a line of reasoning they borrowed from the leading obstetrical texts of the day.

A few brave physicians tried to help their patients, often endangering their careers to do so. One Texas woman recalled the type of cautious help she received when she asked her family doctor about an abortion. He opened the phone book and had her run her finger down several columns of physicians’ names, telling her that she was hot, then cold, then hot again, there, no, not there, but there, until finally her finger rested on the precious number of someone who would perform an illegal abortion on her.

If a woman were really lucky, her doctor wrote out a name on a piece of paper and handed it to her. A name that came through a doctor was considered especially valuable because the assumption could be made that the abortionist, if not a licensed physician, would at least be competent, or a physician would not be recommending him. If a woman were unlucky, her physician declined to help in any way, and she had to embark on her own search for an illegal abortionist.

Norma was not one of the lucky ones. Her physician curtly informed her that abortion was illegal in Texas and suggested that she travel to where the laws were more liberal. In 1967 abortion was legal in Colorado and California, two nearby states, as well as in Georgia, but even the new, so-called liberal laws had restrictions, such as residency and time requirements, that would have made obtaining a legal abortion difficult for Norma. Texas women frequently went to Mexico to obtain illegal abortions in the numerous clinics operated for that purpose, but Norma had heard about those—especially the cheap ones—and did not want any part of them. Besides, she barely had carfare home from the doctor’s office, let alone the money to travel anywhere to get an abortion. It seemed her only alternative was an illegal abortion in Texas. She hoped she could find someone skilled to do the surgery.

Norma spent the next few weeks in a futile search for an abortionist. She talked to a few women she knew, hoping one of them would give her the name of someone who could help. She learned that a competent abortion, even an illegal one, cost a lot of money. The kind that could be bought for $50 or $100 was not, in Norma’s opinion, worth risking.

Gradually, over several weeks, she began to consider the only other option she could think of, which was adoption. She returned to her physician for help. He gave her the name of a young lawyer, Henry McCloskey, who sometimes arranged private adoptions. Norma called McCloskey, and he agreed to meet with her.

McCloskey turned out to be a kind man who took time to listen to Norma and get to know her. She told him that she really wanted an abortion, but since she could not afford one she had no choice but to have her child and put it up for adoption.

Without telling her why, McCloskey asked Norma to meet another lawyer. He promised Norma she could return to him if the other lawyer was not helpful. That was how Norma met Linda Coffee and why she was sitting in a restaurant recounting her story for Coffee and Weddington.

Now it was time for Coffee and Weddington to tell McCorvey what she could do for them. They told her they were looking for a woman to be a plaintiff in an abortion suit. They asked Norma if she were aware that many people wanted to change the abortion laws. Norma was not alone in her attempts to obtain a legal abortion, nor was she alone in her failure to get one. Many women who needed abortions found themselves unable to obtain one and were forced into illegal ones. Because abortion was illegal, no one knew for sure how many women terminated their pregnancies, but one study found that the women surveyed ended between one-fifth and one-fourth of all their pregnancies.

Only eight to ten thousand legal abortions were done each year in the United States, while experts guessed that between a million and a million and a half abortions were done annually. Women who got illegal abortions took a much greater risk than those who were able to obtain legal ones. Some women got to competent illegal abortionists, Weddington said, but many more suffered at the hands of uncaring, unscrupulous, illegal practitioners.

While she was looking for someone to perform an abortion, McCorvey told the two women, she had heard many horror stories about what happened if a woman went to the wrong kind of abortionist. That was why she had not been able to go through with the surgery. No licensed doctor would agree to perform the operation, and although one abortionist had offered to do it for $500, he did not have a medical license, and she was afraid to let him touch her.

Weddington asked Norma how she had felt when she could not get an abortion. Norma replied that she was angry at being forced to have a child whom she did not want and could not care for. Sarah said that she and Coffee were angry, too, and that they wanted to help women in her plight. That was why they needed her help.

Weddington and Coffee’s motivation in taking on the Texas abortion laws was, I discovered somewhat to my surprise, primarily ideological. On one of my visits to Texas, I asked the two women why they had decided to work on abortion reform, as opposed to any number of other women’s issues. Neither woman had undergone an abortion nor had any firsthand experience with one. Like so many other women their age, they had known or heard of women who had undergone illegal abortions, but abortion had not touched either woman in a close, personal way. But like many women, although their interest was impersonal and somewhat abstract, they were angry. As they told Norma, they wanted to help women, and since they had legal skills—something few women could claim at that time—they thought they could use them to do something about the present restrictive laws. Each woman told me separately, in remarkably similar words, how attuned she was to the rapid changes occurring in women’s lives. The idea of abortion liberalization was in the air from the mid-1960s on, and the two women thought they could do something, at least about the Texas law.

Norma knew nothing about the legal system. She had no idea what a plaintiff was and consequently was not sure what she was being asked to do. Coffee and Weddington told her they were planning to challenge the abortion law of the state of Texas. They could not do this, they explained, simply by going into court and asking a judge to overturn the law. Instead, they had to bring a suit—in this instance, obviously, a suit involving a pregnant woman—into court. The pregnant woman, not Coffee or Weddington, would actually sue the state of Texas. Because she was the person filing the formal complaint, she was considered the plaintiff. After the suit was filed, there would be a trial or a hearing, perhaps several hearings. Norma might have to be present; she might even have to testify. Sarah and Linda assured her, however, that they would do most of the talking in the courtroom.

A judge would then weigh the facts of the suit and use them to decide whether or not to permit the plaintiff to have an abortion. If a Texas judge ruled that one woman could undergo an abortion, then all the women in Texas in similar circumstances would be entitled to one. Coffee and Weddington wanted to build a broad-enough case so that any Texas women who wanted an abortion would be able to get one as a result of the ruling they hoped to obtain. They hoped their case would result in a clear-cut rejection of the Texas abortion law.

It would not be easy to build such a case, and the risks were high, they knew. Once they went into court, a judge could decide in their favor, ruling that the Texas abortion law was illegal. He could decide to strike only certain parts but not all of the law, or, worst of all from their point of view, a judge could decide that no part of the law was illegal and in effect let the law stand as it was. In that event women would not be allowed to have abortions, and it would be difficult for anyone else to challenge the Texas abortion law after a recent ruling supporting its legality.

It was this last instance—a decision that the law was acceptable as it was written—that Coffee and Weddington wanted to avoid at all costs; that would be a serious setback for the abortion-reform movement beginning to take shape all over the country. Many people favored liberalizing the strict abortion laws, but a number of institutions and persons had no intention of letting that happen. If Coffee and Weddington did not prepare their case well, and if as a result a judge ruled that the Texas abortion law was legal, it would be a victory for the antiabortion forces.

Sarah told Norma she thought this would be a very important case, not only for Texas women, but for women everywhere. It might even go to the Supreme Court. Even though Norma was still unsure what Sarah was talking about or what court she had in mind, she was impressed.

The two lawyers told Norma they thought she might make a good plaintiff for their suit. Although they would not make a decision right away, and suggested she take some time to think over what they would need her to do, they wanted to know whether she was interested. Norma was immediately enthusiastic. The two women had affected her, not least because of the way they treated her, as if she were an important person to them. Norma wanted to help Coffee and Weddington if she could, to be part of this case they were talking about. She agreed on the spot to be their plaintiff.

Pleased as they were with her offer, Coffee and Weddington felt they could not in good conscience let Norma become their plaintiff until she had been given a chance to think things over. They also wanted to talk to her some more, to make sure she knew exactly what she was getting into. As women who felt deeply for Norma’s plight, Weddington and Coffee wanted nothing less than a fully informed client.

Coffee and Weddington also had to be sure that Norma was the right plaintiff for their job, and that would take some thinking and discussion on their part.

The evening ended with the women agreeing that they would each go home and think about what had been discussed. Coffee and Weddington said they would need to meet a few more times with Norma before any final decision could be reached. They promised they would be in touch with her.
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Finding
Jane Roe

Coffee and Weddington were excited—more so than they had let on in McCorvey’s presence—about her potential as a plaintiff. Still, they could not afford to let their desire to get an abortion case under way interfere with their choice of a plaintiff, especially since both women knew that this would be no run-of-the-mill lawsuit. More than anything else, this perception would guide them in their selection of a plaintiff and would ultimately lead them to the realization that their personal desire to be the lawyers who successfully challenged the Texas abortion law or their fire to find a plaintiff and get a case—any case—under way was less important than the overall goal of overturning the Texas abortion law. A case like this was not intended to benefit one person, but the hundreds of thousands and even millions of Americans whose lives would be affected by a change in the abortion laws. To the extent that it was possible to do so, they wanted to choose a plaintiff who would be helpful to them in achieving the larger goal. It was not necessarily an easy task.

For one thing, they would need to exercise more control over the plaintiff than they would in another kind of suit. They would use her, if necessary, in and out of the courtroom to build their case. If they wanted to build public sympathy for the case, for example, they might leak all or part of her story to the press. Conversely, they might want to avoid publicity. Some judges forbade participants in a lawsuit to talk to the press, and in a situation like this, when a gag order was imposed, they would have to be able to prevent their client from talking.

For another thing, if it would help, they would want their plaintiff present in the courtroom during the proceedings, an event that would almost certainly destroy any anonymity she had. Her presence might even be required by the court. Alternately, they might try to play down her role, in hopes that she would be seen as a sort of Everywoman, a symbol of the need to reform the abortion laws. Either way, their plaintiff would have to be under their control. Would McCorvey, they asked themselves, submit to their guidance in matters like these?

Yet such considerations were just theoretical possibilities that might or might not occur in the course of the lawsuit. The most pressing practical issue, Coffee would recall in our conversations, was whether they could actually help Norma get the abortion she wanted. Just possibly they could arrange for her to obtain a court-sanctioned one, but chances were far greater that they would not be able to do so. The wheels of justice did not turn rapidly. By the time the legal system was through chewing on the wisdom of whether to allow her to have an abortion, Norma would most likely have had her baby.

Norma had looked pregnant to Linda Coffee since their first meeting. It seemed to Coffee that she was pushing, if not into, her second trimester. This meant that if Norma were to undergo an abortion, she should do so right away—probably within the next two or three weeks. The only way the two lawyers could see to act quickly enough was to file a request for a restraining order.

A restraining order, always temporary in nature (and thus often referred to as a temporary restraining order or TRO), could be granted without a hearing, although one would be held later to determine what relief was appropriate. Such an order would prevent officials from enforcing the abortion law and—in theory, at least—would then leave the physicians of Texas free to perform abortions. TROs, however, were basically designed to protect the status quo, and in this case the status quo dictated that abortion was illegal. It was unlikely that any judge would order an abortion to be performed without first examining the constitutionality of the Texas abortion law.

Furthermore, although this was something they had yet to research, Weddington and Coffee thought they could take their case into a federal court, that this was the proper forum for challenging a state law. It offered the possibility of a more encompassing decision, one that could set a precedent for decisions outside Texas. But it also made their case more difficult. The federal courts, ever wary of states’ rights issues, were being ultracautious, largely because of some recent
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