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The Human Rights Story


‘Establish the Rights of Man; enthrone equality … let there be no privileges, no distinctions of birth, no monopolies; make safe the liberty of industry and trade, the equal distribution of family inheritances.’

Thomas Paine Dissertation on the First Principles of Government (1795)



IN THE BEGINNING: NATURAL RIGHTS

Any system of law – including the first written Hammurabi code, several thousand years before Christ – inferentially confers ‘rights’ on the citizens to whom it applies, at least in the negative and residual sense of entitling them to behave in any manner which it does not specifically prohibit. The ancient codes of the Greek city states and of imperial Rome conferred such ‘rights’, but went on to bestow positive powers on certain classes of citizens, over and distinct from other classes. Religions, similarly, enforced within theocratic communities rules and taboos from which positive entitlements might be deduced. Christianity goes further and applies its rules to all living persons, irrespective of status or nationality: from the commandment ‘Thou shalt not steal’, for example, one might infer a moral right for everybody to enjoy private property. But the closest the lawyers of the ancient world came to the idea that some special rights were universal was in the Roman concept of jus gentium, those rules which they discovered to be common to all civilized societies and which might therefore be catalogued specially as a kind of international law. Laws were thus categorized, not because of their intrinsic or self-evident merit or validity, but simply because they were in service in every settled society.

This ‘lowest common denominator’ approach of jus gentium – these laws have a special quality because they are approved by rational men and regarded as binding by all ordered societies – was picked up two thousand years later to justify the assertion of jurisdiction over crimes against humanity, wherever and by whomsoever committed. But in ancient times, when rules of battle were rudimentary, when the greatest of crimes were punished by the gods and extradition was unknown, the notion that jus gentium might reflect and even protect inalienable human rights was never coherently propounded. What did emerge, however, through the Church-dominated Middle Ages, was the quasi-theological notion that there were ‘laws of nature’: rules ordained by God, to be observed by all His human creations on peril of divine punishment. This theory was highly attractive to the crowned heads of Europe – to princes and to popes with princely ambitions – for the first law of nature invariably imposed unquestioning obedience to the prince, as God’s regent on his own little patch of the earth. The ‘Divine Right of Kings’ was part of the natural order of things, and from it flowed a number of legal consequences (such as the immunity from prosecution of heads of state) which international human rights law is still in the process of extirpating.

Essential to this feudal conception was sovereignty (the power of the divinely approved ruler, i.e. the sovereign, over all his or her subjects), the exercise of which – however barbaric – could not be questioned either by those subjects or by other sovereigns. There could, of course, be treaties between two or more states, giving rise to international law, but they could only be invoked by the sovereigns who had signed them (or their heirs and successors). The only ‘rights’ an individual could possess in such a world was if he or she happened to be visiting a foreign country. Then, as a temporary ‘alien’, they were entitled to call on the protection of their own sovereign against infringements on their liberty threatened by the state in which they were sojourning. This had the consequence of giving aliens abroad more ‘rights’ than the citizens of their host country.

The appearance of ‘rights’ as a set of popular propositions limiting the sovereign is usually traced to Magna Carta in 1215, although that document had nothing to do with the liberty of individual citizens: it was signed by a feudal king who was feuding with thuggish barons, and who was forced to accede to their demands. It had two symbols of a constitutional settlement, however: firstly, it limited the power of the state (in a very elementary way, since the King was the state), and secondly it contained some felicitous phrases which gradually entered the common law and have worked their rhetorical magic down the centuries. For example, in Clause 40 of Magna Carta, the King promised, ‘To no man will we sell, to no man will we deny or delay justice or right.’ This was the forerunner – what might be called the King John version – of Article 6(1) of the European Convention on Human Rights, ‘Everyone is entitled to a fair and public hearing within a reasonable time.’

There was also the great promise of habeas corpus in Clause 39:

No freeman shall be seized or imprisoned or stripped of his rights and possessions, or outlawed or exiled … except by the lawful judgement of his equals or by the law of the land …

Magna Carta, therefore, became a weapon for opposition to absolute rule: as Tom Bingham has put it, ‘King John entered the meadow [of Runnymede] as a ruler acknowledging no secular superior, whose word was law. He left the meadow as a ruler who had acknowledged, in the most solemn manner imaginable, that there were some things even he could not do …’1 Judges in subsequent centuries relied on Clause 39 of Magna Carta to develop habeas corpus: it was the one iconic precedent that even kings could not challenge.

Magna Carta was reinvented as guarantor of these basic rights by English parliamentarians as they struggled to share power with a king who insisted on absolute rule. Their Petition of Right, in 1628, was the first legislative attempt to entrench the liberty of the subject. Charles I ignored it and suspended Parliament for eleven years, using his Star Chamber – an executive ‘court’ of ministers and lackey judges – to torture and imprison Puritan preachers. Some 30,000 refugees from his religious persecution settled in Massachusetts, many (including the first graduates from Harvard) returning to fight for Parliament in the English Civil Wars, begun by the King in 1642. This was a crucible period in history in which the key values of Western democracy – the sovereignty of Parliament, the independence of the judiciary and the separation of Church and State – were thought out and fought for, at the cost of one in ten British lives (comparatively, a higher death toll than that suffered by Britain in the First World War). Although he was the enemy commander, defeated time and again, Charles remained the country’s king, always plotting from his place of ‘castle arrest’ more war to restore himself to absolute power. As head of state, he enjoyed absolute immunity – a doctrine confirmed by the Treaty of Westphalia in 1648, which many regard as the foundation of modern international law.

Westphalia was a peace treaty that brought the Thirty Years War on the Continent to an end, through recognition of the sovereignty of the nation state and the immunity of its ruler. In Philip Bobbitt’s words, ‘Westphalia was to the state of Europe in 1648 what Philadelphia became for the states of the American colonies in 1789: the birthplace of a new constitution for a small society of states.’2 Its signing by or on behalf of Machiavelli’s princes of Europe was truly a ‘Grotian moment’ that produced a new world order – in fact, a first world order, in which nations differing in religion and politics recognized that together they had power to make rules that would bind them all. It drew immediate condemnation from the Pope, appalled at the prospect that an international juridical order might threaten his pretensions to universal spiritual hegemony. Westphalia therefore spelled progress, but in structure rather than substance: as a peace treaty it legitimized war as a means of dispute settlement, and as an agreement simply of kings it embodied the philosophy of Jean Bodin, that apostle of absolutism who argued that tyranny was more congenial than rebellion and that the greatest danger to a nation came from tolerating talk of ‘the people’s liberty’. So the best thing about the Treaty of Westphalia, in retrospect, was that England was not part of it.

THE TRIAL OF CHARLES 1

The trial of Charles I in January 1649 was the first war crimes trial of a head of state – just three months after the Treaty of Westphalia had endorsed their immunity from prosecution. Charles had the purest form of sovereign immunity: he was sovereign, both by hereditary and (as most believed) by Divine Right. English judges, too, had always said that the King, as the source of the law, could do no wrong: ‘Rex is Lex’ is how they had put it in the ship-money case.3 Besides, Magna Carta promised trial by one’s peers and the King’s lawyers argued that since the King had no peers, he could not be put on trial at all. Undaunted, the House of Commons passed a law which established the High Court of Justice ‘to the end that no chief officer or magistrate may hereafter presume traitorously or maliciously to imagine or continue the enslaving or destroying of the English nation, and expect impunity for so doing’. This was the origin of ‘impunity’ in the sense that Kofi Annan and Amnesty International came to use the word, to refer to the freedom which tyrants should never have, to live happily ever after their tyranny.

What was truly astonishing about the trial of Charles I was that it took place at all. Under the laws of war as understood at the time, kings had no immunity during hostilities: ‘in war the rules of honour applied universally, binding princes and men at arms equally’. The decision to put the King not before a firing squad but before a tribunal tasked to apply the common law, permitting him to justify his cause in public and requiring the prosecution to prove his guilt, was an unprecedented step. It was a daring decision, far in advance of the law as it then stood in England or, following the Treaty of Westphalia, in the known world. There was no example to suggest that the trial of a head of state was feasible: it would be necessary to find lawyers who could make it work. Parliament’s brief to end impunity was sent to a barrister at Gray’s Inn, one John Cooke, who prosecuted Charles Stuart as ‘the occasioner, author and continuer’ of the civil wars, ‘a tyrant, traitor, murderer and a public and implacable enemy to the Commonwealth of England’.4 ‘Tyranny’ was an apt description of what today would be called crimes against humanity and war crimes: Cooke used it to describe the conduct of leaders who destroy law and liberty or who bear ‘command responsibility’ for the starting of wars or the plunder of homes of innocent civilians or the torture of prisoners-of-war. Cooke drew upon Magna Carta, the law of nations and the Bible to charge Charles I with a crime which only kings or other heads of state could commit by mass murdering their own people and denying them civil and religious liberties. Cooke had plenty of compelling evidence: intercepted correspondence evidencing allegiance with enemies, witnesses who had seen the King directing torture of prisoners, and so on. The King had access to the best lawyers in the land but he refused to plead, and instead attacked the lawfulness of the court and all its proceedings. He showed contempt for the judges, abused them and eloquently refused to recognize their jurisdiction over him. In the end, the court had to apply the contemporary rule that a refusal to plead was in law a confession of guilt: they had no alternative but to convict him and sentence him to death.

The difficulties of putting a head of state on trial had become apparent. Most judges and barristers fled town, in fear of retribution at the hands of God or of royalists if their enemies returned to power. Eventually one judge was prevailed upon to preside (not in a wig but in a hat lined with lead) and some seventy ‘judge jurors’ – namely MPs, army officers and influential business and civic figures were empanelled, the closest ‘peers’ of the King that could be found. Westminster Hall, the largest public space in the kingdom, was chosen so that as many subjects as possible could watch – a commitment to open justice continued today in television coverage of war crimes trials. It would allow the world to witness the righteousness of their cause and ‘teach all kings to know that they were accountable and punishable for the wickedness of their lives’. When Charles made his entrance on the first day, he was very much a king in command, taking his plush velvet seat beside the prosecutor. As John Cooke stood to present the charge, the King tapped the low-bred lawyer with his silver-tipped cane and commanded, ‘Hold.’ Had Cooke done so, the whole proceedings would have faltered, but he continued notwithstanding another royal poke. He was hit a third time, with such force that the silver tip fell off and clattered to the floor between the two men. The King motioned for Cooke to pick it up, but the prosecutor ignored his command and went on with his opening. As thousands of his subjects watched, the King stooped low to retrieve it – a portentous historical moment when Divine Majesty bowed, powerless before the majesty of the law.

The defendant quickly recovered from this symbolic set-back and his arguments in Westminster Hall are repeated (with diminishing force) today in the courtrooms of The Hague and were even heard in the Iraqi Special Tribunal – Saddam Hussein’s opening words to his judges were, in translation, a paraphrase of those of Charles: ‘I would know by what power am I called hither … by what authority, lawful I mean …’ (see p. 737). Three centuries before the rulings against Pinochet and Milošević, this was a good question, and Charles was allowed to repeat it without entering a plea. He had refused the offer to have Matthew Hale, London’s top barrister, take points of law on his behalf, since that would imply a recognition of the court and would detract from the martyr’s image he wished to cultivate. After suffering him to abuse the court over four sessions, the rule that a refusal to plead had to be treated as a confession of guilt was reluctantly applied. To satisfy itself of his actual guilt, the court held a special hearing to receive the evidence of thirty-five prosecution witnesses, some eyewitnesses to his ordering the torture of prisoners-of-war and plundering and pillaging civilian homes. The King’s lack of remorse – he laughed loudly in court whenever casualties were mentioned and told his guards he had not cared about what had befallen his soldiers – sealed his fate: Cromwell and the other judges believed he would remain a danger if deposed or sentenced to exile and that they had no alternative but to sentence him to execution. This was a fatal mistake – the King played the martyr’s part to perfection in milking the macabre proceedings for every ounce of sympathy, and made an eloquent scaffold speech, as the poet Andrew Marvell describes:


He nothing common did or mean

Upon that memorable scene.5



Come the restoration of the monarchy in 1660, the King’s judges and prosecutors were condemned for treason and disembowelled (‘hung, drawn and quartered’) at Charing Cross in the presence of his son, now Charles II. Their courage on the scaffold won sympathy from the crowd and the government dared not bring more of these republicans to trial. Instead, they were imprisoned on offshore islands like Jersey to which the writ of habeas corpus would not run. This early precedent for Guantanamo Bay was regarded as devious even then: in 1679 Parliament passed the Habeas Corpus Act to give the great writ extraterritorial effect. (In 2004 the US Supreme Court would draw on this seventeenth-century precedent to permit Camp Delta inmates to challenge their offshore detention at Guantanamo Bay.)

The trial of Charles I was compulsory reading for the French revolutionaries when they put Louis XVI on trial in 1792. Louis had good lawyers who also studied accounts of the proceedings and advised him to adopt the same tactic of denying jurisdiction, since the French constitution guaranteed his inviolability, but the King doggedly insisted upon trying to establish his innocence.6 That was a mistake. Louis was unanimously convicted by Parliament, the National Assembly that had already declared him guilty. The vote to have him executed, however, was close. Tom Paine was an honorary delegate (a tribute to his role in inciting the American Revolution) and urged that the King should instead be exiled to Massachusetts, where he might be reformed and become a democrat. Marat jumped up to accuse Paine of being a Quaker opposed to the death penalty on principle, whilst Robespierre shouted that humanity could not pardon mass-murdering despots and Saint-Just adopted John Cooke’s argument that all kings were tyrants and the King must die so that monarchy would die with him. Jacobin censorship ensured that Louis did not become a martyr like Charles: they even directed army drummers to drown out his speech from the guillotine. When the British defeated Napoleon, they knew better than to put him on trial. He was exiled to St Helena, a small island in the South Atlantic.

REVOLUTIONARY RIGHTS

It took the trial and execution of Charles I to confirm the political rights won by Parliament in the civil wars, and the Restoration of the monarchy could not reinstate the worst features of Stuart absolutism, such as the Star Chamber. In 1688–9 constitutional monarchy was brought about by a bill of rights which followed from the so-called ‘Glorious Revolution’. ‘Glorious’ it certainly was not at the time, for it was popularly fuelled by anti-Catholicism and resulted in the infliction of many other disabilities upon followers of that religion. It did, however, mark in England the end of the King’s claims to absolute rule by Divine Right and imposed upon him a measure of accountability to Parliament. The ‘rights’ which it declared were for the most part those of parliamentarians, to veto royal decisions to raise new taxes and to enjoy freedom of debate without prosecution before the King’s judges. But by declaring themselves ‘a full and free representative of this nation’ assembled ‘for the vindicating and asserting of their ancient rights and liberties’, the Lords and Commons purported to state rights which had been acquired by prescription – i.e. by custom and tradition – and which were capable of being upheld by the courts. Chief of these were: the right of subjects to live under the law as approved by Parliament without arbitrary royal interference; the right to due process in the selection of jurors; the right not to lose liberty through excessively high fixing of bail; and the right not to be inflicted with ‘cruel or unusual punishment’. The common-law remedy of habeas corpus still provided the most valuable and enduring right of all: to have the lawfulness of detention tested promptly by the courts, and released if the government could not pass the test.

These ‘rights’ continue to have resonance today, although they are understood in ways which would have bewildered seventeenth-century parliamentarians. For example, the prohibition on ‘cruel or unusual punishment’ was inserted because of public outrage at the treatment of Titus Oates, the popular clergyman and perjuryman whose lies sent dozens of Catholics to the scaffold. Oates was sentenced to be defrocked, whipped and set in the pillory – indignities thought cruel and unusual for a Church of England minister by his fanatical fellow Protestants. The idea that the death penalty per se, or the genital mutilation, bowel-burning and drawing and quartering which often attended it, might be ‘cruel’ never entered seventeenth-century heads. Hence the first rule of interpreting a bill of rights: the concepts have evolved to a meaning which reflects modern humanitarian usage rather than contemporary understanding when they were first formulated. This rule is accepted in most courts of the Commonwealth but not in the doctrine of ‘originalism’ which finds favour among a number of US Supreme Court judges.

The English Bill of Rights had its philosophical foundation in the work of Thomas Hobbes and its subsequent explication by John Locke. Hobbes, whose major work Leviathan, published in 1651, is often quoted in support of state tyranny, in fact broke the nexus between God and the state, because he identified the true source of political power in the consent of the people. He rolled back civil society to its most primitive and brutal and warlike manifestation, and deduced that its terrified denizens would authorize a ruler to lay down laws for their own protection, against the environment and each other. For Hobbes, an implacable opponent of individual freedom, this was a once-and-for-all surrender of individual power. For John Locke, however, the people’s consent to government was continuous and capable of being withdrawn if that government broke the purpose of the compact, which was to further their majority interests. Writing in 1690, two years after the ‘Glorious Revolution’ and with the object of celebrating and justifying it, Locke developed the principle that government was by popular consent, and was contingent upon a commitment to protect liberty.

The compact, by which men gave up certain freedoms to join a body politic, meant that they were left with those freedoms which the state did not need to take away in order to maintain and protect the public good. Since the whole object and purpose of the compact was the public good, the state ‘can never have a right to destroy, enslave or designedly to impoverish the subjects’. It followed that there could be circumstances when subjects were entitled to revolt, breaking the compact and renegotiating it:

The end of government is the good of mankind. And which is best for mankind: that the people should be always exposed to the boundless will of tyranny, or that the rulers should be sometimes liable to be opposed when they grow exorbitant in the use of their power and employ it for the destruction and not the preservation of the properties of their people?7

In the eighteenth century, Locke’s argument became a threat to other absolute monarchs, like Louis (‘L’État, c’est moi’) XIV. They might be deposed, if their governance was so arbitrary and tyrannical that it cut down rather than protected the residual rights of their people. Locke’s philosophy was embraced and developed by leading European intellectuals, who found in England a constitution which seemed to guarantee political liberty through the supremacy (although it was far from that) of Parliament. By the middle of the century they had begun to identify ‘universal’ rights: to person and property, and hence not to be held in slavery (Rousseau: ‘Man is born free; and everywhere he is in chains’); the liberty of the press (Voltaire: ‘I know many books that fatigue, but none which have done real evil’); and the right not to be subjected to torture (as Cesare Beccaria argued, the liberty which men had been forced by necessity to yield to the state was the very minimum required for the state to defend what remained: ‘Punishments that exceed what is necessary for the protection of the deposit of public security are by their very nature unjust’). It was Beccaria, in his Of Crimes and Punishments of 1764, who first enunciated the credo of the modern human rights lawyer:

… if, by defending the rights of man and of unconquerable truth, I should help to save from the spasm and agonies of death some wretched victim of tyranny or of no less fatal ignorance, the thanks and tears of one innocent mortal in his transports of joy would console me for the contempt of all mankind.8

This was heady stuff to find in philosophy, but it required politicians and propagandists and indeed revolutionaries to give it any legal force. Man was born free, but at the time of Rousseau’s observation was everywhere in chains. The first to break them were the American Founding Fathers in 1776, making in the potent prose of Thomas Jefferson their claim to reacquire their inalienable human rights from the government of George III:

We hold these truths to be self-evident, that all men are created equal; that they are endowed by their Creator with certain inalienable rights; that amongst these are life, liberty, and the pursuit of happiness. That, to secure these rights, governments are instituted among men, deriving their just powers from the consent of the governed; that, whenever any form of Government becomes destructive of these ends, it is the right of the people to alter or abolish it, and to institute a new government, laying its foundations on such principles, and organizing its powers in such form, as to them shall seem most likely to effect their safety and happiness.

This was, of course, an act of defiance and not an act of law: it was the preamble to a litany of complaints against the ‘tyranny’ of George III. There were complaints about the unfairness of trials and lickspittle judges, although taxation without consent was the motivating grudge and the clarion cry that ‘all men are created equal’ hardly squared with the slaves owned (in Jefferson’s case, impregnated) by many of the signatories. But it is Jefferson’s preamble which resonates through subsequent centuries, identifying the denial of human rights as the justification for the revolution foreshadowed by John Locke. The fundamental rights to life, equality, liberty and the pursuit of happiness are not drawn from any empirical source or discovered through rational argument; they may be given by God but the proof of their existence is that we all feel and think them – they attach ‘inalienably’ to the human person, like a shadow. They are not the end product of philosophical inquiry but the starting point for it, imposing a duty on government to order itself in a way which will maximize opportunities for individual fulfilment.

It was the oppressive human rights record of the government, its ‘history of repeated injuries and usurpations’, which absolved the colonials from their duty of allegiance to the British Crown. As well as their own objectionable taxes, they also had much in mind the unlawful behaviour of George III’s ministers in persecuting John Wilkes. Wilkes, a radical MP, and his printers were the targets of ‘general search warrants’ which allowed government spies to ransack their homes. Despite being jailed for sedition, Wilkes made constitutional history by winning damages against a government minister, Lord Halifax, for abuse of power. Re-elected to Parliament, he tried to impeach General Burgoyne for war crimes (e.g. hiring Indians to scalp the colonists), and was the first MP to table a motion calling for universal male suffrage. His struggles against the sedition law inspired James Madison and influenced the identification of habeas corpus and fair trial as ‘inalienable rights’ in the 1789 US Constitution, as well as inspiring several of the amendments which followed two years later. For example, the First Amendment provided that Congress (i.e. the state) ‘shall make no law’ prohibiting the free exercise of religion, or abridging the freedom of speech, or freedom of the press, or the right of peaceful assembly. The Fourth Amendment secured the people in their homes and persons ‘against unreasonable searches and seizures’ and the Fifth and Sixth enshrined ‘due process’, i.e. rights against self-incrimination and double jeopardy and expropriation of property, and the rights to speedy and public and impartial trial, with advance disclosure of prosecution evidence, the right to cross-examine hostile witnesses and to call defence witnesses, and the right to counsel. Although protection from slavery and forced servitude was not added to the US Constitution until 1865 (following a civil war fought over the right of the Southern slave-owning states to secede from the Union), America had in place by the end of the eighteenth century a functioning domestic court system in which basic human rights could be enforced as such, by individual citizens. This had come about more as an act of faith than of philosophy: as the great legal architect of the American constitution, Alexander Hamilton, wrote in 1787: ‘The sacred rights of mankind are not to be rummaged for amongst old parchments or musty records. They are written, as with a sunbeam, in the whole volume of human nature by the hand of divinity itself, and can never be erased or obscured.’9

At an intellectual level, however, this achievement owed much, and itself gave impetus, to the dissatisfactions in France which were to culminate in that ‘hour of universal ferment’. Enthusiasm for the American colonists in their war against France’s historic foe gave an inspirational quality to their victory and made Lafayette, who had helped to achieve it, a national hero: his popularity on his return to Paris was rivalled only by that of the American ambassador, the charismatic lightning-conductor Ben Franklin, who was succeeded in that post by Thomas Jefferson. In January 1789, Jefferson wrote to James Madison from Paris, ‘Everybody here is trying their hands at forming declarations of rights.’10 In August, during the parliament called to solve a cash-flow crisis itself partly caused by French support for the American war, it was Jefferson who helped Lafayette with the draft of ‘The Declaration of the Rights of Man and the Citizen’ – a detailed description of ‘natural, inalienable and sacred rights’ which any citizen could advance against an oppressive government. These were birthrights, which the state was constituted to protect up to the point at which their exercise might harm others, a point which had to be defined by law rather than through arbitrary exercises of government power. The Declaration was followed in 1791 by the French constitution, providing for poor relief and free public education – the first sign of what today are called ‘economic and social rights’.

Up to his neck in every revolutionary movement of this incandescent era was Thomas Paine, the first writer to fuse outraged polemic and constitutional philosophy to produce a distinctive literature of human rights. This former English customs official ignited the American Revolution with his incendiary pamphlet Common Sense, explaining (in January 1776, when all the talk was of appeasement with the Crown) why it was ineluctable that the colonists fight for their liberty. It was Tom Paine whom President Obama quoted at his inauguration: ‘Let it be told to the future world, that in the depths of winter, when nothing but hope and virtue could survive, that the city and the country, alarmed at one common danger, came forth to meet and to repulse it.’ Paine helped Jefferson to draft the Declaration of Independence, fought alongside Washington and then returned to London to write (at the Angel Tavern, Islington) one of the most influential books of all time: The Rights of Man. This is a classic liberal text – Paine’s idea was minimal government, limited to protecting individual liberty, equality and enterprise – but his fervour for free-market individualism was leavened by his novel and detailed plans for social security, family benefits and public education, not out of charity but as a right derived from membership of society. He scorned as a contradiction in terms the notion of an ‘unwritten constitution’, and refuted Edmund Burke’s argument for monarchies as a legitimate inheritance from our forefathers: ‘The vanity and presumption of governing beyond the grave, is the most ridiculous and insolent of all tyrannies.’

The book came peppered with attacks on Britain’s hereditary establishment sufficiently savage to have Paine prosecuted for sedition. He fled to France before being convicted in absentia by a rigged jury, whereupon crowds thronging the streets outside the Old Bailey set up the chant ‘Paine and the Liberty of the Press’. In Paris he was elected to the National Assembly and to the committee which drafted the constitution, and spent some months in prison for failing to match the bloodthirstiness of his new comrades. He wrote The Age of Reason – a book for which many courageous printers and booksellers would be jailed for blasphemy in nineteenth-century Britain. Tom Paine is on postage stamps in America and there is a gold statue of him in Paris (Napoleon said there should be a gold statue of Paine in every city of the universe) but the prophet has been without honour in his own country. It took two centuries before the abolition of most hereditary peers finally gave acknowledgement to Paine’s point that the ‘idea of hereditary legislators [is] as absurd as an hereditary mathematician … as absurd as an hereditary poet laureate’.11

The American declarations were shaped by the colonial experience of indignity at the hands of British soldiers and sedition laws. Dissident Frenchmen had suffered imprisonment and confiscation of property, without trial (or any other legal process), through the system of lettres de cachet – warrants for arrest, search and seizure signed at the whim of the Bourbon kings. Hence the French Declaration emphasizes the presumption of innocence and the need for legal process before arrest and detention. It elevates the possession of private property to a ‘sacred and inviolable right’ to be expropriated only upon proof of public necessity, and then with just compensation. Freedom of speech, ‘one of the most precious of the rights of man’, was given special protection (‘No one is to be disquieted because of his opinions’) – testimony to the influence of Voltaire and reaction to the regular use of lettres de cachet against critics of the King and his government. This removal of censorship had a most immediate and striking effect, releasing what Simon Schama describes as a ‘polemical incontinence that washed over the whole country’, propelling it to a republic within two years, and thereafter inciting each increasingly bloody phase of the Terror. Unfortunately, the class-crazed and bloodthirsty Jacobins did not see human rights as universal – as one leader wrote, ‘the rights of man are made, not for the counter-revolutionaries, but only for sans-culottes’.12

As the Terror became the order of the day and brought wave after wave of revolutionaries tumbrilling to the guillotine after the aristocrats, so ‘The Rights of Man and the Citizen’, which had started it all, appeared a sick joke. The good old days of the King’s lettres de cachet were contrasted with the killings ordered by the Committee for Public Safety, notwithstanding the device to reduce the length of pain invented by one assemblyman, the kindly Dr Guillotine. Victims were first put on show trial by the public prosecutor, Antoine Fouquier-Tinville. There was no ‘due process’ in his Revolutionary Tribunal: suspects were denied advance notice of the case against them, the right to defence counsel and the right to call witnesses; the biased jury normally convicted whenever Fouquier-Tinville asked whether they had heard enough evidence. Although blame for the barbarities of the Revolution is always fixed on its political leaders, Fouquier-Tinville emerges as the first of modern history’s monster lawyers, rivalling Andrei Vyshinsky, the choreographer of Stalin’s show trials. At least Fouquier-Tinville met his own fate shortly after the fall of Robespierre, appealing in vain to his judges as a ‘mild-mannered family man who had always obeyed the law and done his duty’.13 What he had done, like so many state servants who only follow orders, was to deny to citizens the most fundamental of liberties guaranteed them by a law which, lacking at that time independent judicial enforcement, was just not worth the parchment on which it was written.

That was a problem for France, precisely because it left the ‘rights’ in the Declaration to be enforced by politicians in the National Assembly and their representatives on the Committee for Public Safety. In America, by contrast, the Constitution and its bill of rights were enforceable by an independent judiciary, empowered to strike down government orders and even congressional legislation which violated the rights they guaranteed. This development in legal theory, achieved in 1803 by Chief Justice Marshall in the great case of Marbury v. Madison, provided human rights in the US with a set of teeth, by endorsing courts rather than legislatures as their enforcement machinery:

The very essence of civil liberty certainly consists in the right of every individual to claim the protection of the laws, whenever he receives an injury … [the] government of the United States has been emphatically termed a government of laws, and not of men. It will certainly cease to deserve this high appellation, if the laws furnish no remedy for the violation of a vested legal right.14

These French and American documents became models for many constitutions drafted over the next two centuries containing human rights guarantees: the struggle has always been for independent courts with power to enforce them, at national and now at international levels.

THE NINETEENTH CENTURY: BENTHAM, MARX AND THE HUMANITARIAN IMPULSE

The Terror that enveloped France a few years after the Declaration provided for many who had first welcomed the Revolution refutation of its claim that ‘rights’ were natural, let alone inalienable and sacred. ‘When I hear of natural rights,’ snapped Jeremy Bentham, ‘I always see in the background a cluster of daggers and pikes introduced into the National Assembly … for the avowed purpose of exterminating the King’s friends.’15 It was Bentham who led the attack on ‘natural rights’ as vague and abstract nonsense – ‘nonsense upon stilts’ – which, by encouraging the obliteration of socially useful distinctions, tends to produce the anarchy exemplified by the Terror. Bentham’s attack on the Declaration was logical – all the rights, he pointed out, including the right to liberty, were to be limited by law, thereby begging the question of what content the law should have to be compatible with liberty. He was also pragmatic. No one was in fact ‘born free’ – all were born helpless, and subject for years to parental authority. Men were not equal in rights: there was the master and the apprentice, the genius and the lunatic. Moreover, ‘natural rights’ were of uncertain provenance: if from God, their content (apart from biblical injunctions) was unknowable; if from ‘nature’ they were unprovable and unpredictable. The force of Bentham’s arguments was partly responsible for ‘natural rights’ falling out of fashion in the nineteenth century and the first half of the twentieth century. When they returned, it would be as ‘human rights’ rather than ‘natural rights’, sourced in the nature and dignity of humans rather than in the laws of God or the seasons.

The next formidable critic of ‘the rights of man’ was Karl Marx. In 1844 he wrote an essay, On the Jewish Question, which questioned whether the French Declaration could provide a way forward for Jews like himself, who were suffering from discrimination in Germany. His dismissive conclusion was that ‘the so-called rights of man … are nothing but the rights of egotistic man, of man separated from other men and from the community’. The Declaration focused, not on man as citizen, but on man as bourgeois – an individual withdrawn from the community, motivated only by whim and self-interest. For example, the right to property was ‘the right to enjoy possessions and dispose of the same arbitrarily, without regard to other men, independently from society: the right of selfishness’. The ‘political emancipation’ produced by the Revolution was the reduction of man to an egocentric and independent individual: true emancipation would rather enlarge him as a citizen, ‘a moral person’ – a theme Marx was to take up a few years later in The Communist Manifesto.

The force of this early critique led Marxist thinkers in the next century to characterize human rights as a device to universalize capitalist values, notably freedom of enterprise, without social responsibility. Hence socialist governments were silent or suspicious of the concept, until it proved useful to rally support for leftist causes in the later stages of the Cold War. But Marx was actually supportive of the Declaration’s identification of citizen’s rights: citing Rousseau with approval, he perceived these communal rights as new resources which could assist social transformation to a ‘moral existence’.16 This level of abstraction always infuriated Bentham, although some content would subsequently be found in the idea of ‘second generation’ or ‘social and economic’ rights of citizens to education, housing and work, and later still in the notion of a third generation of rights, belonging to citizens of the world, to peace and development and a clean environment. But Lenin derided the English and French revolutions as uprisings of
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	KAMENEV:	I, together with Zinoviev and Trotsky, organized and guided this terrorist conspiracy. I had become convinced that Stalin’s policy was successful and victorious … yet we were motivated by boundless hate and by lust for power.



	VYSHINSKY:	You expressed your loyalty to the Party in various articles and statements. Was all this deception on your part?



	KAMENEV:	No, it was worse than deception.



	VYSHINSKY:	Perfidy?



	KAMENEV:	Worse than that!



	VYSHINSKY:	Worse than deception? Worse than perfidy? Then find a word for it. Treason?



	KAMENEV:	You have found the word.



	VYSHINSKY:	Zinoviev, do you confirm this?



	ZINOVIEV:	Yes, I do. Treason, perfidy, double-dealing.







H. G. WELLS: WHAT ARE WE FIGHTING FOR?




	(1) Without distinction of race or colour to nourishment, housing, covering, medical care and attention sufficient to realize his full possibilities of physical and mental development and to keep him in a state of health from his birth to his death.

	(2) Sufficient education to make him a useful and interested citizen, easy access to information upon all matters of common knowledge throughout his life, in the course of which he would enjoy the utmost freedom of discussion.

	(3) That he and his personal property lawfully acquired are entitled to police and legal protection from private violence, deprivation, compulsion and intimidation …
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Appendix A: Universal Declaration of Human Rights

PREAMBLE

Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world,

Whereas disregard and contempt for human rights have resulted in barbarous acts which have outraged the conscience of mankind, and the advent of a world in which human beings shall enjoy freedom of speech and belief and freedom from fear and want has been proclaimed as the highest aspiration of the common people,

Whereas it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law,

Whereas it is essential to promote the development of friendly relations between nations,

Whereas the peoples of the United Nations have in the Charter reaffirmed their faith in fundamental human rights, in the dignity and worth of the human person and in the equal rights of men and women and have determined to promote social progress and better standards of life in larger freedom,

Whereas Member States have pledged themselves to achieve, in co-operation with the United Nations, the promotion of universal respect for and observance of human rights and fundamental freedoms,

Whereas a common understanding of these rights and freedoms is of the greatest importance for the full realization of this pledge,

Now, therefore The General Assembly proclaims This Universal Declaration of Human Rights as a common standard of achievement for all peoples and all nations, to the end that every individual and every organ of society, keeping this Declaration constantly in mind, shall strive by teaching and education to promote respect for these rights and freedoms and by progressive measures, national and international, to secure their universal and effective recognition and observance, both among the peoples of Member States themselves and among the peoples of territories under their jurisdiction.

ARTICLE 1

All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood.

ARTICLE 2

Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. Furthermore, no distinction shall be made on the basis of the political, jurisdictional or international status of the country or territory to which a person belongs, whether it be independent, trust, non-self-governing or under any other limitation of sovereignty.

ARTICLE 3

Everyone has the right to life, liberty and security of person.

ARTICLE 4

No one shall be held in slavery or servitude; slavery and the slave trade shall be prohibited in all their forms.

ARTICLE 5

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.

ARTICLE 6

Everyone has the right to recognition everywhere as a person before the law.

ARTICLE 7

All are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such discrimination.

ARTICLE 8

Everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law.

ARTICLE 9

No one shall be subjected to arbitrary arrest, detention or exile.

ARTICLE 10

Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him.

ARTICLE 11

(1) Everyone charged with a penal offence has the right to be presumed innocent until proved guilty according to law in a public trial at which he has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act or omission which did not constitute a penal offence, under national or international law, at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the penal offence was committed.

ARTICLE 12

No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the protection of the law against such interference or attacks.

ARTICLE 13

(1) Everyone has the right to freedom of movement and residence within the borders of each state.

(2) Everyone has the right to leave any country, including his own, and to return to his country.

ARTICLE 14

(1) Everyone has the right to seek and to enjoy in other countries asylum from persecution.

(2) This right may not be invoked in the case of prosecutions genuinely arising from non-political crimes or from acts contrary to the purposes and principles of the United Nations.

ARTICLE 15

(1) Everyone has the right to a nationality.

(2) No one shall be arbitrarily deprived of his nationality nor denied the right to change his nationality.

ARTICLE 16

(1) Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family. They are entitled to equal rights as to marriage, during marriage and at its dissolution.

(2) Marriage shall be entered into only with the free and full consent of the intending spouses.

(3) The family is the natural and fundamental group unit of society and is entitled to protection by society and the State.

ARTICLE 17

(1) Everyone has the right to own property alone as well as in association with others.

(2) No one shall be arbitrarily deprived of his property.

ARTICLE 18

Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.

ARTICLE 19

Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers.

ARTICLE 20

(1) Everyone has the right to freedom of peaceful assembly and association.

(2) No one may be compelled to belong to an association.

ARTICLE 21

(1) Everyone has the right to take part in the government of his country, directly or through freely chosen representatives.

(2) Everyone has the right of equal access to public service in his country.

(3) The will of the people shall be the basis of the authority of government; this will shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures.

ARTICLE 22

Everyone, as a member of society, has the right to social security and is entitled to realization, through national effort and international co-operation and in accordance with the organization and resources of each State, of the economic, social and cultural rights indispensable for his dignity and the free development of his personality.

ARTICLE 23

(1) Everyone has the right to work, to free choice of employment, to just and favourable conditions of work and to protection against unemployment.

(2) Everyone, without any discrimination, has the right to equal pay for equal work.

(3) Everyone who works has the right to just and favourable remuneration ensuring for himself and his family an existence worthy of human dignity, and supplemented, if necessary, by other means of social protection.

(4) Everyone has the right to form and to join trade unions for the protection of his interests.

ARTICLE 24

Everyone has the right to rest and leisure, including reasonable limitation of working hours and periodic holidays with pay.

ARTICLE 25

(1) Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.

(2) Motherhood and childhood are entitled to special care and assistance. All children, whether born in or out of wedlock, shall enjoy the same social protection.

ARTICLE 26

(1) Everyone has the right to education. Education shall be free, at least in the elementary and fundamental stages. Elementary education shall be compulsory. Technical and professional education shall be made generally available and higher education shall be equally accessible to all on the basis of merit.

(2) Education shall be directed to the full development of the human personality and to the strengthening of respect for human rights and fundamental freedoms. It shall promote understanding, tolerance and friendship among all nations, racial or religious groups, and shall further the activities of the United Nations for the maintenance of peace.

(3) Parents have a prior right to choose the kind of education that shall be given to their children.

ARTICLE 27

(1) Everyone has the right freely to participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement and its benefits.

(2) Everyone has the right to the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author.

ARTICLE 28

Everyone is entitled to a social and international order in which the rights and freedoms set forth in this Declaration can be fully realized.

ARTICLE 29

(1) Everyone has duties to the community in which alone the free and full development of his personality is possible.

(2) In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are determined by law solely for the purpose of securing the recognition and respect for the rights and freedoms of others and of meeting the just requirements of morality, public order and the general welfare in a democratic society.

(3) These rights and freedoms may in no case be exercised contrary to the purposes and principles of the United Nations.

ARTICLE 30

Nothing in this Declaration may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms set forth herein.




Appendix B: Ratifications of Human Rights Conventions (As of July 2024)




	Instrument
	Number of State Parties





	Forced Labour Convention (1930)
	175



	Statute of the International Court of Justice (1946)
	193*



	Acceptance of the Compulsory Jurisdiction under the Optional Clause to the ICJ Statute
	67



	Convention on the Prevention and Punishment of the Crime of Genocide (1948)
	142*



	Geneva Conventions (1949)
	194*



	Convention for the Suppression of the Traffic in Persons and of the Exploitation or the Prostitution of Others (1950)
	82



	Convention Relating to the Status of Refugees (1951)
	145



	Convention Relating to the Status of Stateless Persons (1954)
	74



	Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery (1956)
	123*



	Abolition of Forced Labour Convention (1957)
	172*



	Vienna Convention on Diplomatic Relations (1961)
	187*



	International Covenant on Economic, Social and Cultural Rights (1966)
	160



	International Covenant on Civil and Political Rights (1966)
	167*



	Optional Protocol to the International Covenant on Civil and Political Rights: Rights of Individual Petition (1966)
	114



	International Convention on the Elimination of All Forms of Racial Discrimination (1966)
	175*



	Convention on the Non-Applicability of the Statutory Limitations to War Crimes and Crimes against Humanity (1968)
	54



	Nuclear Non-Proliferation Treaty (1968)
	189*



	Biological and Toxic Weapons Convention (1972)
	165*



	International Convention on the Suppression and Punishment of the Crime of Apartheid (1973)
	108



	Additional Protocol I to the Geneva Convention (1977)
	172



	Additional Protocol II to the Geneva Convention (1977)
	166



	Convention on the Elimination of All Forms of Discrimination against Women (1979)
	187



	Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984)
	150*



	International Convention against the Recruitment, Use, Financing and Training of Mercenaries (1989)
	32



	Second Optional Protocol to the International Covenant on Civil and Political Rights Aiming at the Abolition of the Death Penalty (1989)
	75



	Convention on the Rights of the Child (1989)
	193



	Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction (1993)
	188*



	Comprehensive Nuclear Test Ban Treaty (1996)
	157



	Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction (1997)
	160



	Rome Statute of the International Criminal Court (1998)
	121



	Additional Protocol III to the Geneva Conventions (2005)
	60*



	Convention on the Rights of Persons with Disabilities (2006)
	117



	International Convention for the Protection of All Persons from Enforced Disappearance (2006)
	34



	Convention on Cluster Munitions (2008)
	73



	Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (2008)
	8



	Convention on the Rights of Persons with Disabilities (2008)
	117



	* Ratified by the United States








Appendix C: Excerpts from the Rome Statute of the International Criminal Court

Adopted by the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court on 17 July 1998.

PREAMBLE

Conscious that all peoples are united by common bonds, their cultures pieced together in a shared heritage, and concerned that this delicate mosaic may be shattered at any time,

Mindful that during this century millions of children, women and men have been victims of unimaginable atrocities that deeply shock the conscience of humanity,

Recognizing that such grave crimes threaten the peace, security and well-being of the world,

Affirming that the most serious crimes of concern to the international community as a whole must not go unpunished and that their effective prosecution must be ensured by taking measures at the national level and by enhancing international co-operation,

Determined to put an end to impunity for the perpetrators of these crimes and thus to contribute to the prevention of such crimes,

Recalling that it is the duty of every State to exercise its criminal jurisdiction over those responsible for international crimes,

Reaffirming the Purposes and Principles of the Charter of the United Nations, and in particular that all States shall refrain from the threat or use of force against the territorial integrity or political independence of any State, or in any other manner inconsistent with the Purposes of the United Nations,

Emphasizing in this connection that nothing in this Statute shall be taken as authorizing any State Party to intervene in an armed conflict in the internal affairs of any State,

Determined to these ends and for the sake of present and future generations, to establish an independent permanent International Criminal Court in relationship with the United Nations system, with jurisdiction over the most serious crimes of concern to the international community as a whole,

Emphasizing that the International Criminal Court established under this Statute shall be complementary to national criminal jurisdictions,

Resolved to guarantee lasting respect for the enforcement of international justice,

Have agreed as follows …

PART 2. JURISDICTION, ADMISSIBILITY AND APPLICABLE LAW

Article 5

Crimes within the jurisdiction of the Court

1. The jurisdiction of the Court shall be limited to the most serious crimes of concern to the international community as a whole. The Court has jurisdiction in accordance with this Statute with respect to the following crimes:


	(a) The crime of genocide;

	(b) Crimes against humanity;

	(c) War crimes;

	(d) The crime of aggression.



2. The Court shall exercise jurisdiction over the crime of aggression once a provision is adopted in accordance with articles 121 and 123 defining the crime and setting out the conditions under which the Court shall exercise jurisdiction with respect to this crime. Such a provision shall be consistent with the relevant provisions of the Charter of the United Nations.

Article 6

Genocide

For the purpose of this Statute, ‘genocide’ means any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such:


	(a) Killing members of the group;

	(b) Causing serious bodily or mental harm to members of the group;

	(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;

	(d) Imposing measures intended to prevent births within the group;

	(e) Forcibly transferring children of the group to another group.



Article 7

Crimes against humanity

1. For the purpose of this Statute, ‘crime against humanity’ means any of the following acts when committed as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack:

(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of international law;

(f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that are universally recognized as impermissible under international law, in connection with any act referred to in this paragraph or any crime within the jurisdiction of the Court;

(i) Enforced disappearance of persons;

(j) The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally causing great suffering, or serious injury to body or to mental or physical health.

2. For the purpose of paragraph 1:

(a) ‘Attack directed against any civilian population’ means a course of conduct involving the multiple commission of acts referred to in paragraph 1 against any civilian population, pursuant to or in furtherance of a State or organizational policy to commit such attack;

(b) ‘Extermination’ includes the intentional infliction of conditions of life, inter alia the deprivation of access to food and medicine, calculated to bring about the destruction of part of a population;

(c) ‘Enslavement’ means the exercise of any or all of the powers attaching to the right of ownership over a person and includes the exercise of such power in the course of trafficking in persons, in particular women and children;

(d) ‘Deportation or forcible transfer of population’ means forced displacement of the persons concerned by expulsion or other coercive acts from the area in which they are lawfully present, without grounds permitted under international law;

(e) ‘Torture’ means the intentional infliction of severe pain or suffering, whether physical or mental, upon a person in the custody or under the control of the accused; except that torture shall not include pain or suffering arising only from, inherent in or incidental to, lawful sanctions;

(f) ‘Forced pregnancy’ means the unlawful confinement of a woman forcibly made pregnant, with the intent of affecting the ethnic composition of any population or carrying out other grave violations of international law. This definition shall not in any way be interpreted as affecting national laws relating to pregnancy;

(g) ‘Persecution’ means the intentional and severe deprivation of fundamental rights contrary to international law by reason of the identity of the group or collectivity;

(h) ‘The crime of apartheid’ means inhumane acts of a character similar to those referred to in paragraph 1, committed in the context of an institutionalized regime of systematic oppression and domination by one racial group over any other racial group or groups and committed with the intention of maintaining that regime;

(i) ‘Enforced disappearance of persons’ means the arrest, detention or abduction of persons by, or with the authorization, support or acquiescence of, a State or a political organization, followed by a refusal to acknowledge that deprivation of freedom or to give information on the fate or whereabouts of those persons, with the intention of removing them from the protection of the law for a prolonged period of time.

3. For the purpose of this Statute, it is understood that the term ‘gender’ refers to the two sexes, male and female, within the context of society. The term ‘gender’ does not indicate any meaning different from the above.

Article 8

War crimes

1. The Court shall have jurisdiction in respect of war crimes in particular when committed as a part of a plan or policy or as part of a large-scale commission of such crimes.

2. For the purpose of this Statute, ‘war crimes’ means:

(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the following acts against persons or property protected under the provisions of the relevant Geneva Convention:


	(i) Wilful killing;

	(ii) Torture or inhuman treatment, including biological experiments;

	(iii) Wilfully causing great suffering, or serious injury to body or health;

	(iv) Extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly;

	(v) Compelling a prisoner-of-war or other protected person to serve in the forces of a hostile Power;

	(vi) Wilfully depriving a prisoner-of-war or other protected person of the rights of fair and regular trial;

	(vii) Unlawful deportation or transfer or unlawful confinement;

	(viii) Taking of hostages.



(b) Other serious violations of the laws and customs applicable in international armed conflict, within the established framework of international law, namely, any of the following acts:


	(i) Intentionally directing attacks against the civilian population as such or against individual civilians not taking direct part in hostilities;

	(ii) Intentionally directing attacks against civilian objects, that is, objects which are not military objectives;

	(iii) Intentionally directing attacks against personnel, installations, material, units or vehicles involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter of the United Nations, as long as they are entitled to the protection given to civilians or civilian objects under the international law of armed conflict;

	(iv) Intentionally launching an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated;

	(v) Attacking or bombarding, by whatever means, towns, villages, dwellings or buildings which are undefended and which are not military objectives;

	(vi) Killing or wounding a combatant who, having laid down his arms or having no longer means of defence, has surrendered at discretion;

	(vii) Making improper use of a flag of truce, of the flag or of the military insignia and uniform of the enemy or of the United Nations, as well as of the distinctive emblems of the Geneva Conventions, resulting in death or serious personal injury;

	(viii) The transfer, directly or indirectly, by the Occupying Power of parts of its own civilian population into the territory it occupies, or the deportation or transfer of all or parts of the population of the occupied territory within or outside this territory;

	(ix) Intentionally directing attacks against buildings dedicated to religion, education, art, science or charitable purposes, historic monuments, hospitals and places where the sick and wounded are collected, provided they are not military objectives;

	(x) Subjecting persons who are in the power of an adverse party to physical mutilation or to medical or scientific experiments of any kind which are neither justified by the medical, dental or hospital treatment of the person concerned nor carried out in his or her interest, and which cause death to or seriously endanger the health of such person or persons;

	(xi) Killing or wounding treacherously individuals belonging to the hostile nation or army;

	(xii) Declaring that no quarter will be given;

	(xiii) Destroying or seizing the enemy’s property unless such destruction or seizure be imperatively demanded by the necessities of war;

	(xiv) Declaring abolished, suspended or inadmissible in a court of law the rights and actions of the nationals of the hostile party;

	(xv) Compelling the nationals of the hostile party to take part in the operations of war directed against their own country, even if they were in the belligerent’s service before the commencement of the war;

	(xvi) Pillaging a town or place, even when taken by assault;

	(xvii) Employing poison or poisoned weapons;

	(xviii) Employing asphyxiating, poisonous or other gases, and all analogous liquids, materials or devices;

	(xix) Employing bullets which expand or flatten easily in the human body, such as bullets with a hard envelope which does not entirely cover the core or is pierced with incisions;

	(xx) Employing weapons, projectiles and material and methods of warfare which are of a nature to cause superfluous injury or unnecessary suffering or which are inherently indiscriminate in violation of the international law of armed conflict, provided that such weapons, projectiles and material and methods of warfare are the subject of a comprehensive prohibition and are included in an annex to this Statute, by an amendment in accordance with the relevant provisions set forth in articles 121 and 123;

	(xxi) Committing outrages upon personal dignity, in particular humiliating and degrading treatment;

	(xxii) Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defined in article 7, paragraph 2(f), enforced sterilization, or any other form of sexual violence also constituting a grave breach of the Geneva Conventions;

	(xxiii) Utilizing the presence of a civilian or other protected person to render certain points, areas or military forces immune from military operations;

	(xxiv) Intentionally directing attacks against buildings, material, medical units and transport, and personnel using the distinctive emblems of the Geneva Conventions in conformity with international law;

	(xxv) Intentionally using starvation of civilians as a method of warfare by depriving them of objects indispensable to their survival, including wilfully impeding relief supplies as provided for under the Geneva Conventions;

	(xxvi) Conscripting or enlisting children under the age of fifteen years into the national armed forces or using them to participate actively in hostilities.



(c) In the case of an armed conflict not of an international character, serious violations of article 3 common to the four Geneva Conventions of 12 August 1949, namely, any of the following acts committed against persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention or any other cause:


	(i) Violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture;

	(ii) Committing outrages upon personal dignity, in particular humiliating and degrading treatment;

	(iii) Taking of hostages;

	(iv) The passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court, affording all judicial guarantees which are generally recognized as indispensable.



(d) Paragraph 2(c) applies to armed conflicts not of an international character and thus does not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar nature.

(e) Other serious violations of the laws and customs applicable in armed conflicts not of an international character, within the established framework of international law, namely, any of the following acts:


	(i) Intentionally directing attacks against the civilian population as such or against individual civilians not taking direct part in hostilities;

	(ii) Intentionally directing attacks against buildings, material, medical units and transport, and personnel using the distinctive emblems of the Geneva Conventions in conformity with international law;

	(iii) Intentionally directing attacks against personnel, installations, material, units or vehicles involved in a humanitarian assistance or peace-keeping mission in accordance with the Charter of the United Nations, as long as they are entitled to the protection given to civilians or civilian objects under the law of armed conflict;

	(iv) Intentionally directing attacks against buildings dedicated to religion, education, art, science or charitable purposes, historic monuments, hospitals and places where the sick and wounded are collected, provided they are not military objectives;

	(v) Pillaging a town or place, even when taken by assault;

	(vi) Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defined in article 7, paragraph 2(f), enforced sterilization, and any other form of sexual violence also constituting a serious violation of article 3 common to the four Geneva Conventions;

	(vii) Conscripting or enlisting children under the age of fifteen years into armed forces or groups or using them to participate actively in hostilities;

	(viii) Ordering the displacement of the civilian population for reasons related to the conflict, unless the security of the civilians involved or imperative military reasons so demand;

	(ix) Killing or wounding treacherously a combatant adversary;

	(x) Declaring that no quarter will be given;

	(xi) Subjecting persons who are in the power of another party to the conflict to physical mutilation or to medical or scientific experiments of any kind which are neither justified by the medical, dental or hospital treatment of the person concerned nor carried out in his or her interest, and which cause death to or seriously endanger the health of such person or persons;

	(xii) Destroying or seizing the property of an adversary unless such destruction or seizure be imperatively demanded by the necessities of the conflict;

	(f) Paragraph 2(e) applies to armed conflicts not of an international character and thus does not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar nature. It applies to armed conflicts that take place in the territory of a State when there is protracted armed conflict between governmental authorities and organized armed groups or between such groups.

	3. Nothing in paragraph 2(c) and (d) shall affect the responsibility of a Government to maintain or re-establish law and order in the State or to defend the unity and territorial integrity of the State, by all legitimate means.



Article 12

Preconditions to the exercise of jurisdiction

1. A State which becomes a Party to this Statute thereby accepts the jurisdiction of the Court with respect to the crimes referred to in article 5.

2. In the case of article 13, paragraph (a) or (c), the Court may exercise its jurisdiction if one or more of the following States are Parties to this Statute or have accepted the jurisdiction of the Court in accordance with paragraph

3:

(a) The State on the territory of which the conduct in question occurred or, if the crime was committed on board a vessel or aircraft, the State of registration of that vessel or aircraft;

(b) The State of which the person accused of the crime is a national.

3. If the acceptance of a State which is not a Party to this Statute is required under paragraph 2, that State may, by declaration lodged with the Registrar, accept the exercise of jurisdiction by the Court with respect to the crime in question. The accepting State shall cooperate with the Court without any delay or exception in accordance with Part 9.

Article 13

Exercise of jurisdiction

The Court may exercise its jurisdiction with respect to a crime referred to in article 5 in accordance with the provisions of this Statute if:

(a) A situation in which one or more of such crimes appears to have been committed is referred to the Prosecutor by a State Party in accordance with article 14;

(b) A situation in which one or more of such crimes appears to have been committed is referred to the Prosecutor by the Security Council acting under Chapter VII of the Charter of the United Nations; or

(c) The Prosecutor has initiated an investigation in respect of such a crime in accordance with article 15.

Article 14

Referral of a situation by a State Party

1. A State Party may refer to the Prosecutor a situation in which one or more crimes within the jurisdiction of the Court appear to have been committed requesting the Prosecutor to investigate the situation for the purpose of determining whether one or more specific persons should be charged with the commission of such crimes.

Article 15

Prosecutor

1. The Prosecutor may initiate investigations proprio motu on the basis of information on crimes within the jurisdiction of the Court.

2. The Prosecutor shall analyse the seriousness of the information received. For this purpose, he or she may seek additional information from States, organs of the United Nations, intergovernmental or non-governmental organizations, or other reliable sources that he or she deems appropriate, and may receive written or oral testimony at the seat of the Court.

3. If the Prosecutor concludes that there is a reasonable basis to proceed with an investigation, he or she shall submit to the Pre-trial Chamber a request for authorization of an investigation, together with any supporting material collected. Victims may make representations to the Pre-trial Chamber, in accordance with the Rules of Procedure and Evidence.

4. If the Pre-trial Chamber, upon examination of the request and the supporting material, considers that there is a reasonable basis to proceed with an investigation, and that the case appears to fall within the jurisdiction of the Court, it shall authorize the commencement of the investigation, without prejudice to subsequent determinations by the Court with regard to the jurisdiction and admissibility of a case.

Article 16

Deferral of Investigation or Prosecution

No investigation or prosecution may be commenced or proceeded with under this Statute for a period of 12 months after the Security Council, in a resolution adopted under Chapter VII of the Charter of the United Nations, has requested the Court to that effect; that request may be renewed by the Council under the same conditions.

Article 27

Irrelevance of Official Capacity

1. This Statute shall apply equally to all persons without any distinction based on official capacity. In particular, official capacity as a Head of State or Government, a member of a Government or parliament, an elected representative or a government official shall in no case exempt a person from criminal responsibility under this Statute, nor shall it, in and of itself, constitute a ground for reduction of sentence.

2. Immunities or special procedural rules which may attach to the official capacity of a person, whether under national or international law, shall not bar the Court from exercising its jurisdiction over such a person.

Article 28

Responsibility of Commanders and other Superiors

In addition to other grounds of criminal responsibility under this Statute for crimes within the jurisdiction of the Court:

1. A military commander or person effectively acting as a military commander shall be criminally responsible for crimes within the jurisdiction of the Court committed by forces under his or her effective command and control, or effective authority and control as the case may be, as a result of his or her failure to exercise control properly over such forces, where:

(a) That military commander or person either knew or, owing to the circumstances at the time, should have known that the forces were committing or about to commit such crimes; and

(b) That military commander or person failed to take all necessary and reasonable measures within his or her power to prevent or repress their commission or to submit the matter to the competent authorities for investigation and prosecution.

2. With respect to superior and subordinate relationships not described in paragraph 1, a superior shall be criminally responsible for crimes within the jurisdiction of the Court committed by subordinates under his or her effective authority and control, as a result of his or her failure to exercise control properly over such subordinates, where:

(a) The superior either knew, or consciously disregarded information which clearly indicated, that the subordinates were committing or about to commit such crimes;

(b) The crimes concerned activities that were within the effective responsibility and control of the superior; and

(c) The superior failed to take all necessary and reasonable measures within his or her power to prevent or repress their commission or to submit the matter to the competent authorities for investigation and prosecution.

Article 29

Non-Applicability of Statute of Limitations

The crimes within the jurisdiction of the Court shall not be subject to any statute of limitation.

Article 33

Superior Orders and Prescription of Law

1. The fact that a crime within the jurisdiction of the Court has been committed by a person pursuant to an order of a Government or of a superior, whether military or civilian, shall not relieve that person of criminal responsibility unless:

(a) The person was under a legal obligation to obey orders of the Government or the superior in question;

(b) The person did not know that the order was unlawful; and

(c) The order was not manifestly unlawful.

2. For the purposes of this article, orders to commit genocide or crimes against humanity are manifestly unlawful.




Appendix D: Excerpts from the Charter of the United Nations

WE THE PEOPLES OF THE UNITED NATIONS DETERMINED to save succeeding generations from the scourge of war, which twice in our lifetime has brought untold sorrow to mankind, and to reaffirm faith in fundamental human rights, in the dignity and worth of the human person, in the equal rights of men and women and of nations large and small, and to establish conditions under which justice and respect for the obligations arising from treaties and other sources of international law can be maintained, and to promote social progress and better standards of life in larger freedom,

AND FOR THESE ENDS to practise tolerance and live together in peace with one another as good neighbours, and to unite our strength to maintain international peace and security, and to ensure, by the acceptance of principles and the institution of methods, that armed force shall not be used, save in the common interest, and to employ international machinery for the promotion of the economic and social advancement of all peoples,

HAVE RESOLVED TO COMBINE OUR EFFORTS TO ACCOMPLISH THESE AIMS. Accordingly, our respective Governments, through representatives assembled in the city of San Francisco, who have exhibited their full powers found to be in good and due form, have agreed to the present Charter of the United Nations and do hereby establish an international organization to be known as the United Nations.

CHAPTER 1. PURPOSES AND PRINCIPLES

Article 1

The Purposes of the United Nations are:

(1) To maintain international peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of international disputes or situations which might lead to a breach of the peace;

(2) To develop friendly relations among nations based on respect for the principles of equal rights and self-determination of peoples, and to take other appropriate measures to strengthen universal peace;

(3) To achieve international co-operation in solving international problems of an economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion; and

(4) To be a centre for harmonizing the actions of nations in the attainment of these common ends.

Article 2

The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall act in accordance with the following Principles.

(1) The Organization is based on the principle of the sovereign equality of all its Members.

(2) All Members, in order to ensure to all of them the rights and benefits resulting from membership, shall fulfil in good faith the obligations assumed by them in accordance with the present Charter.

(3) All Members shall settle their international disputes by peaceful means in such a manner that international peace and security, and justice, are not endangered.

(4) All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.

(5) All Members shall give the United Nations every assistance in any action it takes in accordance with the present Charter, and shall refrain from giving assistance to any state against which the United Nations is taking preventive or enforcement action.

(6) The Organization shall ensure that states which are not Members of the United Nations act in accordance with these Principles so far as may be necessary for the maintenance of peace and security.

(7) Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require the Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII.

CHAPTER VII. ACTION WITH RESPECT TO THREATS TO THE PEACE, BREACHES OF THE PEACE, AND ACTS OF AGGRESSION

Article 39

The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.

Article 40

In order to prevent an aggravation of the situation, the Security Council may, before making the recommendations or deciding upon the measures provided for in Article 39, call upon the parties concerned to comply with such provisional measures as it deems necessary or desirable. Such provisional measures shall be without prejudice to the rights, claims, or position of the parties concerned. The Security Council shall duly take account of failure to comply with such provisional measures.

Article 41

The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.

Article 42

Should the Security Council consider that measures provided for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace or security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations.

Article 51

Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security.

Article 55

With a view to the creation of conditions of stability and well-being which are necessary for peaceful and friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, the United Nations shall promote:

(a) Higher standards of living, full employment, and conditions of economic and social progress and development;

(b) Solutions of international economic, social, health, and related problems; and international cultural and educational cooperation; and

(c) Universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion.

Article 56

All Members pledge themselves to take joint and separate action in cooperation with the Organization for the achievement of the purposes set forth in Article 55.

Article 68

The Economic and Social Council shall set up commissions in economic and social fields and for the promotion of human rights, and such other commissions as may be required for the performance of its functions.
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