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			Book Presentation: The Gridlock Economy by Michael Heller

			Book Abstract

			One of the paradoxes of the free market is that too much ownership creates gridlock instead of creating wealth. When ownership or regulation of a resource is spread across too many parties, it becomes fragmented and results in underuse and diminished value. Examples of gridlock resulting from too many property rights include: un-invented medicines due to too many involved patents, uncreated films or artistic projects due to intellectual property, development projects blocked by excessive regulation or fragmented ownership, and technologies never developed due to multiple separate expensive patents. Citizens and lawmakers must learn to recognize gridlock and challenge the perceived thinking about public and private property – and the role of government and regulation – in order to explore a variety of innovative political, economic and social solutions.

			About the Author

			A graduate of Harvard University and Stanford Law School, Michael Heller is the Lawrence A. Wien Professor of Real Estate Law at Columbia University. Prior to his current position, he was a law professor at Michigan State University and a fellow at the Center for the Advanced Study of the Behavioral Sciences at Stanford.

		

	
		
			Summary of The Gridlock Economy 

			Introduction

			Two examples can help us understand what gridlock is, how it has functioned historically, and how it impedes economic progress today.

			The first example is the trade and transport along the Rhine River valley in Germany, beginning in the 13th century. Although the river was navigable and afforded an important trade route, trade along it languished for centuries. This was because the property along the length of the Rhine River was divided into the domains of many barons and each charged a toll for passage to those travelling the river for trade. The resulting accumulation of tollbooths made the voyage too costly for any merchants to use it, so it languished for centuries as an under-utilized resource, blocked by the robber barons. Too many independent actors each pursuing their own interest fragmented the resource and also prevented themselves from earning value.

			The second example is the case of the “big inches.” In the 1950s, Quaker Oats cereal ran a promotion offering a title to a square inch of land, owned in the Yukon Territory in Canada, to children, and thousands of “land ownership” certificates were mailed out. Imagine if someone desired to purchase the land, or if some of the owners wanted to pursue a development project – the cost of locating and coordinating all of the owners would be prohibitive and just one or two hold-outs could block any plans. This is why we have laws that limit landholders’ abilities to divide and sell their own property. Luckily in this situation, Quaker was only interested in the land for promotional purposes and never bothered to file or pay taxes, so the land reverted back to the Canadian government due to tax forfeiture, who reassembled the land and auctioned it to a single owner.

			These two cases illustrate prime examples of gridlock, where value is diminished or blocked due to fragmented ownership or regulation of a resource, or where too many actors, perhaps acting in their own narrow best interest, cannot agree. This hidden problem of gridlock results in the under-utilization of resources throughout our culture, but the problems can be hard to spot unless one is accustomed to looking for them.

			We can find modern situations of gridlock throughout our society. For example, when a parent dies without a will and multiple heirs cannot agree on how to dispose of the property, it may sit idle or unoccupied for years, tied up in court battles, failing to achieve value for anyone. In another example, studies have shown that the many frequent delays in air travel that plague the country could be eliminated by building just 50 miles of additional runways at the nation’s 25 busiest airports. “Passenger travel has tripled since 1978 when airlines were deregulated,” but only one new airport has been built during that time. Land near airports is caught up in gridlock – multiple owners who will not agree to sell their precious resources, and well-organized, oppositional homeowners who live in the flight-paths. Therefore, no new runways can be built and our country’s airline system remains mired in delays.

			The shifting nature of property rights has now entered a new area: the assembly of digital databases and digital property rights. “Google is trying to make tens of millions of copyrighted and non-copyrighted works searchable through its online database, Google Book Search… To protect authors’ interests, Google makes only short snippets of copyrighted works visible, enough so you can make an informed decision to buy or borrow the original work.” However, Google has still been sued by authors claiming copyright infringement. While the potential injury to any one author is minimal, the potential costs of having to negotiate with each author or copyright owner in order to coordinate the database would cost millions and would thwart altogether what could be an incredible resource to the public for the 21st century.

			Welcome to the Lexicon

			The first step to combating gridlock is to recognize it and describe it, but the terms are lacking. “Underuse,” for example, is not recognized by many resources as a legitimate word. When we lack a term for a social condition, this indicates that it is not visible or recognizable to most.

			The “commons” is a term that has long been used to describe land or resources accessible to all, as in the idea of a “village commons” as a shared and publicly available resource. We are also familiar with the notion of the “tragedy of the commons,” which occurs when the ensemble of collective actions overuse a shared resource, such as when the Chesapeake Bay is over-harvested for oysters, when a common pastureland is overgrazed, or even when “we drive alone to save a few minutes individually, but we collectively create congestion that slows us all.” The “tragedy of the commons” occurs when each individual pursues their best interest without concern for the collective interest or the sustainability of the resource. Solutions to overuse have traditionally been to limit access through regulation or privatization, for private owners can generally be expected to protect their own interests and a resource’s value.

			So, property has previously been understood according to the following dichotomy:

			Commons Property – Private Property

			Overuse has been equated with common property and private property has been considered the opposite.

			The idea of the anti-commons, and the corresponding underuse associated with it, however, has not been recognized in most thinking about property. We must substitute the dichotomy of “common” vs. “private” property with the idea of a continuum:

			Commons – Private – Anti-commons

			And along with introducing this third term, the dichotomy involving overuse must also be reconceived as follows:

			Overuse – Optimal Use – Underuse

			The anti-commons is the form of gridlock that exists when privatization goes too far and becomes an obstacle to the use or value of the resource. We can find situations resulting in diminished value at both ends of the property ownership spectrum – abuses of the commons and of the anti-commons – which map onto the property spectrum as follows:

			Overuse (Commons) – Optimal Use (Private) – Underuse (Anti-commons)

			The fact that the anti-commons, which blocks the creation of further wealth or value, can emerge as a result of private property taken too far is a paradox of the free-market system, and it is also a new concept for most citizens and policy makers. But once these terms are understood and policymakers train their eyes on gridlock, it can be found throughout our society.

			Where Are the Cures?

			The development of new medicines and therapies is dramatically hindered by the gridlock that results from the proliferation of competition between drug companies and too many patents. Modern tragedies involving cures either never pursued or delayed due to access to patents or research are widely apparent. For example, one drug company executive reports that his company had developed a promising treatment for Alzheimer’s, but could not bring it to market because of the need to purchase dozens of patents. “Any single patent owner could demand a huge payoff; some blocked the whole deal.”

			In another example, Bristol-Myers Squibb reports being unable to research the roles of over 50 proteins possibly involved in cancer because patent owners either would not grant permission or required too much money in royalties. The situation involving gene patents is likewise troubling, for “in the past thirty years, about forty thousand DNA related patents have been granted.”

			The evolving privatization of biomedical research over the past years and the current situation of drug patent gridlock have the most dire consequences in terms of the effects on public health. The public interest is pitted against the fiscal health of drug and biotech industries, for they pour money into drug research upon the assumption that they will profit from patents later. The problem of gridlock is not that one patent blocks research progress, but that research in the industry requires access to many, if not scores, of patented drugs, compounds or genes. In the drug industry, as in many high tech industries today, “invention requires assembling scattered bits of intellectual property from across the biotech frontier – it’s like trying to buy up all of the original big inches.”

			An important moment leading up to today’s gridlock was the Bayh-Dole Act, passed by Congress in 1980. “This law encouraged universities and other institutions to patent discoveries arising from federally supported research and then try to commercialize these technologies by transferring them to the private sector.” Although this movement brought millions of funding dollars into biomedical research, it also shifted the entire industry along the property spectrum, from the commons end, to a combination of private and ultimately anti-commons elements.

			Companies now spend millions of dollars and waste months and years of time on the legal matters and negotiations surrounding drug and research patents. Under the current system, companies sometimes even feel the need to act defensively and try to obtain patents merely in order to block competitors from doing so. The system has also produced firms known as “patent trolls,” who exist not to do research but merely to profit from the buying and selling
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