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      Chapter 1

      Memory Beyond Borders?

      
         
         
         
         
      

      
      On July 17, 1998, Nelson Mandela offered the following remarks as South Africa became
         party to the Rome Statute, which is the treaty that created the International Criminal
         Court (ICC): 
      

      
      
         We have sought to ensure that the ICC is guaranteed independence and bestowed with
            adequate powers. Our own continent has suffered enough horrors emanating from the
            inhumanity of human beings towards human beings. Who knows, many of these might not
            have occurred, or at least been minimized, had there been an effectively functioning
            International Criminal Court.[1]  
         

         
      

      Two decades later, on September 10, 2018, John Bolton, the U.S. national security
         advisor, delivered prepared remarks concerning the Trump administration’s approach
         to the ICC and what it represents. Bolton surmised that
      

      
      
         the United States will use any means necessary to protect our citizens and those of
            our allies from unjust prosecution by this illegitimate court. We will not cooperate
            with the ICC. We will provide no assistance to the ICC. We will not join the ICC.
            We will let the ICC die on its own. After all, for intents and purposes, the ICC is
            already dead to us.
         

         
      

      The gap between the panacea described by Mandela to the “illegitimate” institution
         decried by Bolton is the subject of this book. 
      

      
      The ICC is the first permanent juridical body designed to prosecute individuals who
         commit offenses including war crimes, crimes against humanity, and genocide. The adoption
         of the founding document, the Rome Statute, in 1998 was the crowning achievement of
         a decades-long movement to create a court that would hold individuals accountable
         for “universally condemned offences”[2]   that are “the most serious crimes of concern to the international community as
         a whole.”[3]   Twenty years after the adoption of the Rome Statute, the court is serving as an
         important instrument in the protection of human rights, and many see the Rome Statute
         as one of the most important international treaties after the adoption of the UN Charter
         in 1945. 
      

      
      Due to a series of sociopolitical and cultural developments since the end of World
         War II, human rights discourses have become increasingly institutionalized and universalized.
         This can be seen in watershed events including the Nuremberg War Trials in 1946, the
         signing of the UN Charter in 1945, and the subsequent adoption of the Universal Declaration
         of Human Rights in 1948. These events mark attempts to both institutionalize international
         cooperation and offer a tacit acknowledgment that such cooperation was in service
         of idealistic visions of human rights. These principles were tested in the 1990s as
         the crimes committed in former Yugoslavia and Rwanda prompted a stronger enforcement
         of international law in an attempt to safeguard human rights. Consequently, the ICC
         emerged after a period of intensification of international cooperation to protect
         and promote human rights in response to the atrocities committed throughout the twentieth
         century.
      

      
      Human rights discourses, and specifically questions about how to adjudicate human
         rights violations in international law, are closely connected to questions about collective
         memory. For instance, the Nuremberg War Trials were in part an attempt to influence
         the collective memory of the events or were later interpreted to fulfill that function.[4]   In the case of the ICC, while the most obvious work of the court is to put people
         who have played instrumental roles in committing atrocities on trial, the court’s
         larger function is symbolic. The court stands as a permanent memorial site that enshrines
         a commitment to memory beyond borders with the power to speak for a transnational community that is committed to particular rights and responsibilities that extend
         beyond geopolitical borders. 
      

      
      Cosmopolitanism and the Development of the International Criminal Court analyzes the development and implementation of the ICC to provide insight into how
         rhetorical action shaped the premier transnational juridical institution of our day.
         As an international juridical body designed to prosecute individuals for war crimes,
         crimes against humanity, and genocide, the ICC serves as a memory site for the institutionalization
         of human rights and as an illustration of a wider popular concern for international
         justice. As such, the ICC has the potential of shifting the production of memory and
         justice from primarily a national trajectory to a transnational one that also has
         the potential of strengthening our imagination of a transnational community. Central
         to this investigation is how and with what consequences advocates shaped the ICC as
         both a juridical institution and as a rhetorical figure representing a new vision
         of global community. An analysis of the rhetorical efforts to establish the court
         and the attempts to push for U.S. ratification will show that advocates for transnational
         human rights and increased international cooperation faced fierce and vocal opposition
         from state and nonstate actors.
      

      
      This text examines how idioms of human rights, international law, and international
         juridical institutions function as sites of both transnational and national memory
         formation. The International Criminal Court, as an institution of international criminal
         law, has shaped the transnational memory of human rights and as such serves as a case
         in point to illustrate how such human rights discourses are employed. Rhetors draw
         on human rights discourses both for producing and challenging the constitution of
         trans/national subjectivities and communities. Specifically, Cosmopolitanism and the Development of the International Criminal Court shows that human rights discourses in the context of the establishment and workings
         of the ICC both aid in constituting new transnational memory discourses and transnational
         subjectivities and simultaneously serve as important sites for the articulation of
         nationalist discourses. That is, discourses that seem to be most explicitly directed
         toward trans/nationalism are also discourses that are heavily steeped in nationalist
         language and reproduce rhetorics of the nation-state. 
      

      
      The forward slash used here in the word “trans/nationalism” highlights one of the
         primary contributions of this project. On the one hand are advocates of cosmopolitanism
         to whom the creation of a transnational community is a “genuine” aspiration. On the
         other hand are advocates who favor traditional nation-state sovereignty and by implication
         oppose the creation of a transnational or cosmopolitan community. This project demonstrates
         how both draw on nationalist rhetoric to achieve their goals. While it comes as no
         surprise that opponents of cosmopolitanism frame their rhetoric around the nation-state,
         it seems to be paradoxical that advocates of cosmopolitanism or discourses that appear
         to be necessarily transnational are packaged and sold to national audiences in a language
         that privileges the nation-state. We will see that these rhetorics have severe consequences
         for the cultivation and maintenance of transnational or cosmopolitan subjectivities,
         communities, and memory. 
      

      
      The political and cultural transformations brought about by globalization processes
         have recently given rise to the thriving scholarship on the concept of cosmopolitanism.
         While a comprehensive account of the multiple facets of cosmopolitanism is outside
         the scope of this project, I will provide a brief overview of the main tenets pertinent
         to this project. Originating in ancient Greek thought, cosmopolitanism referred to
         the belief that humans are part of two communities: our closest kin and humanity as
         a whole. The concept was revivified by Immanuel Kant in his 1795 essay “Perpetual
         Peace,” in which he envisioned cosmopolitan law as a structure of democratic republics
         guided by principles of mutual recognition and tolerance. Today, the concept of cosmopolitanism
         is being theorized in a host of disciplines with varying definitions and emphases
         that can roughly be divided into moral cosmopolitanism and legal/institutional cosmopolitanism.[5]   The moral strand, predicated largely on Kant’s notion of cosmopolitanism as a means
         to build solidarity, peace, and justice and the belief in a moral universalism, is
         concerned with issues of solidarity, feelings of belongingness, and ethical obligations
         that transcend national borders in a world community. It is committed to a global
         egalitarianism based on the notion that all humans have an equal moral status and
         thus a right to equal respect and concern regardless of nationality or citizenship.[6]   The legal/political strand focuses on establishing institutions of global governance
         and legal institutions to guarantee and secure the protection of universal human rights.
         In the latter approach, cosmopolitanism refers to a “vision of a global political
         consciousness that is generated and sustained by institutional structures.”[7]   As a whole, cosmopolitanism is understood as an emancipatory political ideal concerned
         with democratizing processes in a global context. 
      

      
      The two primary relevant contexts for this study in which cosmopolitanism is invoked
         is the field of international law and cosmopolitanism endorsed through global civil
         society. Robert Fine has recently pointed out, 
      

      
      
         Whilst international law has traditionally developed according to the principle that
            every state is sovereign within its own territory, cosmopolitanism endorses legal
            limitations on how rulers may behave towards the ruled; and whilst international law
            leaves it to states to protect the rights of individuals, cosmopolitanism looks also
            to the formation of international legal bodies above the level of nation-states to
            perform this function.[8]   
         

         
      

      Consequently, Cosmopolitanism and the Development of the International Criminal Court critiques how cosmopolitan ideals of a cosmopolitan community are advanced through
         the rhetorical discourses produced by and about international law and international
         judicial institutions, specifically the ICC. The second approach toward cosmopolitanism
         particularly relevant for this project is the argument that civil society and social
         movements occupy a significant role in the promotion of cosmopolitan ideals, partly
         due to their ability to create a global or transnational public sphere, which is seen
         by some as indicative of the formation of cosmopolitan citizenship.[9]   Raising awareness about issues of human rights, global social justice, transnational
         solidarity, and global democracy, global civil society has become a prime agent in
         shaping alternative, cosmopolitan communities guided by cosmopolitan values and principles.
         
      

      
      The underlying critical perspective guiding this work is the notion that communities
         are produced through discourse. This constitutive function of rhetoric, according
         to rhetorical scholar Michael Calvin McGee, is a “rhetorical fiction,” an entity that
         comes into being only through the process of being addressed rhetorically as a collectivity
         in which individuals must be seduced into a collective identity by at least provisionally
         abandoning their individual identity. The concept of “the people,” McGee argues, should
         be thought of more as a “process than [a] phenomenon,” suggesting that “the people”
         is a transient construction.[10]   “The people” exists only as long as the rhetorical discourse is effective in conjuring
         up a collective identity constructed of social and political beliefs or “myths” individuals
         are willing to accept. The entity of “the people” as a collective identity is thus
         always in the process of becoming and reconstitution while being on the verge of dissolution
         as discourse fails to constitute its subjectivity as a collective. 
      

      
      In addition to the constitutive function of rhetoric, this analysis is premised on
         the notion that international law plays a key role for the constitution of transnational
         communities and, more generally, the cultivation of a cosmopolitan consciousness.
         A key function in the development of transnational memory and cultivation of transnational
         communities is attributed to what sociologist David Hirsh calls “cosmopolitan law.”[11]   Cosmopolitan law emerged out of international law—which was concerned with protecting
         the rights of sovereign states—but seeks to “transcend” international law and limit
         state sovereignty by creating “minimum standards for the treatment of human beings
         by states.”[12]   The cosmopolitan criminal trial, then, fulfills a key function in the production
         of cosmopolitan law and, consequently, cosmopolitan memory. Hirsh argues that the
         “institutions of cosmopolitan law, as well as the body of law, rules and precedent
         on which they are based, are the mechanisms by which . . . cosmopolitan judgments
         may be arrived at.”[13]   Cosmopolitan law, and cosmopolitan criminal trials in particular, he argues, have
         the ability to produce “authoritative narratives of the crimes” and by doing so aid
         in the creation of “a global collective memory that can play a role in undermining
         myths of nationhood.”[14]   Applying international human rights standards and creating a transnational record
         of violations and jurisprudence, cosmopolitan law and its institutions have thus contributed
         to the forging of a “cosmopolitan social memory” and cosmopolitan consciousness.[15]  
      

      
      While memory discourses often emerge out of particular (that is, national or local)
         historic situations, the aim of this project is to contribute to the scholarship on
         the rhetoric of public memory by expanding the perspective of memory scholarship to
         include a stronger transnational focus. While memory discourses so far have been circumscribed
         by local or national contexts, the memory discourses produced by the ICC will contribute
         to a strengthening of transnational memory discourses and subjectivities. An analysis
         of the discourses emerging in the context of the creation, role, reach, and jurisdiction
         of the ICC demonstrates how such transnational trajectories are rhetorically employed,
         advanced, and resisted. Examining more closely the various ways in which the idea
         of transnationalism is invoked in these discourses will help chart the extent to which
         the formation of transnational subjectivities and thus the formation of a transnational
         community and sense of solidarity are possible. 
      

      
      While each of the chapters in this book focus on transnational memory discourses and
         discourses that constitute transnational communities, the focus of this project is
         on the residual challenges that the discursive framework of the nation-state poses
         to transnational or cosmopolitan memory. Thus, rather than solely illustrating the
         emergence of transnational memory discourses, the various moments in the development
         of the International Criminal Court that will be examined illustrate where the formation
         of an explicit move toward developing transnational subjectivities and transnational
         memory was rejected or obstructed. Taken together, an examination of these different
         moments in the development of the ICC demonstrate how the idea and practice of transnational
         memory and, by extension, the idea of the transnational or postnational subject or
         citizen, are alternatively cultivated and attacked.
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