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Dedication


To the memory of my parents and the promise of my children






Epigraph


And when the last law was down, and the Devil turned ’round on you, where would you hide, Roper, the laws all being flat?

—Robert Bolt, A Man for All Seasons
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Introduction

“So ideally if you could go back in time, how would you have reworded your tweet to convey what you were intending? . . . When you were posting the tweet that evening, was that in your personal capacity or was that professionally? . . . Was there anything different or unusual in that moment in how you posted that tweet? . . . When you read it yourself, do you think it sounds offensive? . . . Are you aware that other university community members, including students and alums, staff, and faculty have expressed that they were offended by your tweet?”

Those were the questions I faced one morning in February 2022, on a Zoom call with university bureaucrats. Two Georgetown offices were conducting a joint investigation into off-the-cuff comments I had posted on social media a few weeks earlier. Would I be allowed to start my job as the head of a prestigious law school center or terminated for wrongspeak? That was the bizarro world I found myself in. I didn’t think I was naive about higher education, but still my eyes were opened to the institutional rot in academia—most alarmingly at law schools.

When I accepted a position with Georgetown Law, one of the most prestigious law schools in the most credential-focused profession, I thought it would be an opportunity to have a big impact. After nearly 15 years at the Cato Institute, ultimately directing the think tank’s center for constitutional studies and rising to the level of vice president, I was open to a new challenge. Having developed Cato’s nationally renowned amicus curiae (friend of the court) brief program and published a bestselling book on the Supreme Court, I needed to consider what else I could do in my career. Having been invited to apply to be dean of the University of Tennessee’s law school the previous summer—which process included a required diversity statement, about which more later—I had begun thinking outside the box.

And so when Randy Barnett, the esteemed law professor who had revolutionized constitutional interpretation, offered to make me the executive director of the Georgetown Center for the Constitution, I had to take it. The center was renowned for advancing originalism, the idea that constitutional provisions should be interpreted according to their original public meaning. So that was a chance to do something different, to have more of an academic profile while expanding the center’s footprint in the world of legal policy and practice.

Well, if I wanted a new challenge, that was what I got—but it wasn’t quite what I’d imagined when Randy and I started discussing the possibility over dinner at a Capitol Hill bistro.

On January 26, 2022, five days before I was set to start at Georgetown, Supreme Court Justice Stephen Breyer announced his retirement. Or rather, because his press conference didn’t happen until the next day, it was announced for him. Rumor has it that it was White House Chief of Staff Ron Klain who had leaked the news, to lock in Breyer’s decision and ensure that there would be a vacancy for President Joe Biden to fill while Democrats had control of the Senate (which wasn’t assured past the 2022 midterms). Indeed, we haven’t had a Supreme Court confirmation process under divided government since 1991, when then-Senator Biden presided over an explosive set of hearings for Clarence Thomas.

I was on a plane to Austin, Texas, when the news broke. Upon landing, my phone blew up, and I spent the rest of the afternoon writing press statements and fielding media queries about Breyer’s legacy and the search for his successor. My bottom line was that it was unfortunate and unseemly that Biden was narrowing his candidate pool by race and sex—he had promised during the presidential campaign that he’d pick a black woman—but that whoever he picked would be a reliable vote on the Court’s left wing. After all, it has long been the case that Democratic-appointed justices vote much more in lockstep than their Republican-appointed counterparts do.

At a certain point, the immediate media cycle ended and I went to a dinner celebrating a friend’s new job. Walking back to my hotel from the restaurant, I was feeling festive and feisty. As I doomscrolled Twitter before going to bed—not recommended—I became increasingly upset about the criteria being applied to the Supreme Court nomination. I asked myself: If I were a Democratic president, whom would I tap? I got it: Sri Srinivasan, the chief judge of the US Court of Appeals for the DC Circuit—the second-most-prestigious court in the country—an Obama appointee who had argued 25 cases in the high court and was universally respected for his intellect and legal acumen. He had been born in India, to boot, and emigrated to Kansas with his parents, so he combined “diversity” and the American dream. Judge Srinivasan had the potential to have a huge impact as a justice and had been considered for the 2016 nomination that had ultimately gone to Merrick Garland but was now preemptively disqualified because of his race and gender.

So I fired off a late-night hot take on Twitter:

Objectively best pick for Biden is Sri Srinivasan, who is solid prog & v smart. Even has identify [identity] politics benefit of being first Asian (Indian) American. But alas doesn’t fit into the latest intersectionality hierarchy so we’ll get lesser black woman. Thank heaven for small favors?

Because Biden said he’[d] only consider black women for SCOTUS, his nominee will always have an asterisk attached. Fitting that the Court takes up affirmative action next term.

In other words, I argued in stilted Twitter prose that Judge Srinivasan was the best candidate, meaning that everyone else in the entire world was less qualified. So if Biden kept his promise, he would pick a less-qualified—or, given the platform’s character limit, “lesser”—black woman.

Then I went to bed.

Overnight, a firestorm erupted on social media, particularly over those three words: “lesser black woman.” I deleted the tweet and apologized for my inartful choice of words but stood by my view that Biden should have considered “all possible nominees,” as 76 percent of Americans agreed in an ABC News poll released a few days later. Many politicians and legal commentators made the same point.

But it was too late. My ideological opponents were out for blood, or at least my new job, even before I assumed it.

The day after the tweet was the second-worst day of my life, after another January day nearly 25 years earlier, when my mom died. I thought that I had blown up my life and killed my career. Everything I had worked hard for over decades—the sacrifices my parents had made in getting me out of the Soviet Union, the earnest striving of an immigrant kid to get to the Ivy League and work in the halls of power, the life my wife and I were building for our two young sons—all of it was crumbling. Over a tweet.

Never mind that no reasonable person could construe what I said to be offensive. It’s willful miscomprehension to read my tweet to suggest that “the best Supreme Court nominee could not be a Black woman,” as Georgetown Law dean William Treanor did in a statement that afternoon, or that I considered black women to be “lesser than” everyone else. Although my tweet could’ve been phrased better, as I readily admitted, its meaning that I considered one candidate to be best and thus all others to be less qualified is clear. Only those acting in bad faith would misconstrue what I said to suggest otherwise. Only those trying to get me fired for my political beliefs would campaign for my banishment from polite society.

Thanks to friends and allies with public platforms and private back channels to Dean Treanor—ranging from Bari Weiss to Kmele Foster and the organization on whose board he sits, the Foundation for Individual Rights and Expression (FIRE), to various other public figures and alumni—I wasn’t fired during those initial four days of hell. Instead I was onboarded and immediately placed on paid leave pending an investigation into whether I had violated any university policies. That investigation continued for more than four months of purgatory, during which I was banned from campus.

It’s clear now that the “investigation,” led by HR and an office with the Orwellian title of Institutional Diversity, Equity and Affirmative Action (IDEAA), and advised by the very prestigious (and expensive) Washington law firm WilmerHale, was a sham. The process was the punishment. It doesn’t take months to investigate a tweet—or to look at a calendar. Any junior law professor could’ve applied the law (the short policies at issue, particularly Georgetown’s vaunted Speech and Expression Policy) to the facts (an even shorter tweet) and come up with a quick answer—specifically that I had engaged in protected speech that wasn’t discriminating against or harassing anyone. But that didn’t happen, and as the process dragged on, it became abundantly clear that university officials were just stalling until students left campus.

And indeed, on June 2, 2022, about a week after the semester ended, I was reinstated on the technicality that I hadn’t been an employee when I had tweeted and so wasn’t subject to discipline under the relevant policies. I celebrated that technical victory in the pages of the Wall Street Journal, as one does, but soon saw that Georgetown had made it impossible for me to fulfill the duties I had been hired for. After digesting the IDEAA report that hit my email inbox that afternoon—a “confidential” document that has never before been published but appears in the appendix here, with my annotations—and after consulting with Randy, my lawyer, and other trusted advisers, especially my wife, I concluded that remaining in the job I was hired for was untenable.

I won’t rehash the explanation here—my resignation letter is also in the appendix—but suffice it to say that Georgetown implicitly repealed its free-speech policy and set me up for discipline the next time I transgressed progressive orthodoxy. Instead of participating in that slow-motion firing, I quit.

Ever since, I’ve been using the platform I’ve been given to shine a light on the rot in academia—and at law schools in particular. Because alas, as it turned out, my saga was no freak exception. You’d think that future lawyers would have greater appreciation for spirited and open engagement with provocative ideas. After all, they’ll be facing much harder situations in their legal careers than bad tweets. You’d think that legal faculty would be at the vanguard of protections for free speech and due process, given their deep understanding of the importance of the rule of law. But it’s at law schools in particular that academic freedom is under threat, free speech in retreat, and civil discourse a thing of the past. The illiberal forces of woke justice are on the march.

* * *

Legal education used to be a staid and intimidating enterprise. Think of The Paper Chase, the 1973 film set at Harvard Law and featuring the old-school teaching style of Professor Charles Kingsfield. The classroom scenes there have all the standard themes: teaching students how to think, probing the weaknesses of an argument, differentiating fact patterns to apply precedent. Kingsfield’s idiosyncrasies represent the demands of law school, where the most important skill is logic-based communication. Student acculturation into professional norms began with their being addressed as Mr. and Ms., updated from Miss as the profession modernized. All took the same rigorous curriculum (torts, contracts, property, criminal law, civil procedure) their first year before getting into doctrinal classes (constitutional law, corporate law, administrative law) their second year and more specialized or esoteric electives (securities, international law, Roman law) their third year.

What “extracurriculars” there were also related to professional training, such as participation in law reviews and moot court competitions, plus clubs for those interested in going into particular legal fields and “fun” things such as intramural sports and film societies. That cursus honorum produced what people want in their lawyers: the ability to see all sides of an issue, navigate complex rules, and work with people they don’t like to achieve their clients’ goals. The law was an esteemed profession because its practitioners were responsible for upholding the rule of law—including leveraging their skills and savvy to advocate for changes in the law as required.

Although the basic subjects taught in law schools, particularly in the first year, are largely the same as they were decades ago, much about them has changed, often radically. By this I don’t mean the leftward slant of the faculty, a tendency that began in the 1960s and has continued such that it’s now essentially impossible to become a law professor, especially in “public law” areas such as constitutional and criminal law, if you’re to the right of Bernie Sanders. Faculty activism, accelerated by the growth of clinical education—where practicing lawyers “teach,” with some notable exceptions, crusading social-justice litigation—and the generational change of Boomer liberals being replaced by Millennial progressives, is certainly a problem. But even more, nonteaching bureaucracies have grown to enforce a rigid ideological orthodoxy and student cultures have shifted to avoid even a hint of conflict with prevailing (left-wing) views. And “affinity groups,” divided by race, ethnicity, sexuality, and other signifiers, have balkanized the student body and inculcated identity-based advocacy.

Thus there have been, in just the last few years, numerous attempts to “cancel”—shame, ostracize, and threaten the careers of—anyone who deviates from a “safe” discourse. In April 2023, FIRE released a comprehensive report, “Scholars Under Fire,” that explored cancel culture in colleges and universities across the country. It examined attempts to punish or otherwise professionally sanction scholars from 2000 to 2022 for speech that is—or would be in public settings—protected by the First Amendment. Its findings are staggering, with 1,080 scholar sanction attempts, almost two-thirds of which (698) resulted in sanctions, including 225 terminations. Alarmingly, the annual number of attempts at cancellation has increased dramatically over time, from 4 in 2000 to 145 in 2022. Here are some highlights:


	More than one-third of attempts (37 percent) were initiated by undergrads, while graduate (including law) students accounted for 8 percent, fellow scholars 16 percent, administrators 28 percent, the general public 7 percent, and government officials 7 percent.

	Many more attempts to cancel or sanction have come from the targeted scholar’s left than his or her right, especially regarding attempts originating on campus. Indeed, 75 percent of attempts by undergrads, 82 percent by fellow scholars, and 94 percent by graduate students came from the left.

	More than a quarter of sanction attempts (27 percent) came from something the scholar had said in the classroom, 19 percent on social media, 19 percent in public, and 18 percent in scholarship. The social media figure is striking in that this forum developed only midway through the study.

	Scholars were most often persecuted for speech about race (39 percent). Other controversial topics included gender (18 percent), religion (11 percent), sexuality (9 percent), and protests against the police or military (9 percent).

	The top schools with cancellation attempts were Harvard (23), Stanford (22), UCLA (19), Georgetown (16), Columbia (14), and the University of Pennsylvania (14). Indeed, scholars at elite schools are targeted more often. The top 10 schools according to U.S. News & World Report have had 113 attempts, more than 10 percent of the total.

	Ninety of the top 100 universities have had at least one sanction attempt since 2000.



What’s most telling is that law professors were targeted more than any other discipline, 95 times out of 1,080 documented instances. The next two subjects are also central to the maintenance of our civic institutions: political science (79) and history (71).

For example, Professors William Jacobson of Cornell Law School and Thomas Smith of the University of San Diego (USD) Law School were condemned for politically incorrect commentary. Jacobson, the founder of the popular Legal Insurrection website, criticized the Black Lives Matter movement, after which students and alumni called for his firing. A large group of clinical faculty—including the directors of the First Amendment Clinic!—in consultation with the Black Law Students Association (BLSA) chapter denounced “defenders of institutionalized racism and violence.” Eduardo Peñalver, the dean of Cornell Law School, ultimately declined to take any action but issued a statement that supported the clinical professors and criticized Jacobson. Smith, meanwhile, posted on his personal blog an excerpt from a news article about the origin of Covid-19, adding that those who believed that the coronavirus hadn’t been created in a lab in Wuhan, China, are “swallowing . . . Chinese cock swaddle.” USD started an investigation, with Dean Robert Schapiro accusing Smith of reflecting “bias” that “demeans a particular national group.” The university ultimately determined that the blog post was protected by its academic freedom policy, but, again, the process itself is the punishment.

Then there are the cases of Professors Amy Wax of the University of Pennsylvania Carey Law School and Scott Gerber of Ohio Northern University (ONU) Law School, both of whom have won teaching awards at their respective institutions. They’ve both been persecuted and may yet lose their long-tenured positions for criticizing progressive shibboleths. Wax is a macrocosm of what happened to me, in that she’s facing cancellation for an entire body of work rather than a stray tweet. It all began in September 2017 after she wrote in an op-ed that the decline of bourgeois values has contributed to social ills and that not all cultures are able to prepare people to be productive members of society. She later argued that the cultures of countries to which people migrate are superior—but not for racial reasons—as well as criticizing Penn’s racial preferences for leading to black students’ ending up in lower tiers of achievement. Dean Theodore Ruger announced that Wax would no longer teach mandatory first-year classes because she had allegedly violated policy by discussing student grades. In April 2018, a university trustee emeritus, Paul Levy, who was also on the law school’s board of overseers and who had donated millions of dollars to the school, resigned in protest. “Please reconsider this illiberal ban on Wax’s pedagogy,” he wrote to Penn’s president, Amy Gutmann.

A couple of years later, after Wax said at a conference that the United States should take immigrants from countries with similar values to our own, students held a town hall at which Dean Ruger said her comments were racist and had caused “harm.” He also said that it “sucks” that Wax “still works here.” In April 2021, law school alumni filed a complaint about her 2017 comments, arguing that minority students could “reasonably assume” that she had violated the school’s anonymous-grading policy. The report of an outside investigator report found that the charges against Wax were baseless, and Penn doesn’t appear to have considered these findings actionable. The law school sat on the report for months, neither notifying Wax of its completion nor initiating any disciplinary process. Then in December 2021, after she said on a podcast that “the United States is better off with fewer Asians and less Asian immigration,” in the context of a broader argument about the challenges of demographic change, Ruger abandoned his defense of academic freedom to launch an official disciplinary process. He didn’t provide Wax the report that had exonerated her for some time, even as the disproved claims were incorporated into a final list of charges. Ruger asked the faculty senate to impose “major sanctions” in a process that had been used just a handful of times: the last time Penn had acted to get rid of a tenured professor, it was because he had killed his wife. In June 2023, the faculty senate’s hearing board indeed recommended a public reprimand, a one-year suspension at half pay, the removal of Wax’s named chair and summer pay, and a requirement for her to note in public appearances that she doesn’t speak for Penn Carey Law. The university confirmed those sanctions in September 2024. Wax’s case raises intense concerns about the future of academic freedom—particularly since it’s an illiberal persecution led by lawyers.

But at least Wax has been fully aware that she’s under the gun for her speeches and writings. Scott Gerber is undergoing a similar “investigation,” but in a Kafkaesque process that’s both secret and won’t reveal the charges against him. In January 2023, Gerber received an email telling him that ONU had opened an investigation of him, without being given any details. The professor and his counsel repeatedly explained that without being given specifics, he could not adequately defend himself against what allegations there might be. A month later, an outside lawyer notified Gerber that his lack of cooperation could bring career-related consequences—and so, in April, campus security officers entered Gerber’s classroom and escorted him to the dean’s office. Armed town police followed him down the hall. Dean Charles H. Rose III immediately removed him from all “teaching, service, and scholarship duties” and banished him from campus. Rose told Gerber that if he didn’t sign a separation agreement and claims release in the next week, ONU would begin dismissal proceedings. When a gobsmacked Gerber pressed for reasons, the only reply was “collegiality.”

Gerber is no fool and surmises that his resistance to aggressive DEI initiatives—those that don’t include viewpoint diversity and would lead to illegal employment or admissions practices—had ruffled feathers. Still, he wasn’t exactly a pariah, either on campus or in broader academia. His teaching evaluations were excellent, and his courses were filled to capacity. In September 2022, he was elected vice chair of the University Council by acclamation. Cambridge University Press published his tenth book in 2023, and he was reappointed to the Ohio Advisory Committee of the US Commission on Civil Rights. His lawyers asked for the specifics of what he’s supposed to have done wrong many times, as have FIRE, the Academic Freedom Alliance, and the American Association of University Professors (AAUP). AAUP is notable; it’s no ideological group but a hybrid organization that’s part think tank, part advocate, and part labor union. Its stated mission is to “advance academic freedom and shared governance; to define fundamental professional values . . . and to ensure higher education’s contribution to the common good.” When such institutionalists argue that “an absence of collegiality ought never, by itself, constitute a basis for . . . dismissal for cause,” they can’t be ignored out of hand. ONU eventually moved to start a termination process, which led Gerber to ask a state court for a temporary restraining order, which the judge granted. The judge also ordered ONU to produce its charges, including any formal complaints or grievances. However that process turns out, Gerber is well-positioned in his lawsuit for defamation and a host of other torts and employment law violations. By the way, the school’s motto is Ex diversitate vires: Out of diversity, strength.

Nearly all these cases follow the same pattern: Students weaponize hurt feelings—which are often performative, not genuine—to demand the obliteration of a political opponent’s career. Institutional cultures are so weak, thanks to a bureaucratic explosion and increase in academic activists, that administrators are easily overwhelmed by these moral panics and either engage in performative denunciations of the accused or actually terminate them. This pernicious dynamic is reminiscent of the Chinese Cultural Revolution, in which students publicly shamed and otherwise humiliated professors to scare them into ideological obedience.

There’s some resonance here with my case, where the campaign against me had more to do with my ideology than my tweets. “I’ve talked to many left-leaning friends here in private who admit freely that the BLSA demands go over the top or concede they only want Ilya fired because of his conservative political views,” one Georgetown student who chose to remain anonymous told National Review. “One person told me they didn’t like his views on masks. Another told me they thought he was racist because he advocates for conservative policies . . . People worry about losing journal spots, jobs, or letter grades if they aren’t woke enough and so aren’t willing to say anything.” But during my suspension, Georgetown Law hosted Mohammed El-Kurd, who accused Israel of “unquenchable thirst for Palestinian blood”—literally, he said, Israelis “harvest organs of the martyred” and “feed their warriors our own.”

And then there’s the disruption of outside speakers. Indeed, one “fun” aspect of my Georgetown purgatory was being shouted down at a long-planned event at the University of California Hastings College of Law (since renamed UC College of the Law, San Francisco, because of Mr. Hastings’s political incorrectness). That experience was no isolated incident, not even in that one month of March 2022. The week after, a similar thing happened at Yale, ironically over a panel bringing together lawyers from the left and right who agreed on the importance of free speech. Dean Heather Gerken basically buried her head in the sand. Then it happened again at the University of Michigan, when students obstructed a debate on a Texas abortion bill. I learned of that event only because I was due to speak there the following week. Then it happened a year later with the shutdown of US Court of Appeals Judge Kyle Duncan at Stanford, with the mob egged on by the dean of diversity, equity, and inclusion (DEI). Remember, this is going on at law schools, having migrated from the craziness that we’ve seen for some time on the undergraduate campuses, from which we even have a word—sophomoric—to describe youthful immaturity.

That’s why this is so worrisome. If an English or sociology department is led astray—if an entire academic discipline goes off the rails—that’s unfortunate and a loss to the richness of life and the accumulation of human knowledge. But the implosion of legal education has much more dire consequences, as I told the Wall Street Journal’s Tunku Varadarajan when he interviewed me for that newspaper’s “weekend interview” feature in March 2023. Law schools train future lawyers and politicians and judges, who are the gatekeepers of our institutions and of the rules of the game on which American prosperity, liberty, and equality sit. An illiberal takeover of medical schools might be more immediately dangerous, in that you wouldn’t have the best doctors treating people, but law students who police their professors’ microaggressions and demand the “deplatforming” of “harmful” speakers will eventually be on the federal bench. Even before that, they’ll be occupying positions of authority, bringing legal cases, occupying corporate general counsel’s offices, and filling the partnership ranks of big firms. Without any understatement, it would be a disaster for the American way of life to have future generations of lawyers think that applying the law equally to all furthers white supremacy or that the strength of one’s rights depends on one’s level of privilege—or that due process and freedom of speech protect oppressors and perpetuate injustice.

The problem isn’t limited to canceling professors and treating speakers differently based on their viewpoints. The illiberal takeover of law schools involves the clash between the classical pedagogical model of legal education and the postmodern activist one. This dynamic was crystallized in Stanford DEI dean Tirien Steinbach’s memorable question to Judge Duncan, “Is the juice worth the squeeze?” It’s just a cute way of giving ideological opponents a heckler’s veto—not just on speakers, but on class materials, extracurricular activities, whatever. If they hate an idea enough, surely it isn’t worth exposing students to a person who espouses that idea. Progressive students in particular envy the protest culture of the 1960s and think their every cause is akin to that of the civil rights movement. Well, apply the juice-squeezing notion to Selma, Alabama, and see where you end up; it’s not with the people marching across the Edmund Pettus Bridge. What an associate dean of a top law school was advocating is the exact opposite of freedom of speech and association, equality, and due process of law, let alone the development of lawyers capable of understanding all sides of a legal issue to be able to zealously advocate for their clients and uphold the rule of law.

Then, law schools got more than their fair share of attention during the eruption of antisemitism following Hamas’s attack on Israel on October 7, 2023. The president of NYU Law School’s student bar association circulated a schoolwide newsletter blaming the Jewish state for the attack. Later in the school year, protesters disrupted a graduating-student dinner at the home of Berkeley Law School dean Erwin Chemerinsky. (For more on antisemitism at Berkeley, see chapter 7.) And after the NYPD cleared out the anti-Israel encampment at Columbia in May 2024, the student editors of the Columbia Law Review claimed to be “irrevocably shaken” and demanded that their school cancel final exams and pass all students, or at least move to “mandatory Pass/Fail during this horrific time for our campus.” Later that month, the same journal published an inflammatory article arguing that Jews “capitalized on the Holocaust to create a powerful narrative that monopolizes victimhood”—after an unusually secretive editorial process that excluded Jewish students and others who might object—causing the Law Review’s board of directors (alumni and professors) to temporarily suspend the publication’s website.

How did all this happen?

Well, like a lot of stories of decline, this one happened first gradually, then suddenly. This book uses my “lived experience” as a jumping-off point to discuss how the growth of bureaucracies generally, and DEI offices in particular, have fueled a monstruous shift in the legal academy. The Covid pandemic and “racial reckoning” provoked by George Floyd’s killing accelerated those pathological trends such that critical race theory, once thought to be a relic of the 1980s and early ’90s, returned with a vengeance. Radicals went on the march as intolerant faculty and weak administrators let them. The at-best mealymouthed response by university leaders to the explosion of antisemitism after Hamas’s barbarism—and indeed the fomenting of that terrorism apologia by DEI ideologies instructing that Israel is an “oppressor”—opened people’s eyes to academia’s moral corruption, including at the nation’s top law schools.

These are systemic issues. What we’re seeing isn’t the age-old complaint about liberal professors—the ideological ratio among either faculty or students hasn’t changed much since I was in college 25 years ago or law school 20 years ago—but careerist administrators who placate the radical left. Whenever deans and presidents stand up for free speech and the core truth-seeking mission of any academic institution and enforce long-standing rules against disruption and intimidation, the mob disperses, but most university officials are amoral but ambitious bureaucrats. They’re spineless cowards.

Even white-shoe law firms—no bastions of rectitude—blanched at the pro-genocidal sentiment unleashed last fall, warning deans that they won’t hire graduates who engage in “discrimination or harassment” against Jewish students. More than 100 firms ultimately signed an unprecedented joint letter scolding law school leaders for failing at their most basic jobs: “As educators at institutions of higher learning, it is imperative that you provide your students with the tools and guidance to engage in the free exchange of ideas, even on emotionally charged issues.”

Is there anything we can do to stop or reverse these illiberal tendencies? Should we—those of us who care about universities’ traditional truth-seeking mission and law schools’ commitment to the American constitutional order—just throw up our hands, gird our loins, and regroup to fight elsewhere? Surely we need to develop novel responses to heterodox challenges, ones that involve culture, legislation, and institution-building.

I cover all that here. I’ve long been an advocate for free speech, constitutionalism, and classical liberal values—including in educational settings—but only by living through this crucible did I truly understand the urgency of the task.





Chapter 1

Law Schools Shape Our Society

Law schools are different from academic departments. They train future lawyers and politicians and judges, who are the gatekeepers to our institutions, about the rules of the game. That game has the highest of stakes: the rule of law, upon which American prosperity, liberty, and equality sit. An illiberal takeover of medical schools might be more immediately dangerous, in that you don’t want doctors selected for their identity over their merit and then discriminating against patients in the name of “equity.” But the sorts of students you see on the news who rage against anyone who slightly disagrees with them are people who, in 20 years, are going to be joining the federal bench. Even before that, they’ll be holding important government positions, bringing lawsuits, and advising Fortune 500 companies.

Already, law firm partners cower in fear of their associates, who question their firms’ representation of certain types of clients and demand that statements be made after Supreme Court decisions and political developments.

For example, a friend of mine who’s pro-life was a partner in the Houston office of a large global law firm and ran into trouble after the Supreme Court overturned Roe v. Wade in the Dobbs case. Various firm leaders asked her to handle some pro bono clients who were advocating for abortion rights. She said she was too busy and didn’t make a stink over it. Eventually, the managing partner of the Houston office said, “Well, I guess you’re pro-life. What a waste of a female equity partner.” She now practices independently.

In late 2022, another big firm, Hogan Lovells, fired a senior partner, Robin Keller, for positive comments she had made about Dobbs during a conference call advertised as a “safe space” for female lawyers. Keller was called a racist for referring to what some have called a “genocide” regarding the disproportionately high rates of abortion in the black community. Other participants in the call said that they had “lost their ability to breathe.” The firm cut Keller off from its email and document systems within hours, suspending her pending a three-week investigation that resulted in her termination.


And it’s not just unfashionable opinions on abortion or “social” issues of sexuality or identity that Big Law finds objectionable. Take the case of former solicitor general Paul Clement, whom many consider to be the best appellate lawyer in the country, along with his colleague Erin Murphy. After they won a landmark Second Amendment victory before the Supreme Court in June 2022, their firm, Kirkland & Ellis—which had long been thought of as being among the more conservative large firms—ordered them to drop their politically incorrect clients or resign. They walked away, announcing their departure in the Wall Street Journal, just as I did. Kirkland claimed that it was purely a business decision, that its clients felt uncomfortable with the ideological valence of Clement’s litigation practice. Blaming clients is a classic dodge, reminiscent of the firms that said in the 1950s that they’d hire black lawyers except that their clients wouldn’t go for it.

Cancel culture has been a pox on the body politic for years now, but this censoriousness and moral panic—far from mere “accountability,” as its proponents claim it is—can exist in certain places with minimal harm to society as a whole. It’s probably good for our thinnest-skinned citizens to cluster away in ivory towers distributing niche liberal arts degrees. But again, law schools are different. Their graduates aren’t going to shuffle off, as gender studies majors do, to similarly academic and inconsequential jobs. No, law graduates, an increasing number of whom have undergraduate degrees in activism that masquerades as education, will end up running the country. They’re the elite in training.

Contrary to popular perception, corporate law firms haven’t been dominated by Republicans (let alone conservatives) for quite some time. That means the conflict is largely an intra-left purity battle, as liberal partners live in fear of activist associates who want to burn the place down—and still be paid $200,000 to do so. Lawyers at top law firms in New York, DC, LA, and elsewhere constantly worry about saying the wrong thing or proposing to take the wrong client.

It’s not a new development for law firms to shy away from representing controversial clients, but what used to be a sporadic occurrence has become more commonplace. Younger lawyers often consider representing a client to mean supporting that client’s actions or agreeing with its beliefs. Even amicus briefs are one-sided as far as Big Law is concerned; in Dobbs and the Harvard/University of North Carolina affirmative action challenges, the highest-profile Supreme Court cases of the last few years, not a single brief was filed by the Am Law 200 (the top 200 American law firms by revenue) on the winning side. I’ve experienced a microcosm of this myself; even as major firms are still willing to file briefs on behalf of the Cato and Manhattan Institutes in certain types of cases—typically in regulatory areas, nothing that approaches hot-button political issues—certain lawyers remove their names from their own briefs lest they be doxed in future for such unsavory associations.

Then there’s the worry about losing corporate clients, which have become as narrowly ideological as many other American institutions. Law firms feel pressure to stop representing (or not to represent in the first place) many kinds of politically incorrect clients: oil companies and gun manufacturers, Republican-controlled legislatures, anyone challenging the Biden administration’s environmental or vaccine regulations, or anyone associated with Donald Trump. If representing tobacco companies can cost them business, they reckon, imagine the financial harm from defending a “transphobe” or “racist.” Even religious-liberty cases that have nothing to do with abortion or LGBTQ-related issues are off the table. The same white-shoe bar that fell over itself to represent Guantánamo detainees in the wake of 9/11 and that bristled at accusations of being “pro-terrorist” now looks askance at a group of nuns who just want to be left alone to practice their faith even if it runs afoul of some bureaucrat’s interpretation of Obamacare. The Overton window shift we’ve seen in law schools has graduated into the real world.

According to a summer 2020 survey conducted by the National Association of Law Placement (discussed in chapter 12 with reference to law schools), 99 percent of the 240 law firms responding implemented new antiracism and/or DEI initiatives after the murder of George Floyd, 93 percent have at least one DEI committee or staff member, 76 percent issued a statement about racial justice, 69 percent increased racial-justice-related pro bono commitments, 63 percent required new or increasing antiracism training, 58 percent offer diversity scholarships or fellowships for law students, and 52 percent developed new partnerships with organizations focused on racial justice or DEI. These numbers have undoubtedly increased since then.

Much of this seems self-defeating. Would you hire a lawyer who claims to be made to feel “unsafe” by a court ruling? Shouldn’t a lawyer who heckles a judge in court go to jail for contempt? Is a lawyer who constantly needs “personal days” to get over perceived social slights cut out for the billable-hour-obsessed world of corporate practice? You would think not—but the jury’s still out, as it were, on what the legal culture will be like if the current trends continue.

After all, professors have long been shying away from entire topics, not just conservative perspectives on those topics. Rape and hate crimes, for example, are too sensitive. Too many professors have been tripped up when, say, writing exam questions. Yet law school faculties do their students a real disservice by not training them in how to advocate in the real world. Litigation is not a conversation between the left and the far left.


Fundamentally Transforming American Institutions

Except when it is. Canada, for example, provides a glimpse into the future. Legal activists there don’t simply seek to address unjust decisions but also to attack the very pillars of the rule of law in a liberal democracy.

The first bedrock principle to come under attack was equality under the law, with a movement to racialize the law in a way that treats people differently according to their skin color or ethnic background. Canada has instituted the use of Impact of Race and Culture Assessments (IRCAs), presentencing reports that allow “Black and racialized Canadians” to show how systemic racism motivated them to turn to crime. First used in an attempted-murder case in Nova Scotia in 2014, IRCAs encourage Canadian judges to give more lenient sentences to nonwhite criminals on the ground that they’ve been subjected to historic and systemic racism—without even the need to establish concrete instances of racial discrimination in the life of the specific defendant. This is all built on previous innovations that required judges to “pay particular attention to the circumstances of aboriginal offenders,” which in the last quarter century has led to lighter sentences for Native Canadians, who are vastly overrepresented in prisons.

That racialist approach to criminal law has already moved into the United States. In 2020, California passed the Racial Justice Act, giving felons the right to challenge their convictions as being racially biased. And in 2023, the California State Assembly passed a bill explicitly requiring judges to consider a convicted criminal’s race when determining his or her prison sentence. Even without legislative change, some judges now see themselves less as impartial adjudicators and more as agents of social change. During the 2020 Black Lives Matter protests, the state of Washington’s Supreme Court put out a letter opining that “[a]s judges, we must recognize the role we have played in devaluing black lives” and reminding courts that “even the most venerable precedent must be struck down when it is incorrect and harmful.” Massachusetts Superior Court Judge Shannon Frison, meanwhile, promised to “never be silent or complicit again, in any courtroom or any context.” As the Washington Free Beacon’s Aaron Sibarium has observed, “Such statements are not mere virtue signaling. They reflect sincerely held beliefs with real-world consequences.”*

Another wrongheaded attempt to address racial disparities in the law has led, predictably, to making the justice system worse for minorities. In the past few years, the Arizona Supreme Court eliminated the ability of trial attorneys to strike jurors without giving a reason, in response to a petition claiming that these “peremptory challenges” were racist. Elite liberals cheered, while defense attorneys who actually represent racial minorities were aghast, because the ability to eliminate jurors with perceived bias (of any kind) is of much greater benefit to minority defendants than are protections against prosecutors’ potential dismissal of minority jurors.

Even the fundamental principle that one is innocent until proven guilty beyond a reasonable doubt is under attack. Making the prosecution carry the burden of proof is part and parcel of that concept. In 2019, however, the American Bar Association nearly passed a motion urging legislatures and courts to adopt the trendy “affirmative consent” standard for sexual assault cases—already in place in California on college campuses—which would shift the burden of proof onto the accused. Fierce opposition from cross-ideological legal scholars and defense lawyers sank the measure at the last minute, but nearly 40 percent of delegates voted for the proposed model rule. The motivation behind the change is that the existing social stigma for making sexual assault claims is already so high that it does enough to disincentivize false accusations.

Making the accused establish his innocence, the logic goes, promotes justice far more than forcing victims to relive their violation again and again. While one understands the emotional appeal of this argument, the history of racism in this country shows abundantly how often false accusations have been weaponized against nonwhite men. Look no further than To Kill a Mockingbird, in which Atticus Finch defends, against the overwhelming weight of community sentiment, a black man falsely accused of raping a young white woman. At the end of the day, again, the original principle of due process is a far better bulwark for vulnerable minorities than the trendy new legal activism.

As Sibarium wrote, “we don’t need to speculate about how temper tantrums in New Haven will reshape American institutions. The ideas underlying these outbursts have already spread to boardrooms and government agencies,” as well as to courts and legal regulators. In 2021, NASDAQ implemented gender and race quotas for new listings. Food-delivery companies waived fees for orders from black-owned restaurants during the Covid pandemic. New York City employed racial considerations in medical treatments, while several states gave racial minorities earlier access to vaccines. Some such programs were blocked, like the federal government’s distribution of pandemic relief such that minority-owned businesses would get more funds sooner. Litigation continues over other Biden administration applications of “equity” to engage in race-based policymaking, but the fundamental principle of equal treatment under the law is fraying.

Rebecca Slaughter, one of five members of the Federal Trade Commission, which oversees consumer protection and antitrust enforcement, posted on Twitter in September 2020, “There’s precedent for using antitrust to combat racism. E.g., South Africa considers #racialequity in #antitrust analysis to reduce high economic concentration & balance racially skewed business ownership.”

What that meant was that government should step in if a company board didn’t fit a diversity quota. Slaughter, who’s a former counsel to Senate Majority Leader Chuck Schumer, is saying that her agency should throw out its legislated mandate to ensure competition and protect consumers, in favor of an ideological goal that Congress did not authorize. Her proposal is environmental, social, and governance (ESG) standards—an evaluation of companies that goes beyond their financial bottom line—on steroids. It’s bad enough for private-equity firms to evaluate investment targets based on how progressive their corporate policies are. But when a regulator might treat a company differently based on its board’s racial makeup, it’s a recipe for societal balkanization and ethnic tribalism. The Securities and Exchange Commission might approve or disapprove a securities registration based on social justice criteria. The FTC, Sibarium noted, “might even block a merger if the resulting conglomerate would be insufficiently diverse—something that has actually happened in South Africa” (not exactly a model of either good governance or racial harmony). Jobs, companies, investments, commercial and industrial development: all economic understandings are subject to massive reorganization that go far beyond the conventional arguments between left and right on how to regulate the market.

What could motivate such an extreme anti-institutional argument? It all comes down to a philosophically anarchic belief now common on the far, illiberal left: the idea that neutrality is impossible. “I want to be working to promote equity, rather than reinforce inequity,” Slaughter said on CNBC soon after posting her Twitter comments. She decided that “it isn’t possible to really be actually neutral, nor should we be neutral in the face of systemic racism and structural racism.” It’s Ibram Kendi dressed up for the C-suite. This “antiracist” opposition to legal neutrality is infecting more and more of the legal profession. The idea that lawyers’ duty to confront (a particular definition of) injustice must supersede all else has eroded the norm that every American deserves legal representation and even the norm that the law should treat everyone equally. As Noah Phillips, another member of the FTC, explained, “Deliberately attempting to apply the law in an unequal fashion, based on the preferences of those in power, is inimical to the rule of law.” Still, in the strategic plan that the FTC adopted in late 2021, the agency listed “support equity for historically underserved communities” as one of its four objectives for each of its missions regarding consumer protection and competition, respectively.

Attacking equality and neutrality under the guise of supporting equity isn’t just a niche bureaucratic fad. The Biden administration also got into the act. On January 20, 2021, on his first day in office and as his very first official act, President Biden signed Executive Order 13985 (Advancing Racial Equity and Support for Underserved Communities Through the Federal Government), which established that “affirmatively advancing equity, civil rights, racial justice, and equal opportunity is the responsibility of the whole of our Government.” The order asserts that converging economic, health, and climate crises exposed and exacerbated inequities that can be remedied only by a comprehensive approach to advancing equity for all, especially by fighting structural racism. Accordingly, each unit of government must evaluate “whether, and to what extent, its programs and policies perpetuate systemic barriers to opportunities and benefits for people of color and other underserved groups.”

Note the slyness of the language. Who could possibly support “perpetuat[ing] systemic barriers”? But those barriers are bulwarks against identity-based rules, which are now to be replaced with race essentialism. That’s why Biden’s order also revoked President Trump’s Executive Order 13950 of September 22, 2020 (Combating Race and Sex Stereotyping), which, among other things, blocked federal agencies and contractors from giving workplace training based on “divisive concepts.” Apparently it was unacceptable to the new president that the government be unable to advance a “vision of America that is grounded in hierarchies based on collective social and political identities rather than in the inherent and equal dignity of every person as an individual.”

Five months later, on June 25, 2021, Biden issued Executive Order 14035 (Diversity, Equity, Inclusion, and Accessibility in the Federal Workforce), which “establishes that diversity, equity, inclusion, and accessibility are priorities for my Administration and benefit the entire Federal Government and the Nation” and tasks various high officials with developing a governmentwide DEI strategic plan. All federal agencies must now report on their progress in implementing that plan to make “advancing diversity, equity, inclusion, and accessibility a priority component of the agency’s management agenda and agency strategic planning.”

Then, on February 16, 2023, Biden signed Executive Order 14091 (Further Advancing Racial Equity and Support for Underserved Communities Through the Federal Government), which, after praising his administration for delivering “the most equitable economic recovery in memory,” doubles down on “an ambitious, whole-of-government approach to racial equity and support for underserved communities and to continuously embed equity into all aspects of Federal decision-making.”

To wit, the order established a White House Steering Committee on Equity and requires each cabinet secretary or agency head to “have in place an Agency Equity Team within their respective agencies to coordinate the implementation of equity initiatives and ensure that their respective agencies are delivering equitable outcomes for the American people.” One of the order’s provisions, titled “Embedding Equity into Government-wide Processes,” requires the Office of Management and Budget to “support equitable decision-making, promote equitable deployment of financial and technical assistance, and assist agencies in advancing equity,” while also “designing, developing, acquiring, and using artificial intelligence and automated systems in the Federal Government . . . in a manner that advances equity.”

There are too many of these kinds of executive orders, actions, and proclamations to include here, at least one for every demographic subgroup plus others that focus on specific parts of the government. Each one recites a litany of claimed achievements on diversity, equity, social justice, and other related measures, whether through seemingly unrelated legislation or previous executive actions. For example, on March 8, 2021, the socialist/Soviet-originated International Women’s Day, the Biden administration created a Gender Policy Council, which soon rolled out a National Strategy on Gender Equity and Equality. It all makes previous efforts, even those by the Obama administration, such as the October 2016 Presidential Memorandum on Promoting Diversity and Inclusion in the National Security Workforce, seem like child’s play.

The upshot is that, in no uncertain terms, the federal government has now fully adopted the DEI agenda and, through its army of lawyers and bureaucrats, is implementing and reinforcing it throughout every nook and cranny of its increasing reach into our lives. So even if the only kinds of jobs that law school graduates who spew epithets at federal judges may be qualified for are in corporate DEI offices and the Biden administration’s equity commissariats, those jobs now have real power. It’s the road to regime change.

I’ve seen firsthand exactly how hellish such a society would look.




Chapter 2

The Online Mob Takes No Prisoners

On the morning of January 27, 2022, I woke up in my Austin hotel room refreshed and ready to take on the world, knowing that I would now be spending the week before I joined the Georgetown Law faculty discussing Justice Breyer’s legacy and succession. But when I checked my phone, my heart sank and I realized I’d be taking on the world in a completely different way.

My tweets from right before bed—saying that, given President Biden’s race and sex criteria, we’d end up with a “lesser black woman” on the Court who’d always have an affirmative action asterisk attached—had gone viral. And not in a good way. That morning after the night before began one of the worst days of my life.

A Twitter troll named Mark Joseph Stern, Slate’s legal correspondent and my longtime self-appointed antagonist, had taken advantage of my inartful phrasing to go after my head—or, more precisely, my job. Screencapping my tweets, he commented, “I hate to draw attention to this troll because attention is what he craves. But now that @GeorgetownLaw has hired him, I feel an obligation to condemn his overt and nauseating racism, which has been a matter of public record for some time. I am deeply ashamed of my alma mater.”

Before Stern’s salvo, my tweets hadn’t been getting that much attention. But afterward, the mob piled on. In addition to the usual collection of bots and anonymous accounts, left-wing activists and intellectuals who were already upset about my hiring pounced. Most notably, law professor Aderson Francois, who directs the civil rights section of Georgetown’s Institute for Public Representation, asked me to “clarify”: “Mr. Shapiro, as one of your future Georgetown colleague[s], I am curious: is your phrase ‘lesser Black woman’ meant to describe a particular Black woman or do you intend ‘lesser Black woman’ to encompass the general set of Black women under consideration for the seat?”

To her credit, another Georgetown law professor, Rosa Brooks, also the associate dean for centers and institutes, emailed with advice and support. We ended up talking on the phone later that morning, and she counseled me about what to do to get ahead of the growing controversy. Nobody would accuse Rosa of being anything but on the left politically, but she showed grace, compassion, and professionalism to me from day one.

I had my online defenders, to be sure. Still, I quickly realized that things were getting out of hand and that a debate about what I had actually meant—even if those who were against me were disingenuous—was both professionally unhelpful and a distraction from my point about judicial nominations. So I deleted the tweets and responded to Professor Francois by quote-tweeting his question and saying the following: “I apologize. I meant no offense, but it was an inartful tweet. I have taken it down.”

Stern also got some social media backlash, causing him to backpedal and insist that









Damage Control





















The End of the Beginning
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