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Praise for The Court v. The Voters


“Are you worried about American democracy? Are you hoping the Supreme Court will save us? Well, for the last five decades, in cases from Bush v. Gore to Citizens United v. FEC, the right-leaning Court has regularly sided with democracy’s enemies. In this incisive, eloquent, and important book, Joshua Douglas has the receipts—and a warning about what the Court might do to us next.”

—Adam Cohen, author of Supreme Inequality:
The Supreme Court’s Fifty-Year Battle for a More Unjust America

“In evaluating election rules, the Supreme Court now deemphasizes harm to voters and defers to state lawmakers. But this distressing story doesn’t end here, as Douglas shares his judicious strategies for shoring up our democracy.”

—Jennifer Frost, author of “Let Us Vote!”:
Youth Voting Rights and the 26th Amendment

“Josh Douglas reminds us in The Court v. The Voters of Alexander Hamilton’s prediction that of the branches of government, the judiciary ‘will always be the least dangerous to the political rights of the Constitution.’ Not anymore, he argues eloquently in this passionate book that briskly but thoughtfully analyzes nine key Supreme Court cases. One of the country’s leading election law experts, Douglas shows how the Supreme Court has become ‘the most dangerous branch’ when it comes to voting rights and the power of political money. An important guide for all who want to protect and advance American democracy.”

—E. J. Dionne Jr., author of Why Americans Hate Politics
and coauthor of 100% Democracy: The Case for Universal Voting

“Joshua Douglas has written another required read for those interested in the complicated history of voting rights in the United States. These cases are necessary for understanding where we are, and Douglas has offered clarifying explanations of their continued relevance to our country’s modern struggles.”

—Jessica Huseman, editorial director of Votebeat

“Professor Douglas persuasively shows how the Supreme Court has profoundly undermined American democracy. He tells the story of nine cases, beginning in 1974, that individually and together have done great damage to the election system in the United States. Saving our democracy requires taking the lessons of this book, and its recommendations, very seriously.”

—Erwin Chemerinsky, dean and Jesse H. Choper Distinguished
Professor of Law, University of California, Berkeley School of Law

“In this smart and important book, Joshua Douglas expertly explains and demystifies urgent topics all Americans need to know and understand: how the Supreme Court spent decades chipping away at voting rights, and what our country can do now to repair the damage.”

—Erin Geiger Smith, author of Thank You for Voting

“Josh Douglas’s detailed examination of how key U.S. Supreme Court cases have harmed the interests of voters is incredibly useful—and disturbing! Professor Douglas provides the correct diagnosis: a series of compounding rulings have severely undermined the fundamental right of voters to participate meaningfully in our democracy.”

—Trevor Potter, president, Campaign Legal Center

“Progressive voters are angry at the Supreme Court for failing to protect voting rights, but many do not understand exactly what the Court did or the stories behind the cases. Joshua Douglas offers a readable field guide to Citizens United, Bush v. Gore, and other notorious election cases that is sure to edify and disturb the curious reader.”

—Richard L. Hasen, author of A Real Right to Vote

“The Court v. The Voters is required reading for anyone concerned about the future of American democracy. Douglas removes legalese, uses compelling and accessible human stories, and connects the dots to show how an activist U.S. Supreme Court is complicit in dismantling democracy by making up new rules that allow politicians to entrench themselves and suppress the voices of voters.”

—Spencer Overton, author of Stealing Democracy: The New Politics of Voter Suppression

“Citizens who want to understand the constitutional rules around voting often feel like people entering a play halfway through—the main players throw around case names and doctrines that are unfamiliar and confusing, and ordinary readers get the message that they are outsiders at their own elections. Joshua Douglas, who has devoted his career to understanding election law—and reforming it so that all Americans can vote—here untangles the plot of the play and explains in clear, nontechnical language how we got to the present mess and how We the People can get out of it.”

—Garrett Epps, author of American Epic: Reading the U.S. Constitution

“This book empowers Americans to understand the downfall of our democracy—and to do something about it. From decreasing voter turnout among minorities and the poor to setting the stage for the January 6th insurrection, Douglas explains how Supreme Court rulings have brought our political system to its knees. In addition to exposing the causes of our electoral crisis and recommending promising solutions, this book will resonate with citizens on a personal level. Douglas’s earnest and accessible text stands as a rare feat of critical legal scholarship for the people.”

—Timothy K. Kuhner, author of Tyranny of Greed and Capitalism v. Democracy
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To Caitlyn and Harrison:

One day, when you read this book, I hope you will be proud of your dad’s efforts to explain these important issues of American democracy to all who care about its strength and endurance.

And I hope you grow up to do your own small part to sustain that democracy for yourselves and for future generations.









Elections belong to the people.

—ABRAHAM LINCOLN
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INTRODUCTION

I couldn’t believe my eyes. Was this really the America I knew? Was this truly the country celebrated around the world for its freedom? Was this the democracy I had pledged my life’s work to study, with the hope of protecting and expanding the constitutional right to vote—the most fundamental right in our society—for everyone?

My phone was ablaze with calls and text messages. “What is happening?” a friend wrote. “This isn’t America,” another said. Journalists were calling to ask me to explain what was going on. I had no answers. I checked in with loved ones who lived in the nation’s capital, making sure they were OK. I wanted to stop watching, but just like with a horrible car accident on the side of the road, no one could avert their eyes. I couldn’t eat. I couldn’t sleep.

Certain dates have special significance to our collective conscious. December 7, 1941, will always be a “day that lives in infamy” because of the attack on Pearl Harbor.1 My parents can tell you about the exact moment they learned JFK had been assassinated on November 22, 1963. I remember September 11, 2001—I was in college in D.C. and could see the smoke from the plane that flew into the Pentagon—like it was yesterday.

January 6, 2021, will be etched in my mind forever.

I will never forget the unprecedented, abhorrent violence that unfolded at the U.S. Capitol that day, as Donald Trump’s supporters stormed the Capitol to disrupt Congress as it tallied the Electoral College votes from the 2020 presidential election, which Joe Biden had decisively and fairly won. I’m an election law scholar, so (quite geekily) I had that date marked on my calendar for months, knowing that it would be a key moment for formally electing the president. The process on January 6 is normally boring and sleepy as members of Congress go through the ritual of declaring the winner of the presidential election. But instead of a routine matter, we all watched in shock as an insurrection exploded at the U.S. Capitol. I had expected some verbal fireworks on the floor of the House of Representatives that year given the volatile politics of the time, but I couldn’t believe that armed insurrectionists had breached the Capitol itself. I gasped in horror at the ways they were defacing the halls of Congress and desecrating its grounds. I remember telling my kids to stop watching the TV because of the violent images.

January 6 revealed the fragility of our democratic institutions in a way that sickened so many of us. The presidency had fallen into the hands of an egotistical individual concerned only with himself and his unrelenting desire to stay in power. Donald Trump never promoted democracy. Much of Congress, too, had fallen under his grip: 147 Republicans voted to overturn election results in key states in an effort to subvert the will of the people—even after the violence had subsided and order was restored.2

While anti-democracy, power-hungry politicians had infiltrated the presidency and Congress, the third branch of government—the courts—served as a bulwark to these forces in the aftermath of the 2020 election. The Supreme Court rejected several frivolous lawsuits that sought to call the legitimacy of the election into question. In that sense, the Court stood for democracy—it refused to intervene to throw the election to the losing candidate. The Court very well could have offered a forum for Trump and his followers, but that would have been an obvious power grab that would have led to even further calamities.

But the Supreme Court is not blameless for what happened that day. The Court’s rulings over the past fifty years have actively undermined voting rights, showing that judicial decisions can impact election outcomes. Trump and his supporters latched on to the wild idea that certain state legislatures could overturn the election results by awarding him their Electoral College votes or that courts would do his bidding. Too many people thought it was possible for state legislatures to simply overturn the vote totals based on the notion that state legislatures have unfettered power in this area and that the constitutional right to vote is secondary. Many of the Supreme Court’s decisions over the past five decades have promulgated this crabbed view of voters’ rights.

To understand the current crisis in American democracy, we need to focus on the Supreme Court. Its decisions laid the foundation for Donald Trump and his supporters in Congress to call the 2020 presidential election into question despite a total lack of evidence that the outcome was in doubt. Perhaps even more concerning, the Court has also given the green light to state legislatures to enact rules that severely restrict the right to vote by deferring to state election laws, even when those rules harm certain voters.

CAN WE TRUST THE SUPREME COURT TO PROTECT DEMOCRACY?

The Supreme Court of the United States is anti-democracy and anti-voter—and has been for far longer than you might think.

That’s a bold claim, at least when considering prior public opinion surveys about the Court. An ABC survey from January 2021, soon after the January 6 insurrection at the U.S. Capitol, asked respondents whether they thought the Supreme Court would “protect democracy in the United States.” Almost 60 percent of respondents said they trusted the Court to protect American democracy—15 percent said they trusted the Court “a great deal” and 44 percent said “a good amount.”3 The Court ranked higher on this question than Donald Trump, Joe Biden, Mike Pence, Republicans or Democrats in Congress, Nancy Pelosi, Ted Cruz, Mitt Romney, and Mitch McConnell.4 Another poll, this one from October 2022 by the New York Times and Siena College, found that, of those who believed American democracy was under threat, 36 percent said the Supreme Court was “not a threat to democracy” and only 27 percent said it was a “major threat to democracy.”5 That said, overall trust in the Supreme Court decreased significantly in 2022 after the Court overturned Roe v. Wade.6

A close analysis of the Supreme Court’s rulings reveals that—in a project that has spanned decades—the Court has contributed to the rise of anti-democracy forces animating our elections. Its decisions unduly defer to state legislators to craft election rules that help politicians stay in power while failing to protect voters. The Declaration of Independence says that a government’s legitimacy derives from the consent of the governed, yet the Court’s decisions have allowed entrenched politicians to suppress the votes of people who might vote against them.

This is not just a problem from Bush v. Gore, which essentially ended the 2000 presidential election dispute and led to George W. Bush winning Florida, and therefore the presidency, even though he had not received the most votes nationwide. It also doesn’t stem only from Citizens United, the 2010 case about corporations and unions spending big money in campaigns. To be sure, these cases have been terrible for voting rights, but they were terrible in part because of the cases that preceded them, when the Court’s rulings laid the groundwork for many of today’s electoral dilemmas. A robust analysis of the continuing validity of American democracy requires a full reckoning with the Supreme Court’s nefarious role in undermining it.

VOTING WRONGS INSTEAD OF VOTING RIGHTS

As a nation, we have a sorry history when it comes to the right to vote. In many states at the founding, only white, male property owners could cast a ballot. As historian Alexander Keyssar noted, “By 1790, according to most estimates, roughly 60–70 percent of adult white men (and very few others) could vote.”7 Slowly the franchise has expanded, most notably due to the Nineteenth Amendment, which gave women the right to vote, and the Voting Rights Act of 1965, a watershed law that broke down barriers to racial minority participation and representation. The Supreme Court issued rulings on several cases in the 1960s that robustly protected individual voters.8 We were, at least in theory, steadily marching toward the ideal of greater inclusion that epitomizes a “more perfect union.”

Unfortunately, in many states the legal rules on voting have backtracked since then. Instead of serving as a fail-safe protector of voters, the Court has approved the denial of voting rights to individuals convicted of felonies, endorsed strict voter ID laws, sanctioned gerrymandering, and dismantled the Voting Rights Act—one of the most important civil rights laws ever enacted. The Court hasn’t advertised its move toward deference to states, with its accompanying harm to voters. It rules in incremental ways—chipping away a little here, a little there—until what’s left is a legal doctrine that gives entrenched politicians wide leeway to enact self-serving rules that help them remain in power.

Numerous cases from the past five decades have fundamentally changed the way we run our elections—and, as a result, our entire society. The Supreme Court’s rulings have skewed election laws, which in turn can affect who wins (and who decides to run in the first place). We often think of the Court as an independent actor that will stand up for constitutional ideals, including the right to vote. But the reality is that the Court’s recent history has eroded voting rights and fair representation. All too often people view cases involving voting rights as the product of arcane legalese rather than a sustained attack on democracy. This book aims to change that narrative.

How did I decide which Supreme Court cases to profile? Anyone can quibble with a “top ten” (or “bottom ten”) list of bad decisions, and there were certainly several awful rulings that didn’t make the cut. There are, of course, much older cases that harmed the cause of democracy, but thankfully, most of those cases have been overruled. I wanted to explore the cases that still impact current law to this day.9

I started with the biggies. A book about the Supreme Court and voting rights must include Bush v. Gore, which opened the door to many other election law claims. Another obvious choice was the campaign finance case of Citizens United, which has contributed to skewed representation—but perhaps not in the way you might think. Shelby County v. Holder, the 2013 case that gutted the vital protections of the Voting Rights Act, was another important inflection point.

But I wanted to dig deeper to understand how and why the Court has moved away from the democracy-protective institution it once purported to be. The Warren Court of the 1960s (named after Chief Justice Earl Warren, who led the Court during this time) issued numerous rulings that upheld the right to vote and demanded a fair and equal democracy. Then, several cases in the 1970s, 1980s, and 1990s pulled back on the constitutional protection for voters, laying the groundwork for the Court’s current jurisprudence. These older cases gave cover for newer conservative justices to write even more restrictive rulings. It’s vital to understand these cases so that we can begin to unravel the Court’s anti-democracy forces. Simply put, merely overruling Bush v. Gore or Citizens United won’t fix our electoral woes. We need to go back to these earlier cases to understand why the Court blesses restrictive state voting rules without much oversight and places a heavy burden on voters who seek to exercise their fundamental rights.

There are tangible, real-world effects from the Court’s voting rights decisions. After strong voter turnout in the January 2021 Georgia runoff election for the U.S. Senate, with two Democrats winning, the Republican-controlled state legislature immediately passed a law limiting the number of drop boxes available for people to deliver their ballots, among other restrictions.10 Soon after the Shelby County case that immobilized the Voting Rights Act, North Carolina passed a massive voter suppression law that harmed voters by restricting voter registration opportunities and early voting.11 Texas enacted a strict voter ID requirement, where your gun license—but not your state-issued student ID—counts for casting your ballot.12 These state legislatures knew, because of the Court’s rulings, that they were on solid constitutional footing in promulgating these laws, which erect significant barriers to the ballot box for already-marginalized communities. These examples barely scratch the surface of the multilayered attempt to skew representation through restrictive voting rules.

This book tells the story of the Supreme Court’s hard turn toward anti-democracy and unequal voting rights in the last fifty years, with a conclusion that offers a path forward during these perilous times. A series of Supreme Court cases has helped to create an election system that is fundamentally unfair. Each case profiled in this book might seem straightforward by itself: one involves a state’s ban on write-in voting, another is about a strict voter ID law, and yet another dives into felon disenfranchisement. There are cases that interpret the U.S. Constitution and others on the Voting Rights Act. In isolation, each individual case might not seem that bad. We still have elections and the declared winners still take office. But the cases are interconnected in a way that paints a broad—and dangerous—picture: at every turn, politicians have won and individual voters have lost. The decisions have built on each other to make it almost impossible to challenge a restriction on the right to vote, an unfair gerrymandered map, or a limit on the overwhelming amount of money spent in campaigns. Politicians can pass election rules that will help them win the next election and stay in office. We can no longer count on the Supreme Court to protect an equal right to vote for all. Voters are left with nowhere to turn to vindicate their rights.

Many people may think that legal issues are too arcane for them to follow or that complex Supreme Court decisions don’t have much of a real-world impact on their everyday lives. Sometimes it might seem easier simply to ignore what is happening in the halls of government. But that would be a big mistake. Judicial decisions, especially those about democracy, have a major influence on self-governance, which is the very ideal on which our country was founded. Our constitutional rights are only as strong as our ability to exercise them meaningfully. Elected officials make countless decisions—on tax policy, educational quality, reproductive autonomy, climate change, immigration, public safety, and scores of other issues—that impact all of us. Who serves in these offices matters a lot. We the People should decide—in a free, fair, and equal process—who that is. Sure, many voters might not face obstacles when casting a ballot, but tons of voters do—and those individuals are often members of marginalized communities already.

Voters are the lifeblood of our democracy—and are also the focus of this book. Supreme Court cases always have real people behind them, from the Hawaiian activist who didn’t like the listed candidates on the ballot and sought to write in someone else, to one of the longest-serving Black state lawmakers in the country, to a courageous voting rights lawyer-turned-state-supreme-court-justice who fought for fair representation, to everyday people who stood up for the right to vote. The book tells the stories of these amazing individuals to drive home the real-world impact of the Supreme Court’s decisions. The stories within the cases help to make the legal concepts accessible; the lessons of the cases should concern anyone who cares about the strength and endurance of our democracy.

In law school I took a course on voting rights law. That class opened my eyes to how law and democracy intertwine to create a system that is subject to manipulation as politicians seek power. While many of my friends entered corporate law, I took a different path and focused on election law, which many people back then thought was a niche field. The presidential election occurs only once every four years, so was this work even relevant most of the time? Of course, these days election law has become an all-the-time concern, even in years without a national election. As a law professor, I see it as my job to shed a light on the ways in which our democracy isn’t working as it should, with all of us having an equal say in whom we elect so we can collectively determine the best policies for society as a whole. I wrote this book to explain to voters, who are the most important actors within our system, just how much the decks are stacked against us.

Numerous Supreme Court cases, one building on the next, have produced a broken electoral system. We can—and should—lament the democracy that might have been. And then, we can—and should—double down in our efforts to protect the right to vote, the most fundamental and vital right in our democracy.
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CHAPTER 1

THE 1980 ELECTION AND THE BEGINNING OF THE END

Anderson v. Celebrezze (1983)








	MAJORITY
	JUSTICE
	APPOINTED BY



	Stevens, John Paul
(authored majority opinion)
	Ford, Gerald (R)



	Brennan, William J., Jr.
	Eisenhower, Dwight D. (R)



	Marshall, Thurgood
	Johnson, Lyndon B. (D)



	Burger, Warren (chief justice)
	Nixon, Richard (R)



	Blackmun, Harry A.
	Nixon, Richard (R)



	DISSENT
	Rehnquist, William H.
(authored dissent)
	Nixon, Richard (R)



	White, Byron
	Kennedy, John F. (D)



	Powell, Lewis F., Jr.
	Nixon, Richard (R)



	O’Connor, Sandra Day
	Reagan, Ronald (R)




It might seem strange to begin our exploration of how the Supreme Court has broken the right to vote with the 1980 presidential election. The result was a landslide, with Republican Ronald Reagan crushing the incumbent, Democratic president Jimmy Carter by a 489 to 49 vote in the Electoral College.1 Reagan received almost 44 million popular votes compared to Carter’s 35 million.2 Reagan won forty-four states to Carter’s six (Georgia, Hawaii, Maryland, Minnesota, Rhode Island, and West Virginia), plus Washington, D.C.3 The election was a total rebuke of Carter, stemming from disapproval surrounding his handling of the Iran hostage crisis and a stagnant economy. Republicans also won control of the U.S. Senate for the first time since 1954.

What was so special about the 1980 election for the constitutional right to vote? The answer comes from the independent run for president by John Anderson, a significant political figure in 1980—at least for a few months, while his candidacy was hot! Anderson’s legacy may be lost on most of us now, but his influence on the world of voting rights—through the Supreme Court case that bears his name—lives on.

WHO WAS JOHN ANDERSON?

John B. Anderson was born in 1922 in Rockford, Illinois—the same Rockford featured in the movie A League of Their Own based on the city’s all-female baseball team, the Rockford Peaches. The son of Swedish immigrants, he worked at his family’s grocery store when he was young. He was his high school’s valedictorian before heading off to college at the University of Illinois, and then on to law school. When World War II interrupted his legal studies, he served in the U.S. Army and received four battle service stars before returning home to re-enroll in law school, earning a juris doctor degree from the University of Illinois College of Law in 1946.4

Anderson met his wife, Keke, after she took his passport picture; he proposed via telegram three months later and they were married for sixty-four years.5 After working as a lawyer in Rockford, earning a master of law from Harvard, and serving in the U.S. Foreign Service in Berlin, he entered political life in 1956, winning the race for state’s attorney in Winnebago County, Illinois. Four years later, when the incumbent Republican member of Congress announced his retirement, Anderson decided to enter the race. The district was decidedly Republican, so whoever won the five-person primary would likely also win the general election. Anderson came out on top in the primary and then won the seat that November. He would serve in Congress for twenty years, entering the presidential race during his tenth term.6

Anderson’s initial years in Congress were marked by staunchly conservative viewpoints—at least, conservative for the time. He earned a “zero” rating from the liberal group Americans for Democratic Action. His Republican colleagues elected him as chair of the House Republican Conference in 1969, the party’s third-ranking position. But his views began to moderate in the late 1960s and ’70s. He championed the Fair Housing Act in 1968 and spoke out against Richard Nixon regarding the Watergate scandal. Though he remained a conservative, Anderson’s daughter recalled that he “evolved both personally and professionally on social issues” throughout his career.7 NPR host Scott Simon recalled Anderson’s early embrace of gay rights, “or—what he called in his Illinois prairie twang—affectional preference.”8 Rob Richie, who knew him through the organization FairVote, described Anderson as “unassuming,” “someone people wanted to listen to and appreciate,” and an “indefatigable optimist about what our democracy can be.”9

In 1978 Anderson faced his first major congressional primary challenge from the right when Don Lyon, a conservative minister, ran against him. Lyon attacked Anderson relentlessly for not being conservative enough. Anderson won the primary, but that experience left him disillusioned. “It drove home to me in a very personal way the almost violent way in which the conservative wing of the Republican Party would seek to deal with someone whom they felt was beyond the pale,” he said.10

That bruising election made him take stock: he was growing tired of his congressional work and wanted to pursue something else. Jim Mason, who wrote a book extensively detailing Anderson’s presidential run, told me that Anderson “did not like his leadership post being challenged, did not like toiling away in a minority party, did not like the inability of the Congress to pass meaningful legislation, and wanted to get out and do other things with his life.”11 Anderson also didn’t want to go through another tough campaign just to retain his congressional seat in 1980. So he set his sights on the White House.

On June 8, 1979, Anderson announced his candidacy to be the Republican nominee for president. But he faced formidable odds against Ronald Reagan, the popular actor and former governor of California, and George H. W. Bush, the former director of the CIA. Anderson appeared on the Republican primary ballot in twenty-one states, receiving 37 percent of the vote in his home state of Illinois (the highest percentage he earned in any primary) and 31 percent in Massachusetts—but he did not win any of the primaries, placing second in nine of them.12

The reality was that Anderson had become less conservative over time and less conservative than the Republican base. For instance, during one debate in New Hampshire, he declared his support for gun licenses: “When in this country we license people to drive automobiles, what is so wrong about proposing that we license guns to make sure that felons and mental incompetents don’t get ahold of them?” The audience booed.13

The writing was on the wall: Ronald Reagan, who was more conservative than Anderson, would become the Republican nominee for president in 1980, with George Bush as his running mate. Anderson therefore decided to seek the presidency as an independent. Part of his motivation was a desire to run a different type of campaign that would respond to the new challenges that America faced, especially after the Watergate scandal, which was still fresh on voters’ minds. As Jim Mason explained, “He felt that candidates ought to run with complete honesty, they ought to be painfully specific in their recommendations while seeking office, and they ought to show responsibility in the way they campaigned.”14 On April 24, 1980, Anderson formally announced his independent campaign.

But the path to the general election ballot was much harder for independent candidates than it was for a political party’s nominee. Most states give automatic ballot placement in November to a party’s nominee, who is formally determined during the big nominating convention in the summer of an election year. Independent candidates, on the other hand, are required to gather a bunch of signatures and submit them, along with other filing papers, by a certain date. Candidates must complete this task for every state where they wish to appear on the ballot, with each state having different rules on who can gather signatures, what information must be on the petitions, the deadline, and a host of other details. Anderson had significant support—in June 1980 he was polling at 24 to 26 percent nationwide—but this process still required a lot of coordination.15

Ohio’s signature requirement—to gather 5,000 signatures on a petition to put a candidate’s name on the ballot—was not particularly onerous. The state’s filing deadline was the problem: to be on the general election ballot in November, independent candidates for president had to file their ballot access petitions at least seventy-five days before the Ohio primary—even though these candidates weren’t even appearing on the Ohio primary ballot. Ohio’s primary was on June 3, so the deadline to submit the documents to run as an independent was March 20, but Anderson hadn’t declared his candidacy as an independent until April 24, almost a month after the deadline.16

Anderson had no problem gathering the requisite number of signatures in Ohio or in the other states with early filing deadlines. In Ohio he submitted around 14,500 signatures, well over the 5,000 that state law required.17 The problem was that he was too late. On May 16, 1980, he submitted his petition and the signatures to Ohio secretary of state Anthony J. Celebrezze Jr., the state’s chief election official. Celebrezze promptly rejected the petition because it arrived after Ohio’s filing deadline for independent candidates.18

Anderson had expected Ohio election officials to reject his petition. When he developed the plan to leave the Republican Party and run as an independent in the spring of 1980, he knew that it was late in the game, especially as the primary season was already underway. As part of his political strategy, he retained a law firm to challenge state laws that would prohibit him from appearing on the general election ballot. Ballot access was key: his campaign wanted him to appear as an independent on all fifty-one ballots (the fifty states and the District of Columbia) so that he could demonstrate he was a national candidate who had a real shot at winning. Therefore, the rejection of his nominating petition in Ohio and four other states with early filing deadlines (Kentucky, Maine, Maryland, and New Mexico) posed a real problem. In a preview of a strategy that would dominate elections in future years, he sued. Indeed, a 1982 article noted, “The 1980 presidential candidates placed unprecedented reliance on litigation as a means to achieve political goals.”19 Anderson asked a federal court to declare the Ohio law unconstitutional because it abridged his rights as a candidate and the rights of individuals who wanted to vote for him.20

THE LAWSUIT

Anderson’s litigation strategy was important to the overall message his lawyers sought to convey. Instead of just suing on behalf of himself based on the denial of ballot access, he also included a few of his supporters as plaintiffs. One plaintiff, George H. Hetrick, was an Ohio resident who had agreed to serve as a presidential elector pledged to Anderson, should he win the state. Leslie Laufman, MD, was another Anderson supporter in Ohio. And Gerald M. Eisenstat, an Anderson supporter from New Jersey, demonstrated the nationwide impact of keeping Anderson off the Ohio ballot: Anderson, Eisenstat’s preferred candidate, would be much less likely to win a majority of Electoral College votes if he had no chance of winning Ohio’s electors, a major prize in the Electoral College calculation.21

These individual plaintiffs, however, had little to do with the case beyond having their names on the court documents. Anderson’s primary lawyer, George Frampton, does not recall ever interacting with them. They were simply Anderson supporters who had agreed to lend their names to the lawsuit and sign affidavits attesting to their interest in voting for Anderson if he were on the ballot. Anderson, too, did not have much of a hand in the litigation. He was more focused on the campaign itself. As Frampton put it, “Anderson was gallivanting around. He’d been a congressman who was kind of going to disappear, and then a Republican candidate who wasn’t getting anywhere and all of a sudden, he was, you know, the cat’s pajamas, so he was just delighted” at the enthusiasm surrounding his campaign as an independent.22 Gaining ballot access was vital to Anderson’s nascent effort. He left it to his lawyers, including Frampton, to drive the litigation against the laws that held him back—Ohio being the key focus.

Before this case, Frampton had already engaged in high-profile work as an assistant special prosecutor for Archibald Cox in the Watergate investigation and prosecution. He cowrote a book about the experience.23 After Watergate, Frampton rented office space with the public interest law firm Rogovin, Stern, and Huge. Frampton did not intend to be part of the law firm; he had simply contacted Harry Huge about renting an office so he could have a place to write or pursue other matters. Huge not only provided the space but also started giving Frampton some legal work, which eventually led to Frampton joining the firm as a junior partner. The firm had won a big verdict against a West Virginian coal mine after a coal slurry impoundment dam broke, later immortalized in the book The Buffalo Creek Disaster, by Gerald Stern, who was one of the firm’s lawyers. Frampton worked on a similar case for the firm involving a methane explosion, suing on behalf of the widows of mine workers. The Anderson case landed on Frampton’s desk after John Anderson hired Mitch Rogovin, one of the firm’s partners, to be the general counsel of his campaign as an independent presidential candidate. Rogovin asked Frampton to be the main litigator, knowing that he needed help. They would have to challenge state laws in a handful of places that set an early filing deadline for independent candidates so that Anderson would appear on the ballot.24

The legal argument was fairly straightforward: denying Anderson a spot on the ballot violated his and his supporters’ First Amendment rights to associate and express their views, because it would prevent anyone in Ohio from voting for Anderson. As the district court judge who initially heard the lawsuit put it, citing prior Supreme Court cases, the Ohio law “implicates an individual’s important interest in the continued availability of political opportunity and his right to associate for the advancement of political beliefs.”25 In addition, Ohio’s practices treated independent candidates differently from political party nominees, raising equal protection concerns. The state automatically put the Democratic and Republican Party nominees, as well as minor party candidates, on the general election ballot in November. The parties selected their nominees at national conventions held over the summer. Therefore, a candidate could choose not to even run in Ohio’s primary and they would still appear on the ballot in November if they secured their party’s nomination at the convention. An independent candidate, by contrast, had to file by March 20 to appear on the November 4, 1980, general election ballot in Ohio. This scheme, Anderson argued, treated independent candidates differently from the nominees of the two major political parties and therefore violated the Equal Protection Clause of the Fourteenth Amendment to the U.S. Constitution.

THE CIVIL RIGHTS REVOLUTION OF THE 1960S

Although Anderson’s lawyers envisioned the case as being about candidate access to the ballot, it also made sense for them to rely on robust theories of the right to vote under the First and Fourteenth Amendments to the U.S. Constitution. Only a decade and a half earlier, the Supreme Court had declared that the right to vote was among the most fundamental rights, such that states had to provide specific justifications for any laws that burdened the ability to cast a ballot or enjoy equal representation.

The 1960s represented a watershed time for the right to vote at the Supreme Court. In a series of cases, the Court elevated the importance of voting as foundational to our democracy. The U.S. Constitution does not explicitly confer the right to vote (it says only that states cannot deny voting rights based on certain characteristics such as race or sex), but surely the right to vote is a core component of a constitutional democracy. It was up to the Court to recognize constitutional protection for this fundamental principle. The first case that truly opened the Court’s doors to election law claims was Baker v. Carr in 1962, in which the Court declared, “A citizen’s right to a vote free of arbitrary impairment by state action has been judicially recognized as a right secured by the Constitution.”26 Justice William O. Douglas, in a separate concurring opinion, noted that “the right to vote is inherent in the republican form of government.”27 The Court followed up these statements in another case by explaining that “the right to vote freely for the candidate of one’s choice is of the essence of a democratic society, and any restrictions on that right strike at the heart of representative government.”28

A few years later, the Court explicitly recognized the right to vote as a “fundamental right” when striking down Virginia’s poll tax.29 It also noted that voting protects all other rights: “Other rights, even the most basic, are illusory if the right to vote is undermined.”30 It is impossible to effectuate other rights—to influence policymakers and the laws they enact on behalf of their constituents—if the right to vote is impinged. Politicians are supposed to be accountable to the people through elections, so if the people cannot vote freely, then they cannot keep politicians in check regarding all other issues. To be sure, the Court as far back as 1886 declared that voting is a “fundamental political right, because preservative of all rights,” but its case law until the 1960s did not actually offer robust protection.31

In the 1960s, however, the Court finally gave stronger scrutiny to state laws that burdened the right to vote. For instance, in 1969, in striking down a limit on who could vote in school board elections, the Court declared that it should not defer to states in dictating election rules:


The presumption of constitutionality and the approval given “rational” classifications in other types of enactments are based on an assumption that the institutions of state government are structured so as to represent fairly all the people. However, when the challenge to the statute is in effect a challenge of this basic assumption, the assumption can no longer serve as the basis for presuming constitutionality.32



This passage essentially means that although courts usually defer to legislative judgments, states must provide stronger justifications for their rules when it comes to the right to vote. That’s because voting laws that infringe on this fundamental right can skew democratic representation and have repercussions on policymaking. A major function of the judiciary is to protect political minorities, so courts should not just defer to states’ election rules, especially if those rules unduly burden political minorities. Politicians have every incentive to craft voting laws that will help to keep themselves in power. Courts exist in part to protect this individual right against legislative encroachment.

The cases from the 1960s require states to satisfy what lawyers call “strict scrutiny.” To justify a law that impacts a fundamental right such as voting, states must demonstrate that they have a “compelling interest” for the law and that the rule is “narrowly tailored” to achieve the state’s goals. Essentially, a state must show that it has a really good justification for the election rules it passes and that there are not any better ways to run elections that do not cause as much harm to voters.

As the 1980 campaign began and Anderson considered state laws that prevented him from appearing on the general election ballot, Americans enjoyed robust legal protections for their ability to participate in the political process. States had to satisfy a high bar to justify laws that burdened a voter’s ability to cast a ballot—including laws that would effectively prohibit someone from casting a vote for their preferred candidate by keeping that candidate off the ballot.

ANDERSON’S INITIAL WIN IN COURT

Anderson sued in Ohio and the other four states that had early filing deadlines. He won ballot access in all five. The Ohio case, because it is the one that eventually went to the Supreme Court, is the most important. It was the first of these decisions to come down in 1980, so other courts could point to it as persuasive. In it, District Judge Robert Duncan followed Supreme Court precedent by noting the importance of the rights at issue for Anderson and his supporters.33 He found that Ohio’s law “imposes a substantial burden on plaintiffs’ fundamental rights and is not justified by any compelling state interest.”34 Invoking that “strict scrutiny” standard, he wrote, “When rights as fundamental as these are substantially abridged by legislative enactment, the First and Fourteenth Amendments command that the law may be justified only if it is necessary to achieve a compelling state interest.”35 And he rejected Ohio’s argument that the early petition-filing deadline was necessary for administrative ease. Ultimately, Ohio did not have a good enough reason to harm Anderson’s supporters and burden their right to vote by imposing such an early filing requirement on independent candidates, especially when the candidates of the two major parties did not face similar hurdles.

The state tried to appeal the case in the fall of 1980, to no avail. The Supreme Court denied an emergency hearing without issuing a written opinion, although three justices—Justices Byron White, William Rehnquist, and Potter Stewart—said they would have taken the case and set oral argument for early October, a month before the election.36 The Supreme Court decides which cases it wishes to hear and will accept an appeal if four justices agree, so they were one vote shy of this threshold. But it was a close call: the archived papers of Justice Lewis Powell include a flurry of memos between the justices in mid-September 1980, and it appears that at one point there were enough votes for the Court to become involved—until Justice Powell changed his mind. As Powell wrote to his colleagues, “If the issue were not resolved authoritatively by this Court prior to the election, conceivably the outcome of the election might be left in doubt. My guess, however, is that the will of the people would be respected and there would be no post election litigation.”37 Justice Powell also indicated in this memo that he thought the district court was correct to order Ohio to put Anderson’s name on the ballot. He would change his mind when the case returned to the Supreme Court in 1983. (Justices White, Rehnquist, Powell, and Sandra Day O’Connor ultimately dissented from the Court’s 1983 decision in favor of Anderson.) The Court’s refusal to take the case in 1980 meant that Anderson would appear on the Ohio ballot—and all other states’ ballots—that November.

THE 1980 PRESIDENTIAL ELECTION

While John Anderson won his initial lawsuits in Ohio and all of the other states that had early filing deadlines, his campaign’s progress was rocky throughout the summer and fall. Anderson enjoyed some success in the polls in June—the height of his campaign—with support from moderate-to-liberal Republicans, some Democrats, independents, professional workers, and college students. At one point polls showed that he was the first choice of about a quarter of
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