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STRETCHING THE CONSTITUTION

What was the meaning of the European referendum of 23 June 2016? How far did it justify and necessitate the policies pursued in response to it? What are the implications of the vote and its prolonged aftermath for the United Kingdom (UK) constitution? This book seeks to answer these questions. They involve a specific episode that has been important to the UK and the outside world; and also engage wider challenges faced by many developed democracies internationally. Deploying methodology adapted from applied history, the work makes a virtue of being written without knowledge of the final outcomes of the tendencies it considers. The author assesses from a constitutional perspective the way in which the decision to leave the EU was taken and then pursued, discussing in particular the role of Parliament. It includes a close analysis of the referendum legislation, and parliamentary debates and publications. The book then considers the wider implications of Brexit for the UK political system. It does so through analysing a series of proposals made from 1900 onwards for constitutional reform, and discerning their contemporary applicability. Reflecting the expansive implications of Brexit, a variety of aspects of the UK system are considered, including participation in international organisations, referendums, Parliament, devolution and the Union, the executive, and the system of representative democracy itself. The book also guides readers toward issues that have gained in salience in connection with the Brexit controversy, in particular uses of the Internet and social media. Finally, the author makes proposals for constitutional reforms intended to help the democratic system of the UK to adapt to its changing environment, whatever particular conclusions the Brexit episode may reach.
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Introduction

I.THE POLITICAL AND THE HISTORICAL

The political has reasserted itself. In recent years, outcomes that once seemed remote possibilities in the United Kingdom (UK) have become more plausible – or have actually occurred. This trend appears to involve both the supply and demand sides of the equation. Governments and established parties have presented options to the public that previously would have been of a more marginal character; while voters have shown themselves more willing to embrace such possibilities than might have been anticipated. Forms of public participation believed to be in long-term decline have seen a revival. New methods of organisation and communication, lessening the significance of traditional channels, have become prominent. On the surface these tendencies might seem to signify the strengthening of the system of popular government. Yet they have encouraged influential observers to draw the opposite conclusion. A common theme in contemporary political analysis is the idea that liberal democracy might be under challenge, or possibly in terminal decline.1 Authors of such assessments sometimes posit that events in the UK are a significant part of a wider tendency in the developed world.2 In doing so, they often focus on the phenomenon known as ‘Brexit’.3 In considering – from a perspective central to its essence – this occurrence, this book, therefore, addresses an important facet of a subject of exceptional significance within the UK and internationally.

The precise point at which the reassertion of the political in the UK context began to manifest itself difficult to define. However, it is possible to identify some events that lie at its core. They include the Scottish independence referendum of 2014; the capture of the leadership of the Labour Party by Jeremy Corbyn in 2015; and the referendum on continued UK membership of the European Union (EU) of 2016. In each case, the main aspects of the wider tendency can be detected. They broadened the options presented as available to the public.4 Radical possibilities appealed to a greater number than might have been expected at the beginning of the processes involved, which were the occasion for increased popular participation.5 Moreover, the use of emergent campaigning techniques, namely those involving the Internet and social media, has played a prominent if disputed part in each of these episodes.6 All three occasions helped trigger chains of events wider and longer than themselves, and were interconnected. This tendency is most fully exemplified by the EU referendum, instigating as it did an episode, still ongoing at the time of writing, labelled ‘Brexit’.

This word originated to describe the proposition of UK or ‘British’ exit from the EU. On 23 June 2016, a referendum was held across the UK and Gibraltar posing the question: ‘Should the United Kingdom remain a member of the European Union or leave the European Union’. Of a total turnout of 33,578,037 (72.2 per cent of the 46,500,001 who could have voted) 17,410,742 (51.9 per cent) selected ‘[l]eave’, while 16,141,241 (48.1 per cent) chose the ‘[r]emain’ option. Of all those who could have voted, 37.4 per cent voted ‘leave’; and 34.7 ‘remain’. Ever since this point (as of the end of September 2018) the UK government has interpreted this result as necessitating a commitment to departure from the EU: in other words, to ‘Brexit’. But I apply the term here in a broader sense. At the time of writing – though it has set itself on a course to do so – the UK has not yet left the EU. The possibility that it will halt this process, though politically and legally complex in its implications, cannot wholly be excluded. Furthermore, the precise form that UK removal from the EU – if it occurs – will take, is difficult to predict. But it is possible to identify a period, beginning roughly during the lead-up to the EU referendum and continuing to the present. During this ‘Brexit’ episode, the prospect of departing has attained a dominance within UK political processes and discourse greater than any other specific concern over such a sustained period in more than a century, other than the two world wars. The scale of its impact can be assessed by considering a selection of the events it has triggered (or in the case of the 2017 General Election, at least contributed to):

•the resignation of a Prime Minister (David Cameron) in response to the ‘leave’ result in the referendum;

•ongoing, fundamental uncertainty and disagreement over the economic and legal impact of Brexit, its consequences for the relationship of the UK with the outside world, and its effect upon the European and international environment;

•sustained disputes within the two main parties over appropriate policies;

•the holding of an early General Election, the first of this type to be instigated under the Fixed-term Parliaments Act 2011;

•public disagreements between Cabinet members;

•major disputes about serious constitutional issues, such as the meaning of the referendum result, the appropriateness of a further vote, and the respective roles of the executive and Parliament;

•disputes between devolved and central government over the handling of the response to the vote of 2016;

•renewed doubts about the future of the United Kingdom, and in particular the place of Scotland and Northern Ireland within it;

•the exposure and aggravation of deep cleavages in public opinion, cutting across more commonly accepted political divisions;

•sharp territorial variations in outlook; and

•a discrepancy in the balance of opinion on the EU issue between those involved in government and the population as a whole, with the former tending to be more favourable towards membership than the latter.

Taken together, these tendencies comprise the domestic aspect of the ‘shock’ referred to in the subtitle of this book. But as we will see, it is a self-inflicted shock, of the type received by someone who deliberately prods an electric socket with an unprotected finger. A number of items on this list could be defined as having a ‘constitutional’ aspect to them. Indeed, some of the most dramatic manifestations of Brexit are in this field. They are the subject of the present work. The term ‘constitution’ as employed in this book entails those institutions, rules and principles that bind together a polity. It defines the authorities and responsibilities of the various organs of governance and the way in which they interact with eachother. A constitution also specifies the nature of the relationship between those institutions and members of the public, whose rights as individuals it defines.7 In most countries a ‘written’ constitution contains key provisions in this area, that is one document, or a series of interlinked documents, comprising a statement of fundamental arrangements. In democratic states such a text is seen as a central means by which the values of such a system are expressed, implemented and maintained in practice. Typically a ‘written’ constitution is entrenched, making it more difficult to amend than regular legislation; and is legally enforceable, by a court or other body, with all legislation and actions by public authorities invalid in as far as they conflict with its terms. The UK does not have a ‘written’ entity so defined. Rather, its core constitutional arrangements are dispersed across such locations as Acts of Parliament, judicial decisions, parliamentary rules, and less formal understandings or conventions. The UK constitution is not subject to specific amendment procedures; nor is it expressly upheld by judicial review of the type practiced in other territories.8

Arguably its dispersed existence makes clear definition of the UK constitution a more difficult task – though it could be noted that its ‘written’ equivalents do not fully capture all the central elements of a system and may be subject to competing interpretations. Yet despite the degree of uncertainty, it is clear that the reassertion of the political discussed here has constitutional implications. For instance, in the case of the Scottish referendum, the future of the UK as a state was in jeopardy. Had it produced a ‘yes’ result the implication would have been a major reconfiguration of the system. In an effort to avoid such an outcome, leaders of the three main pro-Union parties, in the closing period of the campaign, committed themselves to significant changes within the context of the existing state, which they implemented after the vote.9 To move to the second of the key events listed above, during the Corbyn era pronounced tensions have manifested themselves within Labour between the bulk of the parliamentary party on the one hand, and the leader, supported by wider members and other affiliates, on the other hand. This dispute is of a constitutional quality in that it pertains to the nature of the representative system. It raises questions about how far it is proper for office holders to act on their own discretion, or be subject to external forces; and the constitutional role of parties.10 Brexit has generated systemic turmoil, and the prospect of transformative change, on a scale greater than the two previous examples, significant though they are in this regard. It arises both from the way in which the decision to leave the EU was taken, and in the implied consequences of the implementation of that policy of departure. The purpose of this book is to consider these aspects of Brexit. It does so through the use of methodology adapted from a particular discipline.

This particular focus on Brexit has considerable potential value, including through its connection to wider international concerns about the condition of democracy. For instance, it creates potential for an exploration of the possible manifestation of what is termed ‘populism’ in a mature democracy. If we approach populism not as a term of abuse, but as a ‘thin’ ideology,11 then a fruitful consideration of this concept in the context of Brexit is possible.12 From a constitutional perspective, the referendum and its aftermath saw populist tropes gain in salience, as chapter one in particular demonstrates. Advocates of Brexit made a classic populist case in that they presented themselves as seeking to discern and then to implement the will of the people, expressed via a referendum, and challenging the authority of a resistant domestic elite and its exploitative alliance with an external supranational agency. The desire to control inward migration – another common feature of populism – was a prominent aspect of the case for leaving.13 Furthermore, as we will see, there was some material basis for the claim that Brexit represented the fulfilment of a mass movement of the socially or at least politically excluded, whose values differed significantly from those in authority. However, such perceptions should be qualified. It would not be possible to claim that only an elite supported continued membership of the EU, since 48.1 per cent of those who voted, making up more than 16 million people, opted for ‘remain’. Some of the groups most supportive of remaining – such as Catholics in Northern Ireland – cannot realistically be dismissed as belonging to a privileged cabal. Moreover, the crucial decisions leading to the referendum and the response to it were taken within representative bodies such as Parliament, Cabinet and the parties. But regardless of whether the application of populist rhetoric would match the complex reality, this brief discussion demonstrates that the constitutional dimension to the Brexit episode can be used to explore issues of global significance, as this book seeks to do. It is in part a case study of what happens to a country seeking to leave a unique supranational organisation. I now consider the methodological approach that this work takes.

II.USES OF HISTORY

A revival of the political in the present calls in turn for a resuscitation of the study of its past. This particular branch of the historical discipline has suffered from reduced status in recent decades, or perhaps it is better to state that it has lacked ‘the coherence and, frequently, the self-confidence that other scholarly enterprises seem to possess (and which political history itself once enjoyed in abundance).’14 It should not be necessary to make a case for the research, teaching and dissemination of political history any more than for the other variants – social, cultural and so on – that have come to emerge alongside and perhaps even challenge it.15 There is, or there should be, space for all, and for cross-pollination between them.16 Just as the value of political history as an academic exercise in itself is self-evident, so too is its value to the understanding of the present. This book applies history to assist the fuller perception of a particular manifestation of the contemporary political revival: Brexit, doing so specifically from a constitutional perspective. Throughout this work, I will utilise a technique central to the historical discipline: the analysis of documentary primary sources, both older and more recent, to identify and analyse the constitutional issues that Brexit has raised. My particular approach is to identify and focus on specific selected texts. There can be a temptation in history to treat groups of documents as between them explaining the arrival at given destinations. Yet on closer analysis, as we will see, matters tend to appear more complicated. Each source has its distinctive features: different from others with which it might be grouped, and possibly pointing to a path of development other than that ultimately taken. The disaggregation method employed in this book, therefore, is intended as a corrective to any temptation towards deterministic assumptions. It is also useful in current circumstances. Brexit, at the time of writing, consists of a dynamic set of interconnected uncertainties, and is likely to continue to do so for a significant period. A focus on the specific rather than the general from a variety of periods can help conceptualise the wide array of possible outcomes we face, and weigh their merits.

I write at a time of pronounced uncertainty. This book deliberately breaks off at the end of September 2018. At this juncture, the EU has recently responded negatively to the so-called ‘Chequers’ plan;17 there is discussion of a possible second referendum;18 and the Conservative conference is about to commence, with the Prime Minister under considerable pressure to pursue a more decisive departure than that envisaged in ‘Chequers’.19 A range of possibilities, from the UK not leaving the EU at all through to the most disruptive of exits remain in play, as does future disturbance in the security and integrity of the Union. From the point of view of an historical author, to be in this position should not be a source of regret. Rather it presents a rare opportunity: to analyse an episode unfettered by the knowledge of its conclusion. In a sense, this work is a time capsule. But it is intended for opening not in the distant future, but after the time that elapses between submission and publication. The latter event is intended to occur roughly at the point at which the UK is presently projected formally to leave the EU, at 11pm on Friday 29 March 2019.

A full exploitation of the possibilities this approach suggests necessitates an acknowledgement of the particularities to which it is subject. I purport neither to be wholly impartial nor, to use a term presently in vogue among those who often do not mean it, ‘Brexit neutral’. The story is one in which I have played a modest part of my own in various ways, including as an historical adviser to the Welsh Government in its intervention in the Article 50 case that reached the UK Supreme Court late in 2016;20 and as an author of articles intended to influence attitudes around the subject.21 My views on Brexit are therefore in the public domain. I reiterate the most pertinent points here. I supported continued UK membership of the EU at the time of the referendum and continue to do so. The best future as I see it for the UK is as a fully integrated participant in the EU, eventually discarding all opt-outs, including from the single currency. The EU itself, with encouragement from the UK, should in my view continue to develop in a federal direction, including through establishing a clearer link between European elections and the composition of the leadership of the Commission. I did not agree with the holding of a referendum on continued UK membership of the EU; and judge that the particular approach taken to it meant that it was flawed as an exercise in democratic engagement. It does not form a legitimate basis in itself for departure from the EU, either along the lines pursued by the UK government, or in any other form. The decision to leave taken in response to the referendum should be reversed, without the need for a further popular vote.

I take these views openly into this book (though I accept that many will not share all or indeed any of them; and it is not my primary purpose to win others over). There is a longstanding debate among historians about partiality: whether those claiming to study the past can avoid subordinating it to their own values, derived from their relationship to social power structures of their time.22 My approach is to upend this dilemma. Through avowedly deploying the past, I hope better to understand the present. This work considers sources as a means of understanding a sequence of events I regard as undesirable; and considering the options for the future. But how might history help?23 To give some idea of its possible value, I now consider two documents that convey the capacity of this discipline for analysing, respectively, continuity and change. One provides a premonition from an earlier, 1975, European referendum of difficulties that arose in connection with its successor four decades later in 2016. It suggests that, while we should not treat history as a basis for prophecy, it can supply what Peter Hennessy has described – applying a phrase used by Fernand Braudel – as the ‘thin wisps of tomorrow’.24 The other offers an insight into significant changes that took place between the two votes of 1975 and 2016, involving the status of Northern Ireland, also with wider implications.

On 17 January 1975, the Lord President of the Council in the Labour government planning the referendum, Edward Short, circulated to Cabinet a paper drafted ‘by an official working party on the practical implications of a referendum’, prepared the previous November.25 It was the work of civil servants from the Cabinet Office, Foreign and Commonwealth Office and Home Office. Their brief was ‘[t]o examine … all the practical implications of holding a referendum relating to European Community membership’. The working group found that this task directed it towards ‘essential political questions’ that it could not itself answer. It therefore ‘set out the principal facts and factors which need to be taken into account’. The report commenced with a discussion of the section in the Labour Party General Election manifesto of October 1974 pertaining to the European Economic Community. It committed that Labour, if it won, would ‘within 12 months of this Election … give the British people the final say, which will be binding on the Government – through the ballot box – on whether we accept the terms [of a renegotiation of membership] and stay in or reject the terms and come out’. This pledge raised various complications, pertaining for instance to when the referendum should take place, what amounted to a ‘final say’ on the part of the ‘British people’ and what it meant for that ‘say’ to be ‘binding’.26 To ensure the ‘say’ was ‘final’, the working group considered whether various mechanisms might be appropriate, including ‘compulsory voting’; a minimum turnout requirement; or a supermajority stipulation, such as at least 51 per cent (ie: 50.1 per cent, for instance, being insufficient), 60 per cent or 75 per cent.27 The authors recognised that, if such a rule were applied to a verdict in either direction, there was a danger of an inconclusive result. In such an eventuality, ‘[u]nless it was thought right to hold another referendum, it is for consideration whether the issue should be left to Parliament’.28

The paper also discussed whether there might be some means of ‘taking account of the results in Scotland, Wales and Northern Ireland’. It noted that ‘[a] difficult situation could arise if the United Kingdom results were finely balanced, and it were known that, for example, Scotland had registered a strong majority in one direction. The Scottish Nationalists may press for a commitment that a binding majority should involve a majority in Scotland as well as the whole United Kingdom’. One option the working group considered in relation to this issue was that only the total UK voting figures be made available, with no territorial breakdown.29 The report assessed how politicians and Parliament might respond to the outcome. If it were in favour of membership, no specific action would be required. However, a result in the opposite direction would create a need to ‘negotiate our way out of the Treaty of Accession establishing by negotiation the new relationship we would wish to establish, in trade and other areas, with the Community’. It would entail a ‘need to review and revise domestic policies, particularly in respect of agriculture and trade, in order to reflect the consequences of withdrawal’. Finally, having completed negotiations with the Community, it would be necessary to ‘repeal the European Communities Act’ and ‘to make substantial legislative adjustments in the domestic sphere’.30

The working group judged that this combined process would require ‘adequate time – perhaps up to a year’ for the UK ‘to complete our final withdrawal from the Community on the best conditions we could obtain and to reorient our policies’.31 It discussed whether it might be appropriate for the Act providing for the referendum to include within it ‘provision for the automatic repeal of the European Communities Act either immediately following the referendum result or after a specified period of, say, 12 months’. The working group cautioned that ‘instant automatic repeal’ was not practically viable. In fields such as agricultural subsidy ‘there would be no satisfactory statutory provision’ since they now rested on participation in the Community. ‘Complicated legislation’, the paper cautioned ‘would have to be prepared and enacted’. The alternative would be to allow the ‘Government … complete room for manoeuvre as to Parliamentary action until after the referendum result is known’.32

Further issues the working group addressed included the precise question to be asked, for which it offered six possible variants.33 It dealt with organisational matters and arrangements for the count. A possibility to which it referred was the use of ‘a computer count’, but the authors took the view that ‘the time needed to install and debug such a system must not be underestimated and there would be a risk of fiasco’.34 This section also raised the concern that the publication of opinion polling could exercise ‘undue influence’ on voters, since in contrast to parliamentary elections ‘the normal anchors of a familiar local candidate, of a range of issues and of traditional allegiances’ were absent. The working group therefore suggested tentatively the consideration of the prohibition of publication of opinion poll findings for a period of perhaps four weeks leading up to the day of the referendum.35 The paper discussed information provision and the role of the media, including the possibility of public funding for campaign groups.36 One area of complication it identified in this respect was that of ‘paid advertisements and other forms of paid propaganda’. The working group noted that ‘[c]oncern is being expressed about the possibility of the anti-market case being swamped by massive pro-market expenditure financed largely by industry’. In the case of a General Election, restrictions were imposed through controls on local candidates, but this method was not available for a referendum.37 The working group noted that ‘[a]ny control of the many organisations and individuals that might wish to pay for propaganda would raise major questions of principles about freedom of expression’. Moreover, ‘it would seem impracticable to devise a fool-proof system of comprehensive control extending to all forms of paid propaganda at all levels’.38 The paper considered further who would be responsible for organising the referendum39 and the legislation needed to provide for it.40 On the latter point, it expressed concern that:

The Bill may prove contentious in Parliament and expensive in terms of Parliamentary time. Being a constitutional measure, all stages will presumably have to be taken on the floor of the House of Commons. The House of Lords could be particularly difficult, especially if they considered that the question on the ballot paper was slanted in favour of withdrawal from the EEC. Even if the Lords did not reject the Bill outright, they might insist on amendments (eg to the form of the question) which the government would find it difficult to accept.41

After discussing the overall timetable for action,42 the working group then distilled its analysis into the following set of questions:

‘1.12 SHOULD VOTING BE COMPULSORY?

1.13 SHOULD A MINIMUM PROPORTION OF THE TOTAL ELECTORATE BE REQUIRED FOR A DECISIVE RESULT?

1.14 SHOULD THE RESULT BE DECIDED BY A SIMPLE MAJORITY?

1.15 SHOULD PROVISION BE MADE FOR A FAILURE TO ACHIEVE A CONCLUSIVE RESULT?

1.16 SHOULD ANY SPECIAL PROVISION BE MADE FOR REGIONAL RESULTS?

1.17 SHOULD THE RESULT BE ENTRENCHED BY LEGISLATION?’43

2.18 SHOULD THE QUESTION SEEK AGREEMENT TO A COURSE RECOMMENDED BY THE GOVERNMENT?

2.19 SHOULD THE QUESTION REFER DIRECTLY TO THE RENEGOTIATED TERMS?

2.20 SHOULD THE QUESTION OFFER A CHOICE BETWEEN TWO ALTERNATIVES, OR SHOULD IT SEEK A “YES/NO” ANSWER TO A SINGLE PROPOSITION?

2.21 SHOULD SAMPLE SURVEYS BE UNDERTAKEN TO ASSESS VOTERS’ REACTION TO, AND UNDERSTANDING OF, ALTERNATIVE FORMS OF QUESTIONS?

2.22 WHAT SHOULD BE THE ARRANGEMENTS FOR CONSULTATION ON THE FORM OF THE QUESTION?’44

3.13 SHOULD THE COUNT BE ON A LOCAL OR CENTRAL BASIS?

3.14 IF LOCAL, ON A LOCAL GOVERNMENT DISTRICT, PARLIAMENTARY OR COUNTY BASIS?

3.15 IF LOCAL, SHOULD THE INEVITABILITY OF PUBLISHING LOCAL RESULTS BE ACCEPTED FROM THE BEGINNING?

3.16 SHOULD THE PUBLICATION OF THE RESULTS OF UNOFFICIAL POLLS BE BANNED FOR A PERIOD BEFORE THE POLL?

3.17 WHAT ARRANGEMENTS SHOULD BE MADE FOR THE CHANNEL ISLES AND ISLE OF MAN? [eg: should they be able to vote in the referendum?]45

4.19 SHOULD A LONG AND EXTENSIVE INFORMATION CAMPAIGN BE MOUNTED?

4.20 IF SO, SHOULD THE POSSIBILITY OF USING AN OUTSIDE AGENCY BE EXPLORED FURTHER?

4.21 ARE SPECIAL ARRANGMENTS NEEDED FOR TV AND RADIO TIME COMPARABLE TO ELECTION BROADCASTS?

4.22 SHOULD THE POSSIBILITY OF CONTROLLING SOME PAID PROPAGANDA ACTIVITES BE FURTHER EXPLORED?

4.23 SHOULD THE QUESTION OF GOVERNMENT FINANCE FOR DEFINED ACTIVITIES BE FURTHER EXPLORED?’46

5.8 WOULD MINISTERS WISH FURTHER WORK TO BE UNDERTAKEN ON THE POSSIBILITY OF USING AN AGENCY OR AGENCIES TO:

•DISSEMINATE INFORMATION;

•CONTROL PR ACTIVITIES

•ORGANISE THE REFERENDUM?47

6.12 WHICH MINISTER IS TO BE IN CHARGE OF THE [referendum] BILL?

6.13 ARE SPECIAL ARRANGEMENTS NEEDED FOR OFFICIAL SUPPORT?’48

7.7 IS THE WORKING ASSUMPTION TO BE THAT THE BILL WILL BE INTRODUCED AT THE END OF APRIL (OPTION A) OR AS SOON AS POSSIBLE IN THE NEW YEAR (OPTION B)?

7.8 DO MINISTERS WISH TO RETAIN THE OPTION OF A REFERENDUM IN JUNE (RATHER THAN IN OCTOBER)?’49

As we will see, the prescience of this document became fully apparent long after it was written. We cannot be sure how extensive was the briefing that David Cameron, the Conservative Prime Minister who brought about the 2016 vote, received regarding the complications his decision implied. However this text would have been a useful reference point for any such advice. But circumstances surrounding the 2016 vote were not simply a replication of those of 1975. Not only the result differed. While some concerns recurred, others developed in the interim, as is illustrated by a consideration of the Belfast or ‘Good Friday’ Agreement of 1998, to which the governments of the UK and Republic of Ireland, as well as various parties in Northern Ireland, were signatories.

The Agreement was a crucial stage in the peace process in the region. The parties to it noted their view that it ‘offers a truly historic opportunity for a new beginning’. They were ‘committed to partnership, equality and mutual respect as the basis of relationships within Northern Ireland, between North and South, and between these islands’. Crucially they pledged to ‘recognise the legitimacy of whatever choice is freely exercised by a majority of the people of Northern Ireland with regard to its status, whether they prefer to continue to support the Union with Great Britain or a sovereign united Ireland’. This principle suggested that the population of Northern Ireland possessed self-determination overriding their absorption within the UK (or any attachment some might feel to the Republic). Furthermore, the Agreement posited ‘that it is for the people of the island of Ireland alone, by agreement between the two parts respectively and without external impediment, to exercise their right of self-determination on the basis of consent, freely and concurrently given … to bring about a united Ireland’, provided there was majority support in Northern Ireland. While qualified by consent stipulations, this statement accepted the existence of a special association between Northern Ireland and the Republic. The Agreement provided for the introduction of democratic institutions for Northern Ireland, with an elected Assembly; and various mechanisms for North-South cooperation. The reintroduction of devolution to Northern Ireland (it had previously operated from the 1920s to the early 1970s, followed by failed attempts at a revival) was part of a wider pattern of the late 1990s, whereby devolved institutions were established for the first time in Wales and Scotland. By the time of the EU referendum of 2016, devolution in Northern Ireland was not functioning, but it was operative in the two other territories, adding immense complications that did not pertain in 1975.

The two governments, of the Republic and of the UK, noted their strong support for the Agreement in its text, referring to the ‘opportunity for a new beginning in relationships within Northern Ireland, within the island of Ireland and between the peoples of these islands’. Among their listed aspirations were ‘to develop still further the unique relationship between their peoples and the close co-operation between their countries as friendly neighbours and as partners in the European Union’. The agreement did not expressly make guarantees regarding the continued presence of the UK – and within it Northern Ireland – in the EU. In a sense, both the UK and Republic remaining within the EU was so fundamental to the text that it did not require specific expression within it. For the UK to withdraw from the EU would clearly be a challenge to the spirit of the Agreement. The UK government, nearly two decades later, decided that the referendum of 23 June 2016 necessitated the adoption of such a policy. Issues connected to the Agreement would become a major obstacle to realisation of this objective in a way UK ministers deemed satisfactory.50

The two documents discussed above represent history that was perhaps not sufficiently taken into account in advance of the Brexit episode. Other learning from the past did take place – but seems to have led to difficulties. It is reasonable to speculate that, in adopting a commitment to a referendum in 2013,51 David Cameron hoped to emulate Harold Wilson, who was the Labour Prime Minister in 1975. Wilson had used a popular vote on Europe as a device through which he might manage an internal dispute within the party he led.52 He was successful, at least in the short-to-medium term. Ultimately the clearest difference between the two efforts was, from the point of view of both prime ministers, the most important aspect of them: the outcome. Unlike Cameron, Wilson achieved a comfortable vote in favour of continued membership of the European Economic Community. Though he brought about in 1975 what was the first ever UK-wide referendum, Wilson protested at the time that he did not intend to set an example for anyone; or seek to instigate and encourage further use of referendums. As he put it to the House of Commons in January 1975 ‘it is right that we should … use the word “unique”. It is a very special situation which I do not think anybody will take as a precedent’.53 It is clear from National Archive files that arrangements made in 1975 for the establishment and funding of officially recognised umbrella groups campaigning on either side of the vote were driven to a significant extent by political contingencies and sensitivities of the time, rather than an attempt to discern general principles.54 Yet the process that began in the late 1990s leading to the establishment of the contemporary legislative framework for legislations, created by the Political Parties, Elections and Referendums Act 2000, treated the 1975 case as a model to be followed and built upon.55

Seeking to transfer the past directly into the present, or seizing upon some components of it while neglecting others, can be as misguided as a complete rejection of the importance of previous events. It is important to cast widely in the search both for relevant material and possible interpretations of it. Taking into account this need, this book deploys some of the techniques of the historian – in particular the analysis of documentary sources – to help to conceptualise present circumstances, and identify, in a time of flux, possibilities for the future. It seeks to demonstrate how this process would work, through presenting both accounts of the contents of particular sources and an analysis of their significance.

Part one of the book draws on a selection of texts from the Brexit period itself, setting out to convey the chaos and complexity that has characterised it, while also distilling certain key themes. Chapter one provides an overview of the constitutional issues raised by Brexit; while chapter two addresses the legislation that provided for the 2016 referendum. Part two considers a series of aspects of the UK constitution through the prism of proposals for reform of the UK constitution and related matters published in the period since 1900. The themes addressed are: the UK and multi-state organisations (chapter three); referendums (chapter four); the system of representative democracy (chapter five); Parliament (chapter six); the territorial constitution (chapter seven); the UK executive (chapter eight); and the digital constitution (chapter nine). The sources used in this part are selected either because they provide a view of paths not taken, that might merit further consideration; or because they can broaden understanding of the present, or both. Mainly they are the works of individual named authors or groups of writers, selected because they provide a particular line of analysis leading to concrete recommendations. My special interest is in considering the free development of ideas, outside of official structures, and the rationales they seek to convey. For this reason, I have not used reports issued by public bodies; and have largely avoided statements of party policy. I portray the key contents of these documents, before proceeding to reflect on their significance from a contemporary experience. The main purpose is not to place them in the context of their time or explain their influence or otherwise (though I give attention to such concerns as appropriate), but to extract value from them for the purposes of today. The book then concludes with an assessment of the 2016 referendum and its legitimacy, as well as making some reform recommendations for the future of the UK constitution. This closing chapter addresses concerns specific to the UK that are, as discussed above, also of international relevance, and can be taken as a contribution to a global debate. A postscript sets out in memorandum form some key constitutional lessons that another country contemplating exit from the EU might wish to take into account; and reproduces legal advice on the possibility for challenging a referendum result in the courts.

On the point of possible reforms, a further caveat is needed, that again can be derived from a study of history. Proposals intended to facilitate or improve democracy, however admirable in themselves, can generate difficulties. As will be shown, restricting – in 1911 – the ability of an hereditary parliamentary chamber, the House of Lords, to veto legislation produced by the elected House, the Commons, though it was clearly necessary, also produced a problematic imbalance in the constitution. More recent events are also instructive. The present supposed democratic and constitutional malaise in the UK presents a particular challenge to reform campaigners. It calls into question many of their previously established precepts and objectives. A text that serves to illustrate this platform and the challenges it now faces was produced by the Power Inquiry, a large-scale civil society initiative that reported in 2006.56 It bemoaned ‘plummeting turnout’ in elections.57 Alongside this
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