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			Introduction

			

		

	
		
			„Vertrauen im weitesten Sinne eines Zutrauens zu eigenen Erwartungen ist ein elementarer Tatbestand des sozialen Lebens. Der Mensch hat zwar in vielen Situationen die Wahl, ob er in bestimmten Hinsichten Vertrauen schenken will oder nicht. Ohne jegliches Vertrauen aber könnte er morgens sein Bett nicht verlassen. Unbestimmte Angst, lähmendes Entsetzen befielen ihn“.

			N. Luhmann, 
Vertrauen, Ein Mechanismus der Reduktion 
sozialer Komplexität, F. Enke, 1968.

			i. Tax certainty needs

			Understanding and predicting the tax consequences of certain situations may prove to be complex for many taxpayers.1 This statement appears to be particularly accurate in systems where taxpayers are responsible for the reporting and filing of their taxes.

			Tax law is often known to be technical, complex and imprecise.2 Tax provisions are worded in general terms and only provide for an abstract legal framework or guiding lines, leaving implementing details to executing provisions.3

			Where tax consequences of standard economic activities or private transactions represent little to no difficulty to most taxpayers, unusual or complex situations illustrate the need for further certainty. In tax law, certainty is, in fact, a central concern for taxpayers and their advisers.4

			The need for tax certainty is not all new.5 Scholars often refer to Adam Smith’s canons of taxation,6 released in 1776, in which he held certainty as one of the most important features of a tax system stating that:

			The tax which each individual is bound to pay ought to be certain and not arbitrary. The time of payment, the manner of payment, the quantity to be paid all ought to be clear and plain to the contributor and to every other person. Where it is otherwise, every person subject to the tax is put more or less in the power of the tax-gatherer, who can either aggravate the tax upon any obnoxious contributor, or extort, by the terror of such aggravation, some present or perquisite to himself. The uncertainty of taxation encourages the insolence, and favours the corruption, of an order of men who are naturally unpopular, even where they are neither insolent nor corrupt. The certainty of what each individual ought to pay is, in taxation, a matter of so great importance, that a very considerable degree of inequality, it appears, I believe, from the experience of all nations, is not near so great an evil as a very small degree of uncertainty.7

			In 1990, the OECD released its taxpayers’ rights and obligations charter in which it listed the right to certainty as a ‘basic taxpayer right’.8 Since then, several organizations and political fora have called for more tax certainty at national and supranational levels.9 In 2017, the European Commission published a working paper highlighting the different causes of tax uncertainty and its economic effects on growth and decision-makers.10 In 2018, the IMF and the OECD jointly drafted a report addressing a list of areas of enhancements including the need to ‘address complexity’ and ‘improve clarity’ among many other pressing items in the resolution of tax uncertainty.11

			Tax uncertainty is often associated with the law, its design and interpretation.12 It is also linked to its constant evolution and adaptation in an ever complex globalized world. This is particularly true considering the recent substantial changes that affected tax legislations this past decade. Regulatory and legal changes have been instigated by different sources such as the Base Erosion and Profit Shifting actions at the OECD level,13 wider cross-border exchanges of tax information14 and multiple actions of the European Commission in the fight against tax evasion,15 and State aid rules violations.16

			The notion of tax certainty encompasses a large variety of concepts and causes that are not, however, within the scope of this thesis. The tax certainty that is of a particular interest to this research is triggered not by the tax norms per se, but by their interpretation by the tax administration.

			In their ‘quest’ for certainty, motivated by an effort to anticipate future tax liabilities, taxpayers and practitioners consult and rely on interpretations of tax law made by the revenue authorities. These interpretations represent, in principle, a safe access to the understanding and application of tax laws and are followed to prevent the risk of adjustments.

			With the regular publication of tax guidance, tax authorities play a fundamental role in the interpretation and dissemination of tax law. In addition to these collective interpretations, tax administrations are also often required to issue individual interpretations, known as advance decisions, or tax rulings, to respond to specific questions raised by taxpayers seeking clarity on given tax treatments.

			After all, who better than the tax authorities to give an informed opinion on how taxes should apply? In charge of the administration and collection of taxes, they are also generally entrusted with legislative duties (e.g. drafting tax laws and regulations, commenting tax legislation, drafting tax ministerial replies, etc.) and administrative publications to assist taxpayers’ compliance (e.g. tax manuals, tax alerts, forms, etc.). Because of their preponderant and central role in tax matters, tax authorities are therefore likely to inspire trust to taxpayers.

			Yet, relying upon certain administrative interpretative acts to anticipate one’s tax liability is not free of risks. Interpretations of tax law, even if published by a tax administration, are still mere interpretations. They are not legal norms, and may not even necessarily be binding upon the tax authorities. This acknowledgment leads thus to question the level of trust taxpayers should place on such ‘precarious’ interpretative acts.

			ii. Tax certainty needs in Luxembourg

			This thesis aims specifically at studying the case of the Grand-Duchy of Luxembourg through an analysis of tax circular letters and advance decisions issued by the national’s direct tax administration, the Administration des contributions directes (‘ACD’).

			The choice of further analyzing these administrative interpretative acts stems from the very nature of the Luxembourg tax system. Its rather concise and undetailed tax legislation leaves substantial scope and room for interpretation, which must conform to the principle of legality as enshrined in the Constitution.17

			Additionally, Luxembourg tax laws18 have been historically subject to many foreign influences (Belgian, Dutch, French and German) that have made its interpretation intricate.19 For many years, the lack of codification of applicable texts, together with limited amount of tax litigation,20 increased the need to refer to and rely on foreign tax laws (e.g. case-law, legal literature). This dependency was however, and is still to a certain extent, stronger with regard to Germany since Luxembourg maintained several German procedural tax laws following the end of World War II.21

			To ensure the uniform application of tax laws,22 the Luxembourg tax authorities release, on a regular basis, circulars to the attention of the public. Whether it is to interpret new tax provisions, acknowledge administrative case-law or formalize administrative simplification measures, these public instructions are crucial as they inform taxpayers and their advisers on the formal positions taken by the ACD on a myriad of tax provisions. Circulars also represent binding instructions on tax agents working under the supervision of the directeur des contributions.23 Long considered as ‘internal instructions’ or ‘argumentative tools’ lacking any effects on external recipients, the qualification of tax circulars has evolved in light of their public access. Since 2006, the administrative courts have consistently ruled that tax circulars are binding on the revenue authorities provided they are in conformity with the law and subject to a certain publicity.24

			To further contribute to tax certainty, the ACD also releases individual interpretative acts upon taxpayers’ requests. In Luxembourg, the practice of tax rulings seems to have surfaced in the 1960s.25 While tax rulings offer a high level of certainty to taxpayers, as they, in theory, subsequently bind the revenue authorities, the lack of formalization of the practice until 2014 has created much uncertainty as to their actual binding effects and enforceability as evidenced by a series of cases heard by the administrative courts as of 2015.26 The new ruling framework, adopted post ‘LuxLeaks’27 also triggers decisive questions regarding the level of certainty attached to advance decisions, notably considering the radical shift chosen by the legislature in the formalization of the mechanism into the law. This is particularly evidenced through the insertion of § 29a AO, which, as of January 2015, makes the validity of tax rulings conditional on their legality.28

			iii. Relevance of this study

			Considering the number of recent challenges to tax rulings by the ACD,29 in addition to the regular publications of tax circulars,30 this thesis documents the scope and limitations of tax administration’s powers in the release of administrative interpretative acts.

			The originality of this work lies in an analysis of principles of law applied to the study of tax certainty in administrative circulars and advance decisions. More precisely, the certainty of these administrative interpretative acts is assessed on the basis of the principle of legitimate expectations and other related notions such as the doctrine of droit acquis and the principle ‘tu patere legem quam ipse fecisti’.

			This research is thus pertinent to taxpayers and practitioners practicing Luxembourg tax law as well as to readers interested in understanding the Luxembourg administrative practice. This thesis is also relevant for policy-makers as well as for domestic adjudicators as it formulates precise normative solutions to address the shortcomings noted with respect to the reliance placed on contra legem administrative interpretative measures in Luxembourg law.

			The meaning of tax certainty is additionally considered in the context of the different infringement procedures initiated by the European Commission against Luxembourg for tax rulings granted in alleged violation of State aid rules (e.g. Amazon, Fiat, Engie).31 This thesis allows to explore the meaning of legitimate expectations in State aid proceedings and includes a discussion on potential liability actions introduced before domestic courts by aid beneficiaries after an aid was deemed contrary to the TFEU by the EU Courts.

			iv. Current state of the research and contribution

			To the best of my knowledge and research, a limited number of publications have previously studied the notion of legitimate expectations in domestic law. I would like to refer to two articles published in 2017 by Brice Olinger and Alain Steichen.

			The article by Olinger deals with the principle of legitimate expectations and the principle of estoppel in administrative law.32 This contribution essentially focuses on the case-law of the administrative courts in the context of financial aid and provides interesting elements for additional discussions in the tax field.

			The article by Steichen, is dedicated to the principle of legitimate expectations in the field of tax law and more precisely in the context of unlawful actions by the tax administration.33 This article falls fully within the scope of this thesis. The contribution uses as a starting point a decision of the Tribunal administratif of June 2017, in which the recognition of the principle of legitimate expectations was rejected in a tax evasion case.34 Noting the non-application of the principle of legitimate expectations in contra legem outcomes, Steichen calls for a more balanced approach in the judicial review of circulars and tax rulings. More precisely, he argues in favor of the application of the doctrine of legitimate expectations in unlawful outcomes provided that the errors made by the tax authorities are not manifest.35 The originality of this contribution allows to further develop a differentiated approach regarding the application of the doctrine of legitimate expectations to circulars, on the one hand, and advance decisions, on the other hand.

			In addition to these two articles, I would like to also point to a national report published by the Luxembourg administrative courts on the principle of legitimate expectations as part of the 2016 congress of the Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union (‘ACA Europe’).36 This report is particularly enriching as it provides a discussion on the understanding and application of the doctrine of legitimate expectations by the administrative domestic courts.

			Concerning the study of tax rulings in domestic law, no significant research nor contribution has ever been published on the topic in Luxembourg law. One report was issued on the occasion of the 1965 IFA World Congress.37 In the absence of a developed Luxembourg ruling practice at that time, the national reporters mainly referred to the German practice and case-law from which they extracted relevant measures for the Luxembourg context. One can also cite a 1999 report prepared by the firm Simmons & Simmons for the European Commission on ‘administrative practices in taxation’ and which included a questionnaire and summary of the ruling practice in Luxembourg.38 The EU study was however only released in 201539 and essentially summarized the content of a 1989 note of the directeur des contributions on advance decisions.

			Finally, regarding the topic of administrative circulars, while the subject has been sporadically mentioned in tax and administrative law books and articles,40 no detailed research nor comprehensive study has been released on the topic in Luxembourg law. One report written by the Luxembourg Conseil d’État, in 1975, is worth mentioning as it discussed the nature and scope of administrative circulars in addition to citing various decisions from the Comité du Contentieux that were relevant in the 1970s.41

			v. Methodology

			This research was initially built upon an extensive review of the case-law of both administrative and civil courts in addition to the study of administrative circulars issued by the Luxembourg direct tax authorities. From this practical approach, I was then able to categorize and engage in further efforts of theorization of the tensions noted with respect to the recognition of the principle of legitimate expectations in unlawful interpretations made by the ACD.

			As this thesis is mainly based on case-law of the administrative and civil courts, it required significant efforts of systematization to present a summary of the state of the law on each aspect reviewed in this study. Throughout these four years of research, I reviewed the entire case-law available on the principles of law studied in this thesis: the principle of legitimate expectations, the notion of droit acquis, and the principle ‘tu patere legem quam ipse fecisti’. I also reviewed all cases in which administrative circular letters were litigated, in and outside of tax law, and also analyzed all the disputes heard by administrative and civil courts on the topic of tax rulings.42

			Unfortunately, the case-law of the Conseil d’État is not accessible in its entirety.43 The impossibility to research the entire case-law has certainly excluded a number of relevant cases for which additional studies will be required.44

			In the context of studying legal sources, I extensively reviewed legal and regulatory provisions currently in force, as well as abrogated provisions where relevant for the purpose of this analysis. I also studied parliamentary materials to shed light on certain tax provisions discussed in this thesis and more particularly in the case of the formalization of the ruling practice via the insertion of § 29a AO.45 To extract additional information from concrete issues generated by rulings or circulars, I analyzed all the parliamentary questions available on the website of the Chambre des Députés regarding tax matters, and then selectively introduced their contents in various chapters of this thesis.46

			In an effort to conceptualize and engage in a systematization exercise for tax circulars, I studied the administrative circular letters currently published by the ACD. Repealed circulars and internal notes were reviewed where accessible. This analysis allowed extracting essential objectives and features of tax circulars in the absence of a detailed study on the topic.

			Moreover, and where relevant, this thesis includes selective comparative elements extracted from the national laws and case-law of Belgium, France, Germany, Switzerland and the Netherlands. This research also contains references to supranational courts’ case-law such as that of the CJEU and the European Court of Human Rights (‘ECtHR’).

			The majority of sources used for this thesis are in French. In Luxembourg, following a law of 1984, French is the official language of legislative acts and their implementing measures.47 Additional legal sources used in this research were in German as several German procedural laws, such as the Abgabenordnung48 and the Steueranpassungsgesetz,49 were maintained following Luxembourg’s independence in 1944.50

			Finally, the normative solutions implemented in this thesis have been elaborated following the Law of Balancing theorized by Robert Alexy.51 This methodology allowed to further nuance the systemic approaches noted in the case-law of the Luxembourg administrative courts with regard to the principle of legitimate expectations and suggested the introduction of a balancing method to satisfy the resolution of conflicting principles of a similar normative value.

			vi. Thesis structure

			This thesis analyzes the status of tax circulars and tax rulings in domestic law. More precisely, by first studying the status of each of these administrative interpretative acts, I then investigate their enforceability before domestic courts and enquire to what extent unlawful circulars and contra legem rulings can be relied upon by virtue of the principle of legitimate expectations. After extracting a series of shortcomings in the protection of taxpayers who rely on such administrative interpretative acts, I then, articulate from a normative perspective, what I claim to be the appropriate level of protection for contra legem circulars and advance decisions in the Luxembourg legal order.

			To better apprehend the interpretation of tax laws by the Luxembourg tax authorities, I reviewed the legal sources providing the ACD the authority to release interpretation of tax laws (e.g. circulars and rulings). In addition to studying the rationale of such administrative interpretative acts and their effects on taxpayers, I then studied the circumstances and context following which the administration unexpectedly decides to depart from its initial interpretation. From a certainty perspective, I then analyzed what this conduct meant to taxpayers who had relied on such interpretations and integrated the study of the principle of legitimate expectations as a potential remedy to taxpayers’ frustrated reliance.

			This research is thus divided into three parts. Part I of the thesis addresses the Luxembourg normative framework in the field of direct taxation. It contains a historical and current analysis of constitutional provisions relating to taxes52 and focuses on the domestic legal sources for the implementation and interpretation of tax laws.53 This analysis allows a better understanding of the constitutional and legal constraints surrounding tax law, as these requirements are further tested in the resolution of theoretical tensions traditionally associated with the prevalence of the principle of legality in tax matters.54 It is argued that the priority given to the principle of legality is unjustified from a constitutional perspective as the principle of legitimate expectations can equally be inferred from the Fundamental Law.

			Part II of this research focuses on the study of circular letters55 and advance decisions56 following an extensive review of domestic case-law and legal literature. This analysis is performed individually for circular letters and advance decisions to better extract the nature, scope and effects of these interpretative measures in domestic law. It allows to differentiate both administrative interpretative acts and justifies thus a separate approach for the level of certainty required in each case.

			This thesis is concluded by Part III, in which I review the different principles of law upon which taxpayers commonly invoke the application of circulars and tax rulings.57 These include essentially the notion of droits acquis, the principle of legitimate expectations and the principle ‘tu patere legem quam fecisti’. After extracting common features in the articulation of each principle, I then point to the shortcomings of the current legal and judicial remedies available for taxpayers whose legitimate expectations were generated by contra legem administrative representations.58 In light of the foregoing, I then formulate separate normative proposals to remedy the insufficiencies noted in the case of unlawful circulars, on the one hand, and contra legem tax rulings, on the other hand.59

			vii.	Limitation of this study

			This thesis is limited to the study of advance decisions and circular letters released by the Administration des contributions directes. Consequently, this research will not discuss similar administrative interpretative measures in the field of VAT or any other indirect tax provisions that are within the competence of the Administration de l’enregistrement, des domaines et de la TVA (‘AEDT’).

			This research does not cover the principle of estoppel, the legal basis of which is commonly associated with Article 1134(3) of the Civil code.60 Despite bien often related to the principle of legitimate expectations, it is disregarded for the purpose of this study as the principle has not been invoked by taxpayers in attempts to enforce tax circulars and tax rulings.

			vii. Terminology

			As further explained throughout the chapters of this thesis, certain terms will be used interchangeably for the purpose of this research.

			The term administrative interpretative acts will be used as a generic term which encompasses both tax circulars and advance decisions. The term representation will also be used generically to point to interpretations through which the Luxembourg tax authorities represented their formal positions on the taxation of a given situation.

			Regarding circulars, various terms will be used interchangeably to limit the redundant use of a single term. As such, tax circulars, circulars, administrative circulars, administrative circular letters, instructions and directives will all be employed synonymously to refer to circulars issued by the directeur des contributions.

			With respect to tax rulings, this term will be used interchangeably with the term advance decisions.

			The principle protecting legitimate expectations will often be referred in its shorter version as principle of legitimate expectations or doctrine of legitimate expectations.

			The Luxembourg direct tax authorities will be referred to by the abbreviation ‘ACD’ and also by the more general terms tax administration, tax authorities and revenue authorities.

			To facilitate the reading of this research, certain abbreviations were used to designate domestic courts in the review of their case-law. The Conseil d’État will be often referred to as ‘CE’, the Tribunal administratif as ‘TA’ and the Cour administrative as ‘CA’.

			Finally, although the terms might slightly differ in meaning the terms erroneous, contra legem, illegal and unlawful will be used in an interchangeable manner throughout this thesis to designate a tax treatment that is deemed contrary to the law.61
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			Chapter 1	
Constitutional provisions and tax norms

		

	
		
			1. –	Introduction

			This chapter provides a general introduction to the relevant constitutional and legal framework surrounding tax laws in Luxembourg. This analysis is a necessary and preliminary step for the review of the legal framework applicable to the tax field. It is additionally used throughout this thesis in theoretical and practical discussions concerning Luxembourg tax laws and their interpretation in light of superior norms.

			In this analysis, I first provide an overview of Luxembourg constitutional history to better situate the influences relating to the current tax provisions enshrined in the Luxembourg Constitution. In this development, various references are made to Belgian tax constitutional provisions as the latter have been identically reproduced in the 1868 Luxembourg Constitution.

			I then individually analyze the different tax provisions reproduced in the Fundamental Law and provide further elements from case-law of domestic courts and legal literature to illustrate the interpretations of the principle of legality, the principle of annuality and the principle of equality as provided by Articles 99, 100 and 101 of the Constitution.

			Additional substantive and procedural requirements are detailed in this chapter to describe fundamental concepts in domestic law such as the notions of legislative power, law, tax, public order and many other key terms that will be used in this research.

			Finally, I review the origin and evolution of the current Luxembourg tax provisions in light of their German origin and provide further context to the subsequent amendments that led to the adoption of the 1967 income tax law. The review of the constitutional and legal provisions affecting tax norms in Luxembourg is fundamental as it allows to articulate hierarchy of norms considerations and legal foundations for the interpretation of the relevant tax provisions that are central to the understanding of the subsequent interpretation of tax laws by the Luxembourg direct tax authorities.

			2. –	Luxembourg constitutional evolutions

			2.1.	From the 1815 Vienna Congress to the 1830 Luxembourg Constitution

			Throughout its history, Luxembourg has been governed by national and foreign regimes. Such influences are still relevant to this day.1

			In 1815, the Grand-Duchy of Luxembourg, which formed part of the German Confederation from 1815 to 1866,2 was ceded to the King of the Netherlands. This territory cession was meant as a compensation for the King of the Netherlands as certain Principalities3 were granted to the King of Prussia.4 The transfer was enacted by the Congress of Vienna held in 1815,5 which upgraded the Duchy of Luxembourg to the status of Grand-Duchy and granted the King of the Netherlands the title of Grand Duke of Luxembourg and similar rights and privileges enjoyed by other German Princes.6

			From 1815 to 1830, the Grand-Duchy of Luxembourg was governed under the laws of the Kingdom of the Netherlands until what is viewed to be its first domestic Constitution, which was adopted by royal decree in December 1830.7 The decree, adopted on the basis of the 1815 Vienna Congress Act8 by William I of the Netherlands, was considered to be the domestic starting point of the modern state of Luxembourg9 and initiated the separation of the territory of the Grand-Duchy of Luxembourg from the Netherlands.10 Luxembourg was, as of that period, no longer considered to be a Dutch province.11

			The 1830 Constitution (decree) was adopted by William I of the Netherlands under the pressure of the Belgian revolution, which was in turn influenced by the French revolution of July 1830.12 A few months earlier, in violation of the 1815 Vienna Act, the Kingdom of Belgium had self-proclaimed the inclusion of Luxembourg within its territory, first via a decree of October 1830 and later within the first article of its Constitution adopted in October 1831.13 The inclusion of Luxembourg was not entirely a unilateral action. The People of Luxembourg were part of the Belgian Revolution and a large majority of them were in favor of becoming part of the Kingdom of Belgium.14 Among the reasons of their rebellion, historian Michel Pauly cites ‘tax oppression and the mandatory use of the Dutch language’.15

			By opposition, the city of Luxembourg, fortress of the Confederation and under the surveillance of a Prussian military garrison, remained loyal to the Dutch regime. The city was, in addition, mostly composed of civil servants, working for the Dutch authority, and a portion of the local population which remained faithful to the Grand Duke.16

			The consequence of this territorial split resulted in two separate governments: The City of Luxembourg, which was governed under the 1830 decree, while the rest of the territory formed part of the Belgian Kingdom and was subject to the 1831 Belgian Constitution.17

			According to Heuschling, the creation of the State of Luxembourg is ‘spread over diverse dates and levels’.18 He argues that the act at the origin of the creation of the Grand-Duchy of Luxembourg was first based on international law and more precisely on the 1815 Vienna Congress Act.19 The State creation in domestic law was then later instigated, in 1830, by the adoption of a royal decree.20

			In 1839, the Treaty of London formalized the separation of the Kingdom of Belgium from the Kingdom of the Netherlands. The Treaty allocated in addition a substantial portion of Luxembourg’s territory to the newly formed Belgian Kingdom, which corresponds to the current borders of Luxembourg.21

			2.2.	The 1841 and 1856 Constitutions

			Further constitutional efforts followed with a royal decree in 1841 which inaugurated a State assembly composed of deputies elected in the various cantons of Luxembourg.22

			Seven years later and in response to unrest and protests, the Grand Duke (William II) and the State assembly substantially amended the 1841 Constitution which led to the adoption of a new Constitution in 1848.

			The text of the new Constitution was largely inspired by the liberal Belgian Constitution of 183123 and enshrined in domestic law certain fundamental rights such as the principle of equality, the non-retroactivity of criminal laws, freedom of opinion and of the press.24 In addition, the legislative power initially held by the King Grand Duke alone25 were jointly split between the Assembly of States and the King Grand Duke.26

			In 1856, the Grand Duke (William III) initiated a revision of the 1848 Constitution with the aim to render it in conformity with the law of the German Confederation. It resulted in a more reactionary and restrictive text than the model Belgian Constitution.27 The Parliament was dissolved in November 1856 following its refusal to accept the constitutional revision proposed by the Grand Duke. An authoritarian Constitution was adopted that same year restricting the previously adopted constitutional liberties.

			2.3.	The 1868 Constitution of the Grand-Duchy of Luxembourg

			The current Constitution of the Grand-Duchy of Luxembourg was adopted in October 1868 and is, in essence, a revival of the liberal 1848 Constitution, which was ‘widely inspired by the 1831 Belgian Constitution’.28 The Current Constitution also includes ‘elements from the model of the German constitutional monarchy’.29 A certain influence of Dutch constitutional law is also worth highlighting following the previous historical ties with the Netherlands.30 Certain modifications inherited from the 1856 Constitution such as the creation of the Conseil d’État31 are maintained in the 1868 Constitution.32

			It is worth noting that from 1815 to 1868, Luxembourg had five different constitutions and three of them were considered ‘genuinely Luxembourgish’.33 Gerkrath argues that until 1997, the Luxembourg Constitution was somehow ignored by political actors34 due notably to the primacy of international law over the Constitution (e.g. application of human rights based directly on the ECHR or any higher norms) or due to ‘practices and traditions’ used in parallel of the Constitution, which were used as precedents by the political class.35

			Over the years, various modifications were introduced into the current Constitution including the right to the universal suffrage in 1919,36 the creation of administrative courts and a constitutional court in 1996, the abolition of death penalty in 1999 and more recently, provisions relating to the Luxembourg citizenship in 2008.37

			In 2009, a proposal to reform the Constitution38 was submitted to the Luxembourg Parliament.39 According to the explanatory statement of the proposal, a major reform was deemed necessary as ‘the Constitution reflects ideas and conceptions of the nineteenth century’.40 The Commission des institutions et de la revision constitutionelle supported as early as 2000 the need for an overall reform of the Constitution instead of piece-meal reforms which ultimately affect the coherence of the Fundamental Law. A previous attempt to reform the Constitution was intended in 1913 but proved unsuccessful and parliamentary documents evidence political reluctance to reform the Constitution over the past 150 years.41 The Constitutional reform is according to the authors of the proposal mainly supported by three guiding principles: ‘the modernization of obsolete terminology […], the necessity to adapt the text to the current exercise of power and the enshrinement in the Constitution of provisions relating to customary practices […]’.42

			3. –	The 1868 Constitution and the hierarchy of norms

			3.1.	The Constitution and supranational norms

			The Luxembourg Constitution43 is one of the oldest ‘constitutional documents in Europe still in force’.44 From a hierarchy of norms perspective, Luxembourg is a monist State which recognizes the primacy of international law.45

			The Constitution is superior to domestic ordinary law (laws and regulations) but deemed inferior to Treaty law and relevant derived law.46 As such, a double tax treaty between Luxembourg and another contracting State has primacy over the Constitution.47

			The Constitution prevails over ordinary laws, which are deemed to have an inferior rank compared to the Fundamental Law.48 Ordinary laws can be reviewed in light of their conformity with the Constitution by the Luxembourg Constitutional Court since 1997, date of its creation.49

			In case of conflict of laws between a constitutional norm and a provision of ordinary law, the Constitution would take precedence over the law in question. One particularism that may be highlighted is that despite the primacy of the Constitution over norms of an inferior rank, courts (civil and administrative) are not competent to review the constitutionality of laws with the Constitution. This lack of competence was first a practice from different judges and courts over the years, Pescatore cites case-law as early as 187750 to evidence a restriction, which may be explained by the fear of judges to encroach on the legislative power on the grounds of the separation of powers.51 In the meantime, the creation of a Constitutional Court has partially solve this issue since judges may, upon request of the parties, or ex officio, introduce a preliminary ruling before the Constitutional Court.52 Despite this procedure, courts remain rather reluctant to introduce requests before the Constitutional Court, which only decided upon 138 since 1998.53

			As argued by Heuschling, in an extensive study dedicated to the origin of the supremacy of treaties in the Luxembourg legal system,54 the recognition of the supremacy of international norms is rather unusual and can also be found in, at least, two other States: the Netherlands and Suriname.55 In Luxembourg, unlike in the Netherlands,56 this supremacy is not explicitly stated within the Constitution. It was however the case in the 1856 Constitution which expressly recognized the superiority of the German Confederation law over the then-applicable Constitution.57 The mention of the supremacy of supranational rules over the Luxembourg Constitution has been suppressed from the Constitution following the 1856 revision. The Current Constitution is therefore silent on the precedence of higher norms over the domestic Constitution.58

			This primacy is essentially an interpretation resulting from a political consensus aimed at the preservation of multiple domestic economic and security interests of the Grand-Duchy.59 The primacy of Treaty law in Luxembourg is generally justified from a security angle as international treaties protected Luxembourg from any further invasions of neighboring countries.60 It is believed that this interpretation also finds economic grounds as it was in Luxembourg’s interest to conclude international trade agreements for the benefit of its domestic economy.61 From a legal perspective, certain theories in the nineteenth century,62 also suggest that since Luxembourg is a ‘creation’ of international law (1815 Vienna Treaty), its domestic law is to be viewed as a ‘sub-system’ of positive international law’ where it finds its legitimacy, source of validity even.63 Another argument regarding this primacy is brought by Heuschling, who believes that the preservation of the Luxembourg Monarchy is a strong factor in the recognition of the supremacy of Treaty law and relevant secondary law over the Constitution.64

			This implicit recognition was later confirmed in the 1950s by civil courts, in a series of landmark cases, in which domestic courts recognized the supremacy of Treaty law over the Constitution.65 Certain authors believe that the first case which recognized this supremacy is an 1872 decision of the Conseil d’État regarding a decision taken by the Prussian Ministry of Finance in the context of delegated powers arising from the Zollverein agreement.66

			The primacy of international law over domestic law is, according to Gerkrath, an unwritten constitutional principle of law.67

			3.2.	The Constitution and the Nassau Family Pact

			It has sometimes been suggested that The Nassau Pact of June 178368 constitutes in Luxembourg a ‘Constitution-bis’ or that it has ‘an equivalent legal nature to the Constitution’.69 Such statements were made, for instance, by the former Prime and Finance minister, Jean-Claude Juncker, in a ministerial reply questioning the Nassau Pact modification.70

			The Nassau family pact forms part of what is generally referred to as Fürstenrecht.71 It contains rules described as a derogatory branch of law inherited from the German monarchies, which allowed, as of the fourteenth century,72 German dynasties to elude the application of ordinary rules to throne accession and inheritance matters.73

			The Fürstenrecht was introduced in Luxembourg by the Act of the 1815 Vienna Congress. It was subsequently confirmed and protected by additional international Treaties74 until the 1867 London Treaty.75 Heuschling describes the Fürstenrecht as constituting a ‘sub-system of law’76 and as ‘one of the most ancient autonomous sources of law’ in Luxembourg.77 It interacts with elements of private and public law (e.g. marriage, succession, etc.) and similar traces of this princely regime exist in Liechtenstein and Monaco, both also former German dynasties.78 It is not clear whether all the rules of the Fürstenrecht are known to the public as it is reported that many elements of it are maintained secret.79

			As put forward by Heuschling, it is rather incorrect to refer to the Nassau Pact as a ‘pact’ considering that the Luxembourg Grand-ducal family (descendant of the Nassau-Weilburg House) is the last remaining family part of this ‘agreement’ (out of four) since 1890, date at which disappeared the Nassau-Orange House.80

			Considering the rather autonomous and limited nature of the Fürstenrecht, it seems relevant to exclude it as a relevant source of law for this study. This specific ‘branch of law’ will therefore be set aside for the purpose of this research.

			4. –	Constitutional provisions relating to taxes

			The current Constitution is organized into twelve chapters which provide for the general organization and functioning of the Grand-Duchy of Luxembourg through its different institutions.81

			Chapter eight of the Constitution entitled ‘Finances’ is dedicated to taxes and budgetary provisions.82 It contains eight articles which govern the establishment of taxes, budgetary principles and the powers of the Parliament in these matters. The provisions relating to taxes and public finances, more generally, have never been modified since the adoption of the Constitution in 1868.83

			4.1.	The principle of legality in tax matters

			The first article of the Finance chapter starts with Article 99. The first paragraph of Article 99 provides that ‘state taxes may only be established by a law’.84 A version of this provision was already formulated as such in the 1848 Luxembourg Constitution.85 Its content has remained unchanged up to this day.86

			The remaining paragraphs of Article 99 were only added on the drafting of the 1868 Constitution.87 They all relate to the procedures applicable in case of events affecting the general budget of the State including the consent of the Parliament to borrow money, the existence of special laws regarding the sale of real estate that belongs to the State or any other important financial commitments. Article 99 also provides a basis for communal (local authority) taxes, which may only be established with the consent of the communal council.88

			For the purpose of this analysis, I will focus on the first paragraph of Article 99, which enshrines, in the tax field, the principle of legality within the Constitution.89

			Prior to the 1868 Constitution, previous Luxembourg Constitutions also specifically referred to taxes. For instance, although rather limited, provisions relating to public finances were enshrined in the 1841 Constitution. While the latter mostly reserved the exercise of the legislative power to the King Grand Duke (William II), the adoption of criminal and tax laws required instead the consent of the Assembly of States composing Luxembourg.90 The right to vote granted by the 1841 Constitution was, in addition, conditional on several elements, including the payment of direct taxes as mentioned in the 1841 Constitution.91

			In its Article 103, the 1848 Constitution introduced the principle of legality in tax matters, in similar terms to the current first paragraph of Article 99.92 The formulation remained unchanged in the 1868 Constitution.93

			The principle of legality as contained in Article 99 is inspired by the Belgian Constitution, which contains the exact same principle in its current Article 170.94 In Belgium, the principle of legality in tax matters, also referred to as the right to consent to taxes,95 is enshrined in the Constitution since the first Belgian Constitution of 1831.96 It is reported to be directly influenced by a Dutch provision applicable prior to the independence of Belgium, in 1830, which required taxation by virtue of a law.97

			As noted by Uyttendaele, the drafters of the Belgian Constitution were strongly inspired by the French Declaration of the Rights of Man and of the Citizen of 1789, notably with regards to its Article 14 on the right to consent to taxes.98 The latter is now enshrined in Article 170 of the Belgian Constitution, and is considered an ‘essential element of democracy’.99

			The constitutional provision contained in the first paragraph of Article 99 of the Constitution allocates the right to levy taxes to the ‘sole’ legislative power. This was confirmed in 2014 by the Luxembourg Constitutional Court in a case relating to the compatibility of VAT exemptions contained in a grand-ducal regulation and Article 99 of the Constitution.100

			This exclusive allocation represents a special safeguard against arbitrariness101 and implies the consent of the constituents to taxes adopted by their elected representatives.102 This sole legislative competence also ensures the strict separation of powers in the levying of taxes.103 Although the separation of powers is not explicitly mentioned by the Luxembourg Constitution,104 the three branches of government have in the meantime been recognized as a structural principle on the basis of the Constitutional Court’s case-law105 and references made to the Belgian Constitution.106 Finally, this legislative monopoly, over the setting of taxes, is also part of a reinforcement of the powers of the Parliament regarding its control over the executive with respect to the tax collected.107

			Not every jurisdiction has constitutionalized the principle of legality in tax matters. Instead, and as underlined by Vanistendael,108 it is in certain cases derived from the reading or combination of other provisions contained within the respective applicable Constitutions. For example, the principle of legality in Switzerland is derived from the principle of equality. In Germany it is the combination of two constitutional provisions that provide a legal basis for taxation: the one that ensures individual freedom unless restricted by a law and the provision requiring a legal basis for administrative acts.109

			The legality requirement enshrined in Article 99 requires the existence of a law. The TA has interpreted this requirement as excluding that any other sources, outside of the law, may be used or justified as a legal basis for the existence of a tax, such as the case of an administrative circular issued by the tax authorities.110

			Neither the notions of law nor of legislative power are defined by the Constitution. The notion of tax is instead defined by § 1 of the AO.

			4.1.1.	The notion of legislative power

			From a historical perspective, the Constitution of 1841 mostly reserved the exercise of the legislative power to the King Grand Duke. The opinion of the members of Parliament was in principle necessary with regards to any legislation.111 The adoption of criminal and tax laws required instead the consent of the elected representatives.112 Legislation adopted was subsequently enacted by the King Grand Duke.113

			The Constitution of 1848 was amended to include the elected representation in the joint exercise of legislative powers initially held by the King Grand Duke alone.114 Legislative initiatives were therefore shared by the two actors as explicitly stipulated by the amended Constitution of 1848.115 This shared legislative competence was inspired by the-then Belgian Constitution from which such provisions were identically reproduced.116

			Following the 1856 Coup d’état, references to the legislative power and its shared competence were suppressed. Amended provisions stipulated that national sovereignty resided in the sole person of the King Grand Duke.117 Legislation required, however, approval of the elected representatives who had the authority to introduce draft laws to the King Grand Duke.118

			In addition to the promulgated laws, the King Grand Duke intervened in legislative areas by the use of decrees which had legislative force. They gained importance and were used regularly as an alternative to laws which required the participation of the Parliament.119 The different controversies surrounding the use of decrees prompted further constitutional amendments which led to the revision of the Constitution in 1868.120

			Terminology about legislative power has not been re-introduced into the Luxembourg Constitution since the 1856 revision. Yet, this branch of power is presumed, although not expressly formulated within the Fundamental Law. For Pescatore, ‘since the Constitution refers to the notion of law, this necessarily entails the recognition of the function of making laws, namely the legislative power’.121

			From this deduction about the legislative function, certain organs are designated by the Constitution as being part of the legislative process. These institutions include the Government, the Parliament and the State Council (Conseil d’État).122

			4.1.2.	The notion of law

			4.1.2.1. Substantive requirement

			The Luxembourg Constitution does not define the notion of law.123 Yet, it is by reference to the provision delineating the exercise of the regulatory power that Article 32(3) of the Constitution provides the necessary requirements for law making.

			According to Article 32(3) of the Constitution: ‘in areas reserved to the law by the Constitution, the Grand Duke may only adopt regulations and decrees on the basis of a particular legal provision which establishes the objective of the executing measures and, when appropriate the conditions they are subject to’.124

			The current wording of Article 32(3) is the result of a constitutional revision which took place in 2016.125 This modification, which followed a previous amendment of the same Article in 2004,126 aimed at attenuating the constitutional requirements imposed on the legislature with regards to the creation of the law.127 In its previous formulation, Article 32(3) required that the Grand Duke adopts relevant executing measures provided applicable conditions and modalities had been specified by the law.128 Such reinforcement was aimed at ensuring that the legislature did not simply delegate its powers to the executive branch, with the Constitution requiring instead specific intervention by the legislature in specific fields that are reserved to the sole competence and realm of the law.129 This intervention is viewed as an additional safeguard in three specific areas as classified by Pescatore, which include fundamental rights, fundamental organizational areas (e.g. citizenship, functioning of institutions, etc.) and public finance provisions.130

			In 2007, in addition to recalling the sole competence of the legislative power in reserved areas by the Constitution,131 the Luxembourg Constitutional Court stated that this constitutional requirement was satisfied in circumstances under which the law would ‘only provide for guiding principles, leaving implementing details to the regulatory power’.132 The case heard by the Constitutional Court concerned a new tax on certain qualifying alcoholic beverages, part of 2015 budget law.133

			The Court specified that for tax legislation, ‘the law must establish essential rules regarding taxable bases, tax rates and tax collection’.134 This specific requirement for tax law is similar to Article 34 of the French Constitution, which enshrines the exact same formulation regarding the necessity to determine these three essential aspects for any adopted tax legislation.135 The origin of this provision can be traced back to the French revolution when the Third Estate abolished, via decree, existing taxes that were adopted without the people’s consent, and required new taxes to be approved by the elected representative assembly.136 The content of this decree was later enshrined into the French Declaration of the Rights of Man and of the Citizen of 1789 and is featured in the current French Constitution of 1958.137

			In 2013, the Constitutional Court applied the three-part test of article 32(3) of the Fundamental Law, following the 2004 amendment of that article, in which it held that ‘in areas reserved to the law by the Constitution, the essential normative framing must result from a law, including the purpose, conditions and modalities upon which elements of a lesser importance are fixed by regulations and decrees adopted by the Grand Duke’.138 Similar conclusions were also held in subsequent decisions issued by the Constitutional Court.139 Following the 2016 revision of this provision, the law must from now on ‘only’ fix the ‘objective of the executing measures and, when appropriate the conditions they are subject to’.140

			4.1.2.2. Formal requirement

			Following the substantive requirement the legislature must observe in the creation of a law, the lawmaker must also comply with formal modalities as fixed by statute. Once voted by the Parliament and enacted by the Grand Duke,141 laws have to be published in the Mémorial, which is the designated official journal for Luxembourg.142 The Mémorial A publishes legislative and regulatory acts.143 The Mémorial B contains additional information that is of a more general nature.144

			Published acts become mandatory in Luxembourg the fourth day following the day of their publication, unless another entry into force date is specifically mentioned within the relevant acts.145 As of 2016, the official journal is only published via electronic format.146 Paper versions of the publications may be produced in exceptional circumstances, notably in case of failure of the electronic system on which the Mémorial is hosted.147

			4.1.2.3. Constitutionality of laws: a priori and a posteriori reviews

			The Luxembourg Constitutional Court reviews a posteriori the conformity of laws with the Constitution.148 A preliminary ruling can be introduced before the Constitutional Court by any tribunals and courts of the judicial and administrative orders, provided a question of compatibility with the Constitution is triggered and has not been previously answered in the case-law of the Constitutional Court.149

			An a priori control on the conformity of draft legislation with the Constitution and higher norms150 is exercised by the Conseil d’État.151 The Constitutition provides that the CE, in its current functions, must be consulted before any adoption of proposed legislation and has the capacity to exempt the Chamber from the requirement of a second vote provided that both, the Parliament and the Conseil d’État agree that the additional vote is not necessary (unicameral system).152 Depending on the topic of the draft law or of the regulations (either grand-ducal or ministerial), additional consultative bodies (professional chambers) may be consulted especially in areas that impact their professions.153

			The opinions formulated by the Conseil d’État are usually followed by the Government. One opinion of the CE is worth mentioning as an example of its a priori control with regard to the compatibility of the provisions reviewed with the Constitution. In 1991, following the review of draft law n° 3431, introducing a revision of certain direct and indirect tax provisions, the Conseil d’État opposed, in its second opinion, an amendment relating to the taxation of real estate capital gains on the grounds that it did not comply with Article 99 of the Constitution.154 The challenged amendment left the determination of the ‘conditions, modalities [and] limits’ of the relevant tax provision to a grand-ducal regulation.155 The CE emphasized the unconstitutionality of the amendment proposed by the Governement and referred to the ‘numerous precedents of delegation of power from the legislative power to the regulatory power in the current tax legislation’.156 These unconstitutionalities were, according to the CE, a consequence of the maintenance of a ‘foreign tax legislation and state of mind’ that are barely compatible to the Luxembourg legal framework.157 It is indeed often mentioned that the inherited German tax legislation hardly fits into the overall legal system in effect in Luxembourg that is closer to French and Belgian legal orders.158

			4.1.3.	The notion of tax

			A definition of the notion of tax is contained within § 1 of the AO159 as ‘a non-recurring or recurring payment that do[es] not constitute consideration for a special performance and that [is] imposed by a public body to generate revenue from anyone who fulfills the factual elements to which the law attaches a payment obligation’.160

			In legal literature, several authors have emphasized that the notion of tax covers, more generally, a pecuniary payment to contribute towards collective expenses or which concurs to the realization of public good.161

			From the legal definition contained in § 1 AO, the TA extracted a six-part test in a 2017 decision,162 which contributes to the qualification of the notion of tax, compared to any another mandatory contribution falling outside of the scope of § 1 AO.

			The six-part test includes:

			(i)	a non-recurring or recurring pecuniary payment,

			(ii)	a person is obliged to bear,

			(iii)	as required by a public body in Luxembourg, the State or a commune,

			(iv)	with the aim to secure revenue to the collecting public entity,

			(v)	for which nothing is received directly in return; and

			(vi)	provided that the taxpayer fulfills the factual elements to which the law attaches a payment obligation.163

			With respect to ancillary elements that may qualify within the scope of taxes, it is worth noting that interest for late payment of taxes were first considered excluded by the TA from the strict definition of tax as per § 1 AO.164 The Court ruled differently in a 2012 decision including the interest within the scope of taxes that are due as being ‘incidental to the taxes to which they apply and to which they are attached’.165

			In addition, a series of judgments were adopted as early as 2007166 with respect to the qualification of the contribution levied by the Chamber of Commerce from its members. Companies required to pay the contribution challenged the compatibility of said contribution, which they viewed as a tax, with the principle of legality contained in Article 99 of the Constitution167 and the scope of § 1 of the AO. In a series of cases, the administrative courts qualified the contributions as a ‘parafiscal charge’ collected for the benefit of a legal entity other than the State and its communes.168 The exclusion of other charges from the notion of tax is further confirmed by Article 102 of the Constitution which limits the contributions that may be required from citizens or public institutions to ‘taxes in favor of the State or of a commune’.169

			4.2.	The principle of annuality

			4.2.1.	Origin of the constitutional provision

			According to Article 100 of the Constitution, ‘state taxes are voted on an annual basis. Laws which establish them are only obligatory for one year if not renewed’.170 This provision was among the rare articles relating to public finances subject to a modification in previous versions of the Constitution.171 Following the vote of distrust of the Parliament towards the Government, the revision of the 1848 Constitution amended Article 100 to specify instead that ‘State taxes and levies are collected as long as the law which establishes them has not been revoked or modified’.172

			The current version of Article 100 is a reproduction of Article 111 of the Belgian Constitution of 1831.173 The modified version of this provision is enshrined in Article 171 of the current Belgian Constitution which enlarged the scope of the recipient of such taxes to Belgian ‘communit[ies] and region’.174

			The commentaries of the Belgian Constitution are particularly instructive with respect to the historical background which led to the limitation of the validity of tax laws to a one-year period.175 It is reported that this was a ‘reaction’ to the Dutch regime which, according to its then-Constitution, allowed for the budget vote every ten years only, while the budget was entirely controlled by the executive branch.176

			4.2.2.	Interpretation of Article 100 of the Constitution

			The annual vote of tax laws is a mere technicality in practice.177 In Luxembourg, each year, the validity of the tax legislation is renewed through the annual budgetary law. Article 2 of said law, entitled ‘renewal of tax laws’,178 invariably states that direct and indirect taxes of the ongoing year are renewed for the next calendar year with the exception of any changes adopted within the tax legislation, including a reference to the amended provisions.179

			The annual budgetary procedure also refers to the maintenance of the direct and indirect taxes on the basis of laws which govern their ‘tax base, tax rates or tariffs and their collection’.180

			The principle of annuality of tax laws strictly depends on the principle of annuality of the State budget. The latter enshrined in Article 104 of the Constitution, allows the Parliament to adopt, on a yearly basis, the laws relating to the accounts and to vote the corresponding budget.181 The principle of annuality of tax laws as mentioned in Article 100 of the Constitution, is conditional to the fulfillment of the provisions of Article 104 dedicated to the annual vote of budgetary provisions, establishing thus a clear interdependence of both provisions.

			Another correlation often made, for instance by administrative courts, is to associate the provision of Article 100 of the Constitution with the provisions of the Luxembourg income tax law, also known in its original French title as Loi concernant l’impôt sur le revenu, (‘LIR’).

			The LIR contains a provision expressly mentioning the principle of annuality of taxes. The principle is stated within the LIR in two different provisions; Article 1(1) LIR, which provides that ‘State individual income tax is levied annually’ and Article 158(1) LIR, according to which ‘State corporate income tax is levied annually’.182 In both cases paragraph two of the respective provisions specify that the tax year coincides with the civil calendar.183

			4.2.3.	Application of the provision and reference to income tax law provisions

			Although both principles, at the Constitutional and LIR levels, have a different meaning, they
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