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Jack L. Rives
Executive Director, American Bar Association



Everyone should be concerned with proper estate planning. It is essential to think through options and to plan for property distribution, business succession, estate taxes, final health care, and other end-of-life issues.

The American Bar Association’s Guide to Wills & Estates explores a variety of estate-planning issues, from the familiar to the unusual. This Guide is designed to help consumers attain the right knowledge and insights so they can be better prepared to design a tailored plan to meet their personal needs.

This is the Fourth Edition of the Guide to Wills & Estates. As with prior editions, we benefit from the ABA’s huge network of attorneys and experts in the field to write, edit, update, and review the publication. Our deep pool of experts enables us to provide a comprehensive and highly effective estate-planning guide.

The Guide to Wills & Estates is one of a series of legal guide books published under the auspices of the ABA’s Standing Committee on Public Education. This book was designed to provide you with knowledge of the law and the legal context for your estate-planning decisions. It is not intended as legal advice. You should always consult an attorney licensed in your state to help plan for your specific needs.

With nearly 400,000 members, the ABA is the largest voluntary professional association in the world. Its members represent every legal specialty. Public service and public education are among the ABA’s most important goals. The ABA educates the public through publications such as this book, online initiatives, programs, collaborations and partnerships with other organizations, and public outreach. Widespread knowledge about legal rights is a cornerstone of a free society.

For more information about the many services and resources the ABA makes available to the public, please visit the ABA’s website, www.americanbar.org. Information specific to public education is available on the Division for Public Education’s website, www.americanbar.org/publiced.


INTRODUCTION
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Eduardo Roberto Rodriguez, Chair
ABA Standing Committee on Public Education



Whatever your stage in adult life, it is a good idea to think about and plan for how your affairs will be handled in the event of your incapacity or death. A few simple steps of preparation now will give you the peace of mind of knowing that your final health-care wishes will be respected and that your estate will pass seamlessly to your heirs.

Surprisingly, more than half of all adult Americans have not undertaken the most basic step in estate planning. A 2007 Harris Interactive® research survey for Martindale-Hubbell® found that 55 percent of American adults do not have a will. The consequences of failing to execute a will do not fall upon the deceased, but upon his/her loved ones who may not get property intended for them or who may find themselves mired in delays and legal entanglements at a time when they are ill-equipped to deal with them. This book is designed to assist you in doing the advance planning necessary to ensure an orderly transition of your estate to those whom you wish to receive it after your death. An effective estate plan can save money and time for your heirs, minimize taxes and other liabilities, and help avoid confusion and costly litigation.

The disposition of your assets is not the only area of concern to be considered in end-of-life planning. Death is frequently preceded by major health issues, some of which may cause incapacity. This book discusses how to plan for the way in which your health care will be handled in the event that you become incapable of expressing your wishes in the future.

This is the fourth edition of The Guide to Wills & Estates. This latest edition provides important updates on estate tax laws and examines the impact of ever-evolving technologies and changing societal trends on estate planning. For example, the explosion of social media and other Internet tools has resulted in all sorts of private data posted online that could live on long after an individual’s death. The new edition explores ways to handle these digital assets, including controlling access to the information. We have also included an expanded treatment of issues affecting nontraditional families in light of recent legal developments, including the increased number of states recognizing gay marriage.

This edition also tackles several new topics not discussed in prior versions of this book. For example, the fourth edition includes an entirely new chapter on the impact of chronic illness on estate planning, a very important and timely topic given the millions of American now facing chronic-illness issues. This book also includes advice on incorporating religious beliefs into estate plans and on estate-planning mechanisms that help to prevent elder abuse.

The many versions of this book have been reviewed by experts on wills, trusts, and estate planning from all over the country under the guidance of the Standing Committee on Public Education. Together, we’ve worked to help provide you with the information that you need to understand how the law allows you to plan for important estate and health-care decisions.

The principal author and reviewer of this edition is Karin Prangley, a Chicago-based attorney whose practice focuses on estate, gift, and generation-skipping transfer tax planning. Chapter 17, which discusses estate planning and chronic illness, was written by estate-planning attorney Martin M. Shenkman and edited by Prangley.

Estate laws vary widely from state to state, so you should always consult an attorney in your area as part of your estate planning. For important updates in the laws and for helpful links to resources in your area, visit this book’s newly launched companion website at www.ambar.org/wills.

Thank you for interest in this book. The ABA Standing Committee on Public Education is pleased to be able to make this information available to you as part of our continuing mission to educate the public about the law.




Eduardo Roberto Rodriguez is a trial attorney in private practice in Brownsville, Texas.
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CHAPTER 1
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Why You Should Plan Your Estate

How You Can Save Money and Be Sure You’ve Done It Right


Things couldn’t be better for Mark and Lea. They’re young, doing well in their careers, and expecting a baby. The last thing they want to think about is planning their estates, right? Wrong. Estate planning can help Mark and Lea plan their financial future and save them money, now and down the line.



Estate planning. The phrase sounds so dry, distant, and foreboding. It’s unfortunate so many people shy away from even the thought of it, because planning your estate is really about caring for your loved ones, seeing they are provided for, and making sure your hard-earned property is distributed according to your wishes. An estate plan is your blueprint for where you want your property to go after you die and the marching orders for those you select to manage your affairs if you die or become disabled.





[image: ] WHAT IS AN ESTATE?


Your estate consists of all your property, including

•   your home and other real estate (but how much of it is yours may depend on how title is held and who holds it),

•   tangible personal property such as cars and furniture, and

•   intangible property such as insurance, bank accounts, stocks and bonds, and pension and Social Security benefits.












[image: ] TEN THINGS ESTATE PLANNING CAN DO FOR YOU


  1.  Provide for your immediate family. You can provide for your surviving spouse with products such as life insurance, which is particularly important if he or she doesn’t work outside the home. You can pass your property on to your spouse and other members of your family, make sure you’ve selected a competent person to settle the estate and protect your property while the estate is being settled, and even take steps to protect your property from creditors. Without estate planning, your beneficiaries will get less, and they’ll get it later.
   If you and your spouse should die before your children grow up, your will can help to assure your children’s education and upbringing by nominating personal guardians for them. Otherwise, a court will appoint a guardian of the person and estate of your minor children without your input. The guardian of the person will decide where your children live, are educated, and worship. The court-appointed guardian of the children’s estate (or property) will be required to account to the court for the administration of the child’s estate, and the fees to complete this accounting can be costly and could prevent your children from enjoying the style of living you prefer for them. (See chapter 13.)

  2.  Provide for other relatives who need help and guidance. Do you have family members whose lives might become more difficult without you, such as an elderly parent or a disabled child, or a grandchild whose education you want to assure? You can establish a special trust fund for family members who need support that you won’t be there to provide. (See chapters 9 and 10.)

  3.  Get your property to beneficiaries quickly. You want your beneficiaries to receive the property you’ve left them promptly. Probate may not be a problem in your jurisdiction. If it is, you can avoid or simplify probate through insurance, joint tenancy, a living trust, or other means (see chapters 3–5 and 11), or by using simplified or expedited probate. (See chapter 29.)

  4.  Ease the strain on your family. Ease the burden on your grieving survivors by planning your funeral arrangements when planning your estate (see chapter 26). You can also limit the expense of your burial or designate its place, and provide for your body to be cremated or given to medical science after you die, if so desired.

  5.  Minimize expenses. Good estate planning keeps the cost of transferring property to beneficiaries as low as possible (see chapters 13–16). Choosing competent executors/trustees and giving them the necessary authority will save money, reduce the burden on your survivors, and simplify administration of your estate. It also will reduce a court’s involvement and, in many states, eliminate the need to pay for a bond. (See chapters 27–28.)

  6.  Reduce taxes on your estate. Every dollar your estate has to pay in estate or inheritance taxes is a dollar that your beneficiaries won’t get. A good estate plan can give the maximum allowed by law to your beneficiaries and the minimum to the government. (See chapters 22–23.)

  7.  Make your retirement years easier. Even though estate planning primarily benefits those you love and care about, you can also coordinate your estate plan with retirement, health care, and other benefits to help you achieve the most comfortable final years while still providing for your loved ones. (See chapters 19–20.)

  8.  Plan for incapacity. Health-care advance directives, living wills, and durable health-care powers of attorney enable you to decide in advance about life support and pick someone to make decisions for you about medical treatment if you aren’t able to do so for yourself. (See chapters 24–25). Some states permit you to designate a personal guardian. Disability insurance can protect you and your family should you become disabled and unable to work. In addition, chronic illnesses present many planning issues. (See chapter 17).

  9.  Help a favorite cause. Your estate plan can help you support religious, educational, and other charitable causes, either during your lifetime or upon your death, and at the same time take advantage of tax laws designed to encourage private philanthropy. (See chapter 23.)

10.  Make sure your business goes on smoothly. If you have a business, you can provide for an orderly succession and continuation of its affairs by spelling out what will happen to your interest in the business upon your death or incapacity. (See chapter 18.)








While a will is usually the most important part of an estate plan, it’s not the only part. These days, it’s common for a person to have a dozen will substitutes—that is, various ways of distributing property regardless of whether the person has a formal will. Pensions, life insurance, gifts, joint ownership, and trusts are but a few of the ways will substitutes can transfer property at or before death quickly and inexpensively.

I’M YOUNG—WHY DO I NEED AN ESTATE PLAN?

We’re all squeamish about death, but it’s important to overcome our reluctance to plan for it. Millions of people of all ages and economic levels have taken steps to distribute their money and property according to a sound estate plan. An increasing number of Americans are getting wills. A survey by AARP found that 60 percent of Americans fifty and over have wills. As you would expect, the percentage is far higher among senior citizens. It is also higher among those with more education and greater assets.

Estate planning is emphatically not just for the elderly. One glance at the news demonstrates that far too many young and middle-aged people die suddenly, often leaving behind minor children who need care and direction. Estate planning needs to be factored into your overall financial plan, along with your children’s college tuition and your retirement needs. If your financial or familial circumstances change later in life, it’s usually easy and inexpensive to adjust your plan.

Most people also plan for possible mental or physical incapacity resulting from an accident or illness. Through living wills, living trusts, durable powers of attorney, and health-care powers of attorney, you can control beforehand how you and your property are to be cared for if disaster strikes.

Estate planning also enables you to:


•  Determine what happens to your property. It enables you to coordinate gifts during your lifetime with the plans in your will or trust. You can apportion property among your family members, your friends, and charities. If you don’t have a will or trust, state law will step in and determine how to dispose of your property, in ways that you might not intend.

•  Decide whether your business will be sold or stay in the family—and if so, who will run it.

•  Determine who will be in charge of carrying out your wishes—your executor if you have a will, and your trustee if you have a trust. (In some jurisdictions, executors are known as “personal representatives.”)

•  Save money on probate, taxes, and other expenses of settling an estate.

•  Be in control of your own life. A living trust or durable general power of attorney can provide a way to manage your property should you become disabled. A living will or health-care advance directive can set up a plan for your care, should you no longer be able to make decisions for yourself.

•  Coordinate estate planning with other kinds of financial planning. For example, tax law offers significant incentives to save for education (see chapter 22), making this an ideal time to look into planning for the education of children and grandchildren, as well as other financial issues.







[image: ] DEALING WITH A LIFE-THREATENING ILLNESS


For most people, estate planning is for a remote or “someday” scenario. For those who have been diagnosed with a life-threatening illness, planning for death can be all too real and very emotionally draining. If you’ve been diagnosed with a serious illness, chances are you’re busy learning how to manage and better your health and you may not make estate planning a priority. However, it is important to get your affairs in order now before you undergo any complicated treatment or before your health begins to decline. If you wait, questions may arise about whether you have the capacity necessary to sign the documents you need. There may also be documents, such as a health-care power of attorney and a temporary guardian appointment for your young children, that should be done before medical treatment begins. So don’t wait to pick up the phone and engage the help of an estate planning professional. Just as you’ve found a doctor whom you trust to take care of your medical needs, you should find a lawyer with whom you feel comfortable discussing your illness and its impact on your financial and family obligations. If your medical condition has an impact on your memory or understanding, let your lawyer know. He should be able to explain things in a way that you can understand. If he cannot, it is important to find a lawyer who does meet your needs. Although planning for death and disability may be especially difficult right now, you’ll feel better knowing that a plan consistent with your intentions is in place.








WHAT HAPPENS IF I DIE WITHOUT A WILL?

If you die intestate (without a will), your property still must be distributed. By not leaving a valid will or trust, or transferring your property in some other way, such as through insurance, pension benefits, or joint ownership, you’ve in effect left it to state law to write your will for you. This doesn’t mean that your money will go to the state. That happens only in very rare cases where the deceased leaves no surviving relatives, even very distant ones.

But it does mean that the state will make certain assumptions about where you’d like your money to go—assumptions with which you might not agree. In some states, intestate descent laws take into account blood and marriage by giving a share of your estate to your children, or if there are no children, to your parents, rather than giving it all to your surviving spouse. In other states, a surviving spouse inherits the entire intestate estate and the children (or parents) are entitled to nothing. In addition, the intestacy rules in most states provide no distributive shares of your estate for family members who are not related to you by blood, marriage, or adoption. Stepchildren and unmarried domestic partners are typically excluded. Half-siblings (and their children) generally inherit the same as siblings who have both parents in common.

If you do not agree with the disposition imposed by the intestate laws of the state in which you reside, you need to have a will to specify who will benefit from your estate. Estate planning makes you the boss.





[image: ] TALKING TO A LAWYER


Q.  Is there a minimum estate you have to have before making a will makes sense? In other words, if you’re leaving a small amount, is it ever better just not to worry about a will?

A.  Whether you need a will depends on your family circumstances. If you have a spouse and no children, the intestacy laws may work reasonably well for you. Most states have a mechanism for distributing a small estate without going through probate. However, without a will you lose the opportunity to name a guardian for your children, appoint the person to manage your estate, or provide for a gift to someone other than the next of kin specified in the intestacy laws of your state. Even if you are married, with no children, and want everything to go to your spouse, not having a will prevents you from planning how to dispose of your property should both of you die at the same time.

—Answer by Susan N. Gary, Professor of Law,
University of Oregon School of Law, Eugene, Oregon








SAVING MONEY

A good estate plan can save your heirs plenty of money.

Probate costs

Probate is the court-supervised legal procedure that (1) determines the validity of your will, (2) gathers and distributes your assets, and (3) provides a process for paying creditors and putting a time limit on claims against your estate. Probate has been greatly improved in recent years, and may well be quick and inexpensive in your jurisdiction. If probate is a problem for you, good estate planning can minimize expense and delay by passing assets through means other than a will. (See chapters 3–5 for details.)

Executor fees

By having a will and planning well, you can minimize the executor’s fees. If you name a relative who’s a beneficiary under the will as executor (most likely your spouse), he or she may waive the fee. On the other hand, if you die without a will, the probate court will appoint a personal representative (usually an heir) to see the estate through probate, and the cost will be deducted from your estate. Similarly, if you pick a third party, such as a lawyer, to be the executor, that person is entitled to a “reasonable fee” for seeing an uncontested will through probate. While the amount varies, the fee is usually tied to what trust companies would get for performing similar duties. State law often treats this as a commission for the executor that varies with the size of the estate.

Legal fees in probate

If your estate is small and uncomplicated and your will is well drafted, your executor may be able to reduce the costs of administration. For example, some states have “small estate” probate procedures that reduce the time and cost of probate for modest sized estates. If things get more complex—for example, someone challenges the will, your will is out-of-date because you have a new spouse or child, the will is improperly prepared or executed, and so on—the cost of legal services becomes greater. You should count on paying whatever the going hourly rate is for a lawyer in your area. The more complex the probate process, the more hours the lawyer will have to put in—and the more it will cost your survivors.

THE WORLD AT YOUR FINGERTIPS

For further information about estate planning, the following resources are particularly helpful.


•  The American Bar Association’s Section of Real Property, Trust and Estate Law has very good information for the public on its Web site (www.americanbar.org/groups/real_property_trust_estate.html).

•  FindLaw is an excellent site for the public, with plenty of information on wills and estates (estate.findlaw.com).

•  Internet Law Library: Trusts and Estates contains a long list of links to estate-planning articles (www.lawmoose.com/internetlawlib/112.htm).

•  The Education Foundation of the National Association of Estate Planners and Councils has a good public information site (www.estateplanninganswers.org).

•  Law Made Easy Press, maintained by an attorney and cpa, provides a number of articles, videos, and audio clips on estate planning (www.laweasy.com).



YOU MUST REMEMBER THIS


•  Estate planning is not just for the elderly—it’s a wise precaution at any stage of life.

•  It puts you in control by letting you determine exactly how you want your property distributed.

•  It can save you and your loved ones money in taxes and fees.

•  Estate planning can provide a way for you to plan for any possible incapacity, letting you determine how you will be cared for when you’re too ill to make decisions for yourself.




CHAPTER 2
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Getting Started

Don’t Procrastinate


Okay, okay, maybe estate planning is a good idea, but your financial records are shoved in boxes under your desk, you don’t know a lawyer who does this kind of work, and it all seems like way too much trouble. How hard is it to plan your estate? Will you ever be able to put your feet under your desk?



Estate planning doesn’t have to be a huge hassle. You don’t have to be an expert on tax laws or the intricacies of wills. You have to think about what you want to do with your assets, and you have to gather some information—but the more you gather, the less work your lawyer may have to do, and the greater your savings.

TAKING INVENTORY

Start by writing down your basic goals—provide for your spouse and children, benefit certain charitable causes, and so on. Then it’s time to get specific. Make up a checklist of assets and debts—what you own, what is owed to you, and what you owe. Don’t forget to check into how your assets (such as your house) are legally owned. You can check deeds and title documents to determine how you own most assets. If you have powers over trusts or other accounts being held for your benefit, include them in your list, too.

One of the hardest tasks for an executor is figuring out just what money the deceased had coming in, and what bills and other payments need to be made. Think about your personal finances for a moment. If someone else suddenly had to step in and take over, would they know about (or be able to figure out) those royalties you have coming in from sales on a book you wrote three years ago? Or the payments you promised your friend Mac (orally, not in writing) for that boat of his?

Now is the time to put yourself in an outsider’s shoes and write down all such expenses and income that might not otherwise be apparent to an executor. In doing so, you’ll probably put your life in better order. It’s another example of how estate planning is more than planning for your death. It can make your life a lot simpler, too.

“The Information You Need,” a box in this chapter, lists important estate-planning data that you’ll need to consider. You also may want to complete the more extensive “Estate-Planning Checklist” at the end of this book. It is detailed enough to be useful if you have a large, diversified estate, and is equally helpful if yours is a smaller, simpler estate. It also will enable you to do much of the preliminary work needed to prepare a solid estate plan. Plan on filling it out.

A FAMILY MEETING

Of course, a couple should communicate with each other so they agree on what goes to the surviving spouse and what goes to the children.

Because estate planning affects several generations, it may be a good idea, especially for families with grown children, to make your estate plan a family affair. Some families set aside a day and gather all family members who are involved in the plan. The parents can explain how this plan can have a major influence on all their lives, and why they’re distributing gifts and trusts the way they are. They can also find out whether the children want to continue the family business, and ask if any property has sentimental value for them.

If you have such a meeting, encourage your family to voice their concerns and feelings about all this—remember that many people don’t like to talk about death—and answer any questions your family may have. They may even raise issues that will lead you to call your lawyer or change your estate plan. It is easier to work through any potential conflicts while everyone is still alive than to let surprises revealed after death lead to a will contest.
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Q.  I’d like for my estate plan to reflect my religious beliefs and values. How can I incorporate my faith into my legal documents? Do you have any tips for how I can discuss this topic with my lawyer?

A.  More than 90 percent of Americans believe in God or some higher power, but when it comes to estate planning, religious beliefs and values tend to be ignored in favor of more technical legal, tax, and other concerns. However, estate planning should not just be about the transmission of wealth, but also about the transmission of values too.
   You should formulate what your key religious or other goals are. Consider how they might affect your estate plan and documents, then discuss them with your religious or other advisers. Many religious groups have published basic guides for their adherents to understand how their beliefs might impact estate planning. Many have also published sample forms. Collect all of this before you consult with your lawyer. Also bear in mind that this level of customization is unlikely to be available from on line forms, and it may even be difficult for a general practice lawyer who does not specialize in estate planning, to address. Be direct and inquire whether the lawyer has previously customized planning and documents to address faith-based objectives. If not, you might wish to find someone who has. It is less a concern whether they have addressed your particular faith (you’ll be bringing materials to them) then confirming that they have the sensitivity and interest to address these matters generally. To illustrate how wide-reaching religious implications can be to the planning process and to help you identify the topics you should think about and find information on before meeting with your attorney, consider the following examples. No offense is intended for mentioning only selected religions and religious practices.




•   Wills, Trusts, and Bequests: Many faiths require specified distribution patterns. Islamic and Jewish law both provide that certain heirs must inherit portions of the estate. Identify what these rules are and the extent you wish to adhere to them. If strict compliance isn’t desirable, consider whether an alternative approach can address the rules and values. If you do wish to comply, identify how the rules and values will be applied if trusts and other modern planning techniques are used.

•   Funeral and Burial Arrangements: As a Hindu you might wish cremation and to have your ashes dispersed in a certain location, perhaps in India. If you are Bahá’í there is a customary type of coffin to be used. Identify the details you wish adhered to. These can be incorporated into a living will, and perhaps included in your will to assure your executor has the authority to pay for the costs if they are significant.

•   Powers of Attorney: Identify what religious-oriented expenditures (such as charitable giving or religious education for children) you would like an agent to be able to make if you are incapacitated. Even if the broad language of a general form might permit these payments, specifying them will give your agent guidance and prevent a family member with different views from derailing your wishes.

•   Living Wills and Health Proxies: If you are Catholic and of child-bearing age, how should medical decisions be made if actions might harm you to save your fetus or yourself? Many faiths have mandates as to whether heroic measures can be refused, or perhaps different mandates if heroic measures, once begun, can be stopped. Be sure to identify broad directives to include in your document. If an organization serving those of your faith has a form, obtain a copy. Sometimes these forms, while invaluable concerning religious directives, are too simplistic to address other legal issues, so incorporating those provisions into a document prepared by a lawyer may give you the best legal protection while also respecting your religious mores.
   Think in broad terms so that your beliefs and values will not only be respected, but can permeate your plan and be passed on in the most positive light to the next generation.

—Answer by Martin M. Shenkman, Esq.,
Attorney-at-Law, P.C., Paramus, New Jersey
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Don’t forget to tell the people you’ve selected as executors or guardians of the children, to make sure they agree to serve.








WHO CAN HELP

If your estate is relatively small and your objectives are not complicated, you might plan your estate mostly on your own, with the help of this book and other resource materials, using professional help largely for tasks like writing a will or trust. Planning for larger estates can involve the counsel of your lawyer, insurance adviser, accountant, and banker, as well as your family and friends.

WHAT WILL IT COST?

The cost of having an estate plan drawn up professionally depends on the size and complexity of your estate, the going rates for lawyers in your area, your lawyer’s experience, and so on. For a basic will, some lawyers charge a flat fee that covers the costs of consulting with you, drawing up and executing the will, and any required filing fees. Most people need more than just a will, so many lawyers offer a package of estate-planning documents, including a basic will, a living will, a durable healthcare power of attorney, and a financial power of attorney.

More extensive estates, particularly those nearing $5 million (which is the amount, as of 2012, at which federal estate taxes kick-in), generally require professional help in minimizing taxes. More complex estates may involve one or more trusts, in addition to a will. With extensive estates, the lawyer often charges by the hour for the amount of work put into the estate plan.

Ask about fees at your first consultation and inquire about how much your total estate plan might cost. Make sure you have a clear understanding of the attorney’s fee, preferably in writing. Some jurisdictions (e.g., the District of Columbia) now require that attorneys provide a written fee agreement to all new clients.

If you use a lawyer who charges by the hour, the more work you do in putting your wishes and the details of your estate in writing, the less work your lawyer has to do, and the lower the final costs will be.

CHOOSING A LAWYER

How do you find a lawyer to help you plan your estate and write any necessary documents? You can ask your accountant, financial adviser, or friends who have hired lawyers to draw up their wills. Or you can use any of the Internet resources listed in “The World at Your Fingertips” at the end of this chapter or elsewhere in this chapter, including lawyer referral programs and national and state groups that certify lawyers as specialists in estate planning. Lawyers will often offer a first consultation free of charge. At this get-acquainted session, you can ask about the lawyer’s experience in estate planning and get a firm idea of fees.
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The American Bar Association Web site has information that may help you get a referral to an estate-planning lawyer in your community. Access www.findlegalhelp.org. The site also has information that will help you find a lawyer online, and will give you some tips on hiring a lawyer, sources of information for the public, and information about how to resolve problems with your lawyer.








By some estimates, more than 100 million Americans are eligible for the benefits of legal service plans. These plans enable members to get legal services either free or at reduced cost. In many programs, simple wills are either free or cost far less than the going rate. More comprehensive estate planning and preparation of other documents are available from lawyers at a reduced hourly rate. About 80 percent of legal service plans are available to members of certain organizations (like the AARP, the military, or a union), or to employees of certain companies as a result of collective bargaining agreements or adoption of a plan by the employer. Plans may also be available to credit card holders or bank customers or through individual sales agents. Some of these plans charge no fee at all to the participant; others may require payment of a monthly fee.

Legal clinics are another low-cost alternative. They can prepare your will for modest amounts because legal assistants do much of the work under a lawyer’s guidance. That work often consists of adapting standard computerized forms to fit your needs. If you have a small, simple estate, the cost may be modest, and you get professional advice and reassurance that your will meets the standards for validity in your state. You may be able to find a law school clinic or other legal clinic by looking in the Yellow Pages or searching online.

If you want to use a private lawyer, many will give you the first consultation free of charge. Ask a lawyer to give you a price or range of prices for preparing a will or estate plan; it might be cheaper than you think. Often, lawyers have a written fee schedule for various kinds of wills. If yours doesn’t, before you give the final go-ahead to draw up your will, ask the estimated cost (or at least get a range of likely costs).

You should most certainly use a lawyer if you own a business, if your estate nears or exceeds $5 million (making tax planning a factor under current federal law), or if you anticipate a challenge to the will from a disgruntled relative or other person. Under current law, the federal floor for taxability of estates is currently $5 million, although it will be only $1 million in 2013 and beyond. As further described in chapters 20–22, that could always change between now and then!

FIND A SPECIALIST IN YOUR STATE

In a number of states, lawyers are certified as specialists in estate planning matters. This typically means that these lawyers have demonstrated particular competence in this area. Specialists have been recognized by an independent professional certifying organization as having an enhanced level of skill and expertise, as well as substantial involvement in an established legal specialty. These organizations require a lawyer to demonstrate special training, experience, and knowledge to ensure that the lawyer’s recognition as a certified specialist is meaningful and reliable. An ABA resource—http://www.americanbar.org/groups/professional_responsibility/committees_commissions/specialization/resources/resources_for_lawyers/sources_of_certification.html—provides links to all states having certification programs.

WHY NOT DO IT YOURSELF?

Who needs a lawyer, anyway? For as little as $20, you can buy a “will kit” in a book or on the Internet that will help you fill out the forms and create your own will and perhaps other estate documents. For a steeper price, some services will even take the information customers provide and insert it into the proper form, or even check their work.

For some people—those with very small or otherwise uncomplicated estates (no dependents, no real estate and less than $100,000 of assets, for example)—such alternatives might provide sufficient help. However, it is impossible to know without the advice of a lawyer whether you are one of those few people who have an uncomplicated situation. Often there may be assets or facts surrounding your situation that, unbeknownst to you, will complicate your estate. You stand a better chance of achieving your goals in the best way possible if you instead use one of the alternatives discussed above.

FEEL COMFORTABLE WITH YOUR LAWYER

An essential: Be comfortable with the lawyer you choose! A good estate lawyer will have to ask questions about many private matters, and you need to feel free to discuss these personal considerations with him or her. If you don’t feel comfortable, find another lawyer who’s willing to explain the options to you and who will help you do it right.

The least-expensive services don’t provide anyone with legal expertise to review your work. Do-it-yourself books and kits, some lawyers say, have caused more work for lawyers (and bills for clients) than they have eliminated. Once you begin totaling up all your assets, you may be surprised to find that your estate is larger than you thought, meaning a simple will isn’t enough.

What’s more, most do-it-yourself alternatives can’t tell you what strategies you might be able to take advantage of to save money or make sure your wishes are realized. Estate planning for most people should consist of more than just a will: IRAs, insurance, living trusts, and other elements can be a money saving part of the mix. The precise mix that’s best for you is as unique as your circumstances.

And because they cannot give legal advice, many alternative estate providers often fail to inform you when there might be a better (and cheaper) way to accomplish your goals. For example, a 2000 New York Times story recounted a reporter’s experience with one such service. He wanted to leave his father part of his estate, but required that the father give anything left over when he died to the reporter’s children. The service “would not—could not—tell me that such a proviso is not binding (something I have since confirmed with a lawyer, who pointed out other ways to accomplish my goal),” he wrote. “I might have died in the naïve belief that my children were protected.”
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In 2011, the Deloitte Center for Financial Services estimated that approximately 10.5 million American households had a net worth of at least $1 million. Experts say that despite a slowing economy, the number of millionaire households will continue to grow.

Many people are surprised to learn what they’re worth when they add it all up. To find out what you’re worth, add up the current worth of all your assets, including

•   liquid assets, such as certificates of deposit, money market funds, and bank accounts;

•   fixed assets, including bonds;

•   stocks and mutual funds;

•   retirement plans, such as 401(k) plans, profit-sharing plans, and so on;

•   personal assets, including your home, cars, and other property;

•   the policy value of insurance on your life; and

•   the value of your business, rental property, or other real estate.

The next step is to subtract your mortgage and other debt. If the resulting figure approaches $5 million, then some serious estate planning is in order. Federal death taxes begin on estates totaling $5 million, and these taxes can be steep, as much as 50 percent. Fortunately, your lawyer can tell you how bypass trusts, generation-skipping trusts, lifetime gifts, and other techniques can significantly lessen the tax load.





THE INFORMATION YOU NEED

In planning your estate, it’s helpful to have as much of the following information on hand as possible.


•  The names, addresses, and birth dates of your spouse, children, and other relatives whom you might want to include in your will. List any disabilities or other special needs they may have.

•  The names, addresses, and phone numbers of possible guardians (if you have children who are minors) and executors or trustees.

•  The amount and sources of your income, including interest, dividends, and other household income, such as your spouse’s salary or income your children bring home, if they live with you.

•  The amounts and sources of all your debts, including mortgages, installment loans, leases, and business debts.

•  The amounts, sources, and beneficiaries of any retirement benefits, including IRAs, pensions, Keogh accounts, government benefits, and profit-sharing plans.

•  The amounts, sources, and account numbers of other financial assets, including bank accounts, annuities, outstanding loans, and the like, and names of any joint owners or pay-on-death designees.

•  A list of life insurance policies, including the account balances, issuer, owner, beneficiaries, and any amounts borrowed against the policies.

•  A list (with approximate values) of valuable property you own, including real estate, jewelry, furniture, jointly owned property (name the co-owner), collections, heirlooms, and other assets. This list could be cross-referenced with the names of the people to whom you might want to leave each item.

•  The names, trustees, and assets of any trusts held for your benefit.

•  Any documents that might affect your estate plan, including prenuptial agreements, recent tax returns, existing wills and trusts, property deeds, and so on.



Law firms have other advantages—witnesses available (wills and powers of attorney must be signed in front of witnesses and possibly a notary to be effective), codes of conduct that protect clients’ confidentiality, and, most of all, lawyers who know the various alternatives the law affords.

Although many people will be able to use a standard form, many more have unique situations and can benefit from the custom-made advice tailored to their specific situation by a lawyer who’s obligated to represent their best interest. And since lawyers generally charge less for less complicated estates, you may be able to gain the benefits and flexibility of real legal advice at little more than the cost of a computerized will kit.
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Q.  What advice do you have for clients who are just beginning the estate planning process? What are the most important things they can do to make the process go smoothly?

A.  The most important thing is for the clients to give some serious thought to how they would like their families provided for, and their property divided, after their deaths. They also need to give some thought to who would implement these decisions for them; that is, who will be the personal representative of the estate, the guardian of their children, and the trustee of any trusts. Where minor children are involved, I often find that the question of who is to be the guardian is the most difficult one. The two spouses may disagree on this, so I usually suggest that they discuss it between themselves before they meet with me. Then, if they are still undecided, I can give them some guidelines for making a decision that they are both happy with. The other important factor is to have an accurate listing of assets and liabilities. Unless the attorney is made aware of the nature of the client’s property, it is impossible to plan for its transmission.

—Answer by Harold Pskowski,
Attorney, Rockville, Maryland








Knowing that your will and estate plan will pass legal muster will help you sleep better at night—and that peace of mind is worth a few dollars more.

HOW THE PROCESS WORKS

Even if you’ve done a lot of thinking about your estate plan on your own, don’t just expect to pile some papers on your lawyer’s desk and have a will or trust magically appear in a few weeks. Preparing these documents is seldom as simple as filling in blanks on a form. Most people will meet with their lawyer at least twice in the process, with more complicated estates requiring more consultations.

At the first meeting, you will probably discuss your financial situation and estate-planning goals. Be prepared to tell your lawyer about some rather intimate details of your life: how much money you have, how many more children you plan to have, which relatives you want to get more or less of your assets, and so on.

Your lawyer will review any documents you’ve brought in and ask questions that will help you think through various issues and possibilities. Then he or she will probably outline some of the options the law provides for accomplishing your goals. Though certain methods may be recommended over others, depending on your circumstances, it will still be up to you to make your own choices from among those options.

Then, based on the choices you have made, your lawyer will draft a will and/or trust. At a second meeting, he or she will review that document with you. If it meets with your approval, it’s possible that you can sign it then and there.

For more complicated estates, you may have some long phone conversations with your lawyer, and perhaps have to review several drafts of various estate-planning documents, before everything is settled.

You should review your estate plan periodically, so you’ll want to stay in touch with your lawyer. Don’t think of estate planning as a onetime retail transaction, but as an occasional process that works best when you have a continuing relationship with your professional advisers.

A SPECIAL NOTE FOR SPOUSES

You can’t plan your estate if you don’t know the facts about all the family assets. Yet, even in this era, lawyers say they still find that many clients who come to them for estate-planning advice don’t have basic information about their spouse’s income. All too often, the client doesn’t know how much the spouse earns, what benefits he or she is entitled to, or where the money is invested. Whatever the reason for this situation, you need to know this information when planning your estate. It’s especially important to find out how property you and your spouse own is titled, including insurance and other beneficiary designations.

Many people might be afraid to cause a rift in the marriage by asking a spouse about financial affairs—especially if that spouse is the primary breadwinner in the family. The need to share information and plan ahead can be raised indirectly—through another family member, an attorney, or another trusted professional—but full knowledge of the family’s assets should be part of any sound estate plan.

THE WORLD AT YOUR FINGERTIPS

The following Web sites are among the tools that can help you find an estate-planning lawyer.


American Academy of Estate Planning Attorneys www.aaepa.com

American College of Trust and Estate Counsel www.actec.org

The National Academy of Elder Law Attorneys www.naela.org



To begin your search for a legal service plan that you might join, check the Web site of the not-for-profit American Prepaid Legal Services Institute (www.aplsi.org). However, not all plans are listed there, and you have to link to the plan to find out if you can join.

YOU MUST REMEMBER THIS


•  Good estate planning requires good record keeping. It helps to have the essential information in one place, so that your lawyer and your family can find it if you die unexpectedly.

•  Estate planning isn’t a solo act—it’s a group project, involving your family, your lawyer, and others whom you trust and can help you.
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CHAPTER 3
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Lots of Little “Wills”

Your Guide to Will Substitutes


Darren and Samantha are newlyweds, each of whom has grown children from a previous marriage. They decide to buy a house together and take title to the house in joint tenancy with right of survivorship, making them co-owners. After unpacking the last boxes, the happy couple decides to complete the remaking of their lives and rewrite their wills. Both of them want their assets to go to their own children from their first marriages. So each writes a basic will that leaves everything to his or her own children. Samantha’s daughter, Tabitha, who is living in a tiny apartment with her husband and kids, will get Darren and Samantha’s house when Samantha dies; Darren’s children, who have nice homes already, will get the rest of the couple’s assets. A few years later, Samantha dies, content because she believes she has provided for her daughter and her family. This story does not have a happy ending, but it might have had she read this chapter.



Samantha will never know that her estate plan failed to accomplish the one thing she wanted most: giving her house to her daughter. She didn’t realize that the joint tenancy she and Darren created meant that ownership of the entire house passed to Darren at the moment of her death, regardless of what her will said. She never knew that Darren was later beset by several costly illnesses and had to sell the house. His children—not hers—received what was left when Darren died two years later.

A prenuptial agreement (a signed contract between Darren and Samantha) would have prevented this, as would holding the house in another form of tenancy. (See chapters 14 and 15 for more on prenuptial agreements.)

A WILL ISN’T ENOUGH

Unfortunately, this situation is familiar to many estate lawyers. Too many people don’t understand that there’s more to estate planning than writing a will.

A will is sometimes the most important document in planning your estate, but it doesn’t cover everything. In the community property states (see “Community Property: Half and Half” later in this chapter), your will can only control half of most marital assets. Other benefits not controlled by a will (or a trust being used as a will substitute) include IRAs, insurance policies, income-saving plans, retirement plans, and joint tenancy (some jurisdictions also have a special form of joint tenancy for married couples called tenancy by the entirety).

A good estate plan must coordinate these benefits with your will. Using them well can give your beneficiaries money much more efficiently than a will can. Use them badly, like Samantha, and you can negate your estate plan and frustrate your wishes.

This chapter looks briefly at a number of the many ways you can transfer property. Two of the most common means, life insurance and joint tenancy, are examined in chapters 4 and 5.
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•   Property held in joint tenancy (see chapter 5)

•   Life insurance payable to a named beneficiary

•   Property held in a trust

•   Retirement plans payable to named beneficiaries, including IRAs, Keogh accounts, and pensions

•   Bank accounts payable to named beneficiaries upon the death of the depositor

•   Transfer-on-death stock accounts payable to a named beneficiary

•   Some community property

•   Income-saving plans








RETIREMENT BENEFITS AND ANNUITIES: BEYOND THE GOLD WATCH

Most of us are entitled to retirement benefits from an employer. Typically, a retirement plan will pay benefits to beneficiaries if you die before reaching retirement age. After retirement, you can usually pick an option that will continue payments to a beneficiary after your death.

In most cases, the law requires that some portion of these retirement benefits be paid to your spouse. This right may be waived only with your spouse’s properly witnessed, signed consent. Why would your spouse waive the right? There are several possible reasons. These accounts are subject to the payment of the income tax that has been deferred during their existence. Sometimes a spouse rejects benefits because of tax consequences or because there is enough income from other sources and the money might be better used by another beneficiary. Check your plan to see what is required for this waiver.

Payment options are treated differently for tax purposes. Ask your tax adviser how they’ll affect your estate and tax planning. (See chapter 19.)
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IRAs (individual retirement accounts) provide a ready source of cash when one spouse dies. If your spouse is named as the beneficiary, the proceeds will immediately become your spouse’s property when you die. Like other retirement benefits (and unlike assets inherited via a will), they will pass without having to go through probate.








LIFE ESTATES: TEMPORARY OWNERSHIP

You can, of course, give property to beneficiaries before you die, subject to gift taxes. If your estate is large it may make sense to gift an appreciated asset (such as a house that’s increased in value over the years) to save on taxes. (See chapter 23.)

Life estates are different from gifts. Many older people choose to assign the family home to the children who have expressed an interest in living there after the parents have died. The parents retain a life estate interest in the house, meaning that the parents have the right to live there until they die. The property remains in their estate for estate and gift tax purposes but not for probate purposes.

You can also choose to leave your children a life estate in family property that you want maintained down through the generations, like a home. The children can live in the house or rent it out during their lifetimes, but must maintain it in good condition for the ultimate beneficiaries, usually the grandchildren.

If this sounds like an option appropriate for your family, talk to your lawyer about such an arrangement. Remember, though, that by conveying property through a life estate you give up control of your property; also, life estates are subject to complex legal rules and often cause more complications than they’re worth. Most often, there are better planning options than life estates.

BENEFICIARY DEEDS

When you designate a beneficiary of an insurance policy or similar device, you are in effect “willing” your property to that person or institution after your death. Many jurisdictions now permit property that has a registered title (cars, trailers, airplanes, boats, etc.) to be left to beneficiaries as individuals, joint tenants, and tenants in common, and even to the descendants of deceased beneficiaries. So the beneficiary designation becomes something of a will unto itself.

In the states that have authorized them, beneficiary deeds have to be recorded at the appropriate office before the death of the person authorizing them (the grantor). In many states, this is the state department of revenue. Beneficiary deeds are not effective until the grantor’s death, or the surviving grantor’s death, in cases where there are more than one. They may be revoked at any time.

Thus a beneficiary deed has all of the advantages of a joint tenancy, and few, if any, of the disadvantages, which explains why they are becoming more and more popular as partial will substitutes. For example, a beneficiary deed naming as beneficiary the niece who has been taking care of you will ensure that she gets the property on your death but won’t transfer any ownership rights while you are alive. Your lawyer can explain the ins and outs of your state’s law relating to beneficiary deeds. (In many jurisdictions, items that require a registered title can also be conveyed to someone else when you die via a transfer-on-death designation that accompanies

PAY-ON-DEATH DESIGNATIONS



COMMUNITY PROPERTY: HALF AND HALF
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INTER VIVOS GIFTS: GIVING IT AWAY BEFORE YOU DIE
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THE WORLD AT YOUR FINGERTIPS







YOU MUST REMEMBER THIS
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