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1.  Background
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The Kenya Chamber of Mines (KCM) is a membership organisation formed to represent the interests of Kenya’s miners, exploration companies, mineral traders, suppliers and professionals in the mining industry. They represent and promote the interest and competitiveness of the mining industry through advocacy, and contribute to the improvement of the business environment. 

Kenya has a variety of minerals including soda ash, fluorspar, titanium minerals, rare earth elements, gold, coal, gemstones, manganese, iron ore, gypsum, carbon dioxide, diatomite, chromite, silica sand and limestone. Various international mining giants had abandoned Kenya due to its ineffective land acquisition and compensation policies. In 2004, the government removed all excise taxes on capital mining equipment to attract investors. However, this did not result in any significant subsequent capital investment. The legal provisions and regulations for the mining sector were mainly based on the Mining Act (Cap 306)​[1]which had been enacted way back in 1940. This meant that the industry was operating within an archaic legal framework which was out of touch with the constitution and current industry needs and international best practices. Cap 306 did not cover several minerals that were mined and quarried on a commercial basis. Its guidelines on procedures and timelines for licensing and supervision were unclear, leading to cases of speculators selling or hoarding mineral rights. 

Consequently, the Kenya mining sector faced many obstacles and disadvantages caused by the poor regulatory framework. Most of the mineral resources in Kenya remain unexploited due to a poor legal framework and lack of incentives e.g. ineffective land acquisition and compensation policies. The lack of proper infrastructure and policies failed to encourage investment and production in the mining industry. The country’s mining sector had been operating without an overarching policy leading to issues being addressed in an ad hoc manner. This led to unpredictability and uncertainty and hence low investment.

The government recognized that the mining sector could contribute significantly to economic development but there was a need, to improve the environment to attract investment. Currently, the sector contributes 0.8 per cent to Gross Domestic Product (GDP) per annum​[2]. The Government is hoping that mining’s contribution to GDP will increase to 10 per cent by 2030 according to the Medium Term Plan, 2013-2017​[3]. This objective required an appropriate and comprehensive policy to guide the development of the sector and meet the challenges presented by both local and global economic dynamics.
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2.  The problem
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KCM started lobbying the government to persuade it to agree to conform to standard international mining legal principles. This led to the national mineral resources and mining policy in 2007 that sought to establish a thriving minerals industry by attracting more investment. The policy stated that their objectives were to diversify exports, to widen the tax base to generate skilled employment, to create demand for local goods and services, to contribute to infrastructure development and to act as a catalyst for wider investment in the economy. KCM needed to get a Mining Act that responded to industry needs and provided clear and predictable processes to any service required by the industry. 

KCM sought to refine the proposed mining policy and regulations so that they offered an investment-friendly royalty regime that would attract foreign direct investment. This would accelerate development creating employment, alleviating poverty and creating wealth with the adoption of good mining practices. From 2009, with KES 1.2 million support from BAF, KCM engaged in dialogue with the then Ministry of Environment and Natural Resources (MoE&NR) on the policy and legal framework with the objective of creating an appropriate regulatory environment for the mining industry. The government agreed that the existing legislation was too limited, failing to address emerging issues such as environmental concerns, the importance of communities and equitable sharing of benefits, devolution of decision making, in line with the new constitution, as well as licensing, accountability, efficiency and predictability. And all parties recognised that there was a need for a complete overhaul of the legislation rather than just further changes. 

KCM then consolidated the industry’s policy position​[4] and lobbied for its inclusion in the revised Mining Act. The result was a draft National Mineral Resources and Mining Policy in 2010.  

In 2012, KCM sought additional BAF support in the amount of KES 4 million to include its policy position in the draft national mineral resources and mining policy and bill. Their position targeted amendments including detailed recommendations to amend a substantial number of clauses and to draft papers, each setting out a policy position to address a specific issue in detail: These were

	the need for landowner consent for prospecting, exploration and mining; 

	governance and regulation of the sector by the government; 

	licensing and royalties; and

	‘state participation’ – that is, the state’s expectation that it should effectively receive a dividend and even free shares in mining companies in addition to royalties and the usual taxes.


	[image: ]
	 	[image: ]


[image: ]

3.  Outcome
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3.1  The Mining Bill, 2014


KCM engaged various agencies on the Bill and this advocacy process identified various clauses that required amendment, exclusion and inclusion. The draft policy was published on the Ministry’s website in January 2014 and KCM was invited by the Ministry for a consultative forum with the CS on sector issues with the draft policy being central to the discussion. This was then put on hold to tackle the Mining Bill first.

KCM met with the Cabinet Secretary (CS) in a ministerial round table in February 2014 but felt that he was not sufficiently receptive to its concerns. The government went ahead and published the Mining Bill, 2014​[5]. KCM then presented their views to amend the bill after which led to a KCM/MoM joint submission was sent to the parliamentary committee on Environment & Natural Resources (ENR) on May 2014.

Details of further lobbying by KCM is detailed by the extensive report on the case study in public sector advocacy​[6]. The chair of the parliamentary committee on Environment & Natural Resources (ENR) was a champion on the Bill (balancing KCM and government interests). Out of nine drafting changes presented to ENR, six were adopted and incorporated into the committee’s revised proposals. 

In total, 110 amendments were proposed, 84 of which originated from ENR via KCM. Most of the ENR amendments were adopted as proposed, while other proposals – perceived by KCM as detrimental – were either defeated on the floor of the house or withdrawn by their proponents. The Mining Bill was agreed by the committee of the whole house and sent to the National Assembly for its third reading in October 2014. Overall, according to the chair of the ENR, the Committee incorporated over 95 per cent of KCM’s amendments on the broad issues. In November 2014, the speaker of the National Assembly (NA) sent the Bill to the speaker of the Senate so that they could review the provisions affecting counties. They were on clauses on revenue sharing and consent from the county government. 

The Senate Standing Committee on Land and Natural Resources started its own hearing – with public submissions – at the end of February 2015 with their report being completed in May 2015. The vote finally took place in September 2015 approving some 29 amendments to the Bill. Thereafter in October 2015, the NA ENR rejected 11 of the Senate’s amendments and so the Bill was sent to be considered by a mediation committee. They produced their report and proposed a final version of the Bill, in March 2016. This was then sent back to both Houses for approval and in May, the Mining Bill was approved by both Houses and sent to the President for assent. 

The Mining Act No. 12 of 2016​[7] was gazetted in May 2016. The Bill was passed by Parliament and was assented to by the President. The Act is now the legislation that guides the mineral sector of Kenya. The process succeeded in engaging the:

	Players involved in the mineral development and members of KCM on the provisions included in the Mining Bill, 2014. 

	Ministry on the Bill where the rationale on the position established by industry players is discussed. This exercise was aimed at proposing amendments to the zero draft to generate the first draft. Some of the positions established by the industry players were taken and others dropped.  

	NA to push for better inclusion of the private sector position emanating from the engagement with industry players as identified from the zero draft.

	Senate to make them understand the impact of various provisions in the zero and first drafts. The National Assembly and the Senate could not agree on some provisions leading to the formation of a mediation committee. KCM engaged with the committee as it tried to clarify further the impact various provisions had to the growth of the mineral sector. 


The new Act repealed the old Mining Act (Chapter 306), the Trading in Unwrought Precious Metals Act​[8] and the Diamond Industry Protection Act​[9]. Any regulations made under the repealed laws continue in force as long as they are consistent with the Act - until such a time when they are revoked by the CS. The Act applies to the minerals specified in the First Schedule​[10]. Notably, the Act does not apply to petroleum and hydrocarbon gases​[11].

The Mining Act introduces a grid system to limit mineral rights disputes due to overlaps in licensed areas. There is additional clarity on the licence and permit classes, procedures, as well as conditions that would lead to revocations and suspensions. The new law also provides structures for negotiating mineral agreements and stipulates that mineral agreements will include terms and conditions for minimum activity and spend for work programs, structure for payments (i.e. royalties, fees, etc.), and other provisions. 


3.2  The Mining and Minerals Policy, 2016


The Ministry was more interested in developing the legal framework first and so the policy took a back seat, though the draft Bill was largely aligned to the spirit of the draft policy. As the Mining Bill approached finalisation, the Ministry sought also to finalise the Mining and Minerals Policy​[12] which was approved by the Cabinet in April 2016. The development of this policy was done in a consultative manner with input from the KCM, mining companies, academic and research institutions, development partners, members of the parliamentary committee on ENR, civil society, representatives of mining communities and the general public. The policy, therefore, represents the aspirations of key stakeholders in the mining sector and its





	
	
	

	
	

	



	
	

	


	
	

	

	
	
	

	
	
	

	
	

	

	
	
	

	
	
	






	Use of Assets Regulations, 2017​[13]

	Use of Local Goods and Services Regulations, 2017​[14]

	Employment and Training Regulations, 2017​[15]

	State Participation Regulations, 2017​[16]

	Work Programmes and Exploration Reports Guidelines, 2017​[17]

	Dealings in Minerals Regulations, 2017​[18]

	License and Permit Regulations, 2017​[19]

	Community Development Agreement Regulations, 2017​[20]

	Strategic Minerals Regulations, 2017​[21]

	National Mining Corporation Regulations, 2017​[22]

	Mine Support Services Regulations, 2017​[23]

	Reporting of Mining and Mineral Related Activities Regulations, 2017​[24]

	Award of Mineral Rights by Tender Regulations, 2017​[25]
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