


CHAPTER ONE

Statutory Interpretation in American Politics


The process of construction … is not an exercise in logic or dialectic: The aids of formal reasoning are not irrelevant; they may simply be inadequate. … The area of free judicial movement is considerable.… What exactions such a duty of construction places upon judges, and with what freedom it entrusts them!

—Justice Felix Frankfurter, 1947



ONCE CONFINED to the dusty corners of law libraries, statutory interpretation hit the headlines in the 1980s. Court decisions based on the reading of federal statutes resolved a number of highly charged issues and served as catalysts for further political action on many others. In 1983, for example, the Supreme Court construed the tax code to prohibit the Internal Revenue Service from granting tax-exempt status to private schools that discriminate on the basis of race. The Court conceded that the religious schools in question fit the statutory definition of institutions operated for religious or educational purposes. But since racial discrimination is “contrary to established public policy,” the Court decided that granting tax-exempt status to these schools would frustrate the underlying purpose of the statutory provision.1 A year later the Court moved in a different direction, narrowing the scope of a federal law that prohibits gender discrimination in educational institutions. A four-year battle ensued, at the end of which Congress finally overrode President Ronald Reagan’s veto and enacted the “Grove City bill” to reverse this Supreme Court decision.2

Statutory interpretation was also at the heart of a running dispute between the Reagan administration and the federal courts over disability insurance in the early 1980s. Responding both to a 1980 law mandating a review of the program and to the Reagan administration’s fervent desire to cut federal spending, the Social Security Administration (SSA) engaged in a large-scale effort to purge its rolls of those it considered no longer eligible for benefits. The courts overturned agency determinations for more than 200,000 claimants. The courts of appeal read the disability statute to require the SSA to prove that a recipient’s medical condition had improved before it could cut off benefits. The SSA argued that since the statute itself made no mention of this “medical improvement standard,” it could apply to current beneficiaries the same standard it applied to new applicants.3 Although the SSA restored benefits to the specific individuals who had won in court, it refused to change its general policy to conform to the predominant judicial interpretation of the law. This led a number of judges to threaten the agency with contempt of court. After a two-year struggle to resolve this dispute, Congress passed the Disability Benefits Reform Act of 1984, which codified the courts’ “medical improvement standard” without following their practice of placing the burden of proof on the SSA to demonstrate such improvement.

The political significance of statutory interpretation was made even more evident by the events leading to passage of the Civil Rights Act of 1991. In 1989 the Rehnquist court announced five statutory rulings that made it harder for employees to win employment discrimination cases against their employers. The most important decision, Wards Cove Packing Co. v. Antonio,4 involved the standard for proving racial or gender discrimination under title VII of the Civil Rights Act of 1964. In Wards Cove the Supreme Court modified its interpretation of title VII in a previous case, Griggs v. Duke Power.5 According to the so-called Griggs standard, once a plaintiff has established that an employment practice has a “disparate impact” on racial minorities or women, the burden shifts to the employer to prove that the practice in question bears a “demonstrable relationship to successful performance” of the job. The Wards Cove decision, in contrast, held that under title VII “the plaintiff bears the burden of disproving an employer’s assertion that the adverse employment action or practice was based solely on a legitimate neutral consideration.”6 These rulings received harsh criticism from civil rights groups and many members of Congress, some of whom believed that the American public could no longer look to the courts for leadership on civil rights.

In 1990 the House and Senate approved legislation to reverse Wards Cove and a number of other Supreme Court decisions. President George Bush vetoed the measure, arguing that it “creates powerful incentives for employers to adopt hiring and promotion quotas.”7 The stalemate finally ended shortly after the Clarence Thomas-Anita Hill hearings when President Bush agreed to a compromise. The final version of the legislation stated that once a plaintiff shows that “a particular employment practice causes a disparate impact on the basis of race, color, religion, sex, or national origin,” the employer must “demonstrate that the challenged practice is job related for the position in question and consistent with business necessity.” Although this was seen as a major victory for those favoring the Griggs standard, the new law did not explain what the key terms “job related” and “business necessity” mean, nor did it explain which of the many judicial decisions fleshing out the Griggs standard Congress meant to endorse. As Congressional Quarterly noted, “the vagueness was part of the compromise.”8

All parties realized that it would be many years before Congress would again go through the trauma of writing legislation on this controversial topic. In the meantime the courts would define the crucial statutory phrases. The final debate over the bill gave the president and members of Congress their last opportunity to lobby the judicial branch. Not surprisingly, the deep divisions that characterized the two-year struggle to enact the bill were evident here as well.

A key part of the deal negotiated by the White House and Senate leaders was an agreement that a two-paragraph memo placed in the Congressional Record by Senator John Danforth would constitute the “exclusive legislative history” on the crucial burden-of-proof issue. This memo explained that “the terms ‘business necessity’ and ‘job related’ are intended to reflect the concepts … of Griggs v. Duke Power Co. and other Supreme Court decisions prior to Wards Cove Packing Co. v. Antonio.” The agreement began to unravel almost immediately. Senator Edward Kennedy, the most visible and forceful sponsor of the original bill, offered an elaborate interpretation that would make discrimination easier to prove in court. So did Representative Don Edwards, chairman of a key House Judiciary subcommittee, and Representative William Ford, chairman of the Education and Labor Committee. Senator Orrin Hatch and Representative Henry Hyde submitted explanations intended to do just the opposite. Senate Republican leader Robert Dole placed in the record a lengthy legal memorandum written by White House lawyers.9

Senator Danforth, the principal author of the compromise, decried these subsequent efforts “to doctor the legislative history and influence the future course of litigation.” He warned that “a court would be well advised to take with a large grain of salt floor debate and statements placed into the Congressional Record which purport to create an interpretation for the legislation that is before us.”10 Shortly thereafter the Senate passed an amendment that gave formal recognition to the “exclusive legislative history.”11 When President Bush placed his signature on the bill a few days later, though, his signing statement announced that the executive branch would treat Senator Dole’s floor statements as “authoritative interpretive guidance” on the key section of new law.12 What the federal courts will eventually make of all this is anybody’s guess.

These examples provide a number of important lessons about statutory interpretation in contemporary American politics. First, at the core of each of these disputes was an ambiguous statutory phrase—“business necessity,” “permanently and totally disabled,” “charitable organization.” In announcing their decisions the courts were not simply enforcing the dictates of laws passed by Congress. Rather, they were reading between the lines in order to give specific meaning to vague legislative language.

Second, federal judges have at their disposal no generally accepted, authoritative methods for interpreting statutes. In Wards Cove, the Supreme Court significantly modified the analysis offered in Griggs. In its decision on tax-exempt status, the Court rejected a literal interpretation of the tax code, relying heavily on its understanding of the purpose of the provision and the dictates of good “public policy.” In the Grove City case, it did just the opposite, insisting on a literal interpretation of title IX. As the following chapters show, one reason statutory interpretation has become so controversial is that the Supreme Court has altered its practices in recent years. It has placed less emphasis on the general purpose and legislative history of laws and more emphasis on what it often calls the “clear meaning” of specific statutory provisions.

Third, many of the issues that come before the courts involve highly charged issues that divide Democrats and Republicans, liberals and conservatives, Congress and the White House. Affirmative action, spending on entitlements, public policy toward fundamentalist Christian groups—these are among the most contentious issues in contemporary American politics. One reason legislation on these issues contains ambiguous language is that Congress has yet to develop a consensus on how to handle them.

Fourth, while it takes a constitutional amendment to overturn a court’s interpretation of the Bill of Rights or the Fourteenth Amendment, Congress can reverse decisions based on statutory interpretation merely by passing new laws. Congress frequently does just that—witness the Civil Rights Act of 1991 and the Grove City bill. Passing new legislation, though, is seldom easy and it usually takes several years. Those who favor the courts’ interpretation can often block remedial legislation or demand concessions. By altering the policy status quo, the courts inevitably affect the bargaining power of various legislative factions.

Fifth, given the inherent difficulties of passing specific legislation, legislators (including the president, to whom the Constitution gives an important role in the legislative process) will search for other means to influence the outcome of court decisions. Most obviously, they will try to build legislative histories that reflect their positions on controversial issues. Given the autonomy of federal judges and the paucity of accepted rules about statutory interpretation, influencing or even predicting court decisions is tricky business.

A variety of studies of welfare and regulatory programs attest to the importance of the federal courts’ reading of statutes. In 1971 the D.C. Circuit adopted an interpretation of the twenty-four-year-old Federal Insecticide Fungicide and Rodenticide Act that revolutionized national regulation of pesticides.13 Another lower court judge relied on bits and pieces of legislative history to create an extensive national air pollution control program. A third established a sweeping program regulating waterborne toxins. Hundreds of decisions interpreting the National Environmental Policy Act of 1969 have created an elaborate federal common law of “environmental impact” assessment.14 Federal judges have read the Endangered Species Act to bar a variety of projects and activities, including logging in old-growth forests populated by the spotted owl. Judicial interpretation of the Voting Rights Act has had a profound influence on how state and local governments draw electoral districts.15 Federal antitrust policy is virtually coterminous with the courts’ interpretation of the Sherman and Clayton Antitrust acts. Important elements of American labor law flow from the Supreme Court’s reading of the National Labor Relations Act. As chapters 4 through 10 of this book show, judicial interpretation of entitlement statutes has substantially enlarged programs for the poor and the handicapped. In fact, one would be hard-pressed to find a major domestic policy area in which statutory interpretation by the federal courts did not play a significant role in shaping the activities of government.

Despite the political significance of statutory interpretation, the political science literature contains only a handful of works on the subject, and many of these are now outdated.16 Statutory interpretation remains the preserve of legal scholars, who are very good at describing the changing fashions of statutory construction and debating the proper methods of interpretation, but who make little effort either to place this judicial activity in political context or to explore the long-term consequences of court action. The purpose of this book is not to identify the best “canons of interpretation,” but to explore the way in which the federal courts’ interpretation of statutes has affected the development of public programs and the operation of government institutions. Parts II, III, and IV examine the rationale and the consequences of statutory rulings on three programs: aid to families with dependent children (AFDC), education of the handicapped, and food stamps. These case studies pay special attention to the political struggles that predate court action and to the way federal administrators, members of Congress, state governments, and interest groups respond to court decisions.


Statutory Interpretation and the American Constitution

Studying the politics of statutory interpretation requires an understanding of how the unique features of the American constitutional system affect the issues that come to court, the way judges conceive their role, and the opportunities other actors have for modifying court rulings. Long ago Aristotle observed that there are always “matters as to which the laws are quite unable to pronounce with precision because of the difficulty of making a general rule to cover all cases.”17 Public officials in every country in the world face the problem of applying general words to particular circumstances. But judges do not do all or even most of this work. Here and abroad, much of the task of interpreting legislation is done by administrators. Contemporary welfare and regulatory programs would be impossible to run without a specialized bureaucracy armed with the authority to issue binding rules and to make a variety of determinations about their application.

Political systems differ not only in the type of legislation they produce, but also in the way power is distributed between judges and administrators. In a number of subtle ways, the central features of the U.S. political system—the separation of powers, bicameralism, federalism, a comparatively weak national bureaucracy, and the presence of a written, enforceable constitution—conspire to multiply the number of statutory issues that come before judges, to encourage judges to look beyond the letter of the law, and to reduce (but not eliminate) the possibility that judicial decisions will be overturned by subsequent legislation. To understand the link between political structure and statutory interpretation, it is useful to contrast British and American practices. Two broad principles guide British judges in their construction of statutes. First, administrators rather than judges are considered the primary interpreters of national laws: while English courts “will occasionally intervene against the most openly illegal conduct of local authorities,” they “exercise very little supervision over the massive discretionary powers of the central government.”18 Second, judges are expected to focus on the ordinary meaning of the words of the statute and not rest their decisions on analysis of its history, purpose, or spirit.19 As Patrick S. Atiyah and Robert Summers demonstrate in their comprehensive comparison of the two legal systems, English judges generally take “a more textual, literal approach” than American judges, who adopt “a more purposive, and, therefore, substantive approach.”20 The two principles of British law are related: judges willing to delegate policymaking to administrators need not consult legislative histories in order to determine the exact meaning of broad statutory language. British judges limit their role to preventing clear violations of statutory commands, not turning general laws into specific policies.

American judges, in contrast, have long maintained that “it is emphatically the province and duty of the judicial department, to say what the law is.”21 While the extent of judicial deference to administrative agencies has waxed and waned over the past fifty years, American judges have seldom been as willing as British judges to accept administrators’ reading of statutory language. When “the only or principal dispute relates to the meaning of [a] statutory term,” Justice William O. Douglas stated in 1970, “the controversy must ultimately be resolved, not on the basis of matters within the special competence of the [agency], but by judicial applications of canons of statutory construction.”22 A more recent Supreme Court opinion announced that “a pure question of statutory construction” is one “for the courts to decide.”23

Not content to accept administrators’ policies, American judges have searched far and wide for other guides. They do not hesitate to “go deeply into any legislative history for evidence of any actual legislative intent not evident on the face of the statute, and also into other purposes and policies whether or not evidence of any legislative intent is forthcoming.”24 The words of the statute are only “the starting point” for interpretation. The judge must then “look to the provisions of the whole law, and to its object and policy.”25 What a statute says, Justice John Paul Stevens maintained in a recent case, is not always an adequate indication of what Congress meant:’“The reports are full of cases’ in which the will of the legislature is not reflected in a literal reading of the words it has chosen.”26 In such cases, he argued, the courts should ensure the triumph of the legislative will.

A century ago the Supreme Court stated the “familiar rule that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers.”27 This language has been cited many times by the Supreme Court in recent years, most notably in Justice Brennan’s majority opinion in Steelworkers v. Weber, the controversial 1979 decision upholding affirmative action plans for private employers.28 In another majority opinion, Justice William J. Brennan, Jr., stated, “Where the literal reading of a statutory term would ‘compel an odd result,’ we must search for other evidence of congressional intent to lend the term its proper scope.” Brennan quoted Judge Learned Hand’s advice that judges should “not … make a fortress out of the dictionary” but should “remember that statutes always have some purpose or object to accomplish, whose sympathetic and imaginative discovery is the surest guide to their meaning.”29

It is not unusual for American judges to put more emphasis on imagination than on discovery. As can be seen in the case studies examined later in this volume, American judges are not shy about reading their own policy preferences into statutes. In the words of former Yale Law School dean Guido Calebresi, himself a advocate of relatively freewheeling judicial interpretation, “The development of theories and practices of judicial interpretation of statutes would make even the proverbial Jesuit blush if they were viewed as attempts to discern any kind of legislative intent.”30

The contrasting interpretive styles of British and American judges are closely related to the political structures of the two countries. In Britain, the combination of parliamentary government, strong political parties, and a cohesive, respected senior civil service has allowed the prime minister and the cabinet to dominate the House of Commons. Not only is legislation drafted by the ministries, but it is ordinarily passed in much the same form as presented. In this political context, it is difficult to argue that the executive has ignored “legislative intent.” The legislation that emerges from Parliament also tends to be more coherent and drafted with more care than is the legislation passed by Congress. Moreover, since Parliament seldom refuses to pass bills requested by the prime minister (a circumstance American presidents can contemplate only in their dreams), many of the types of policy disputes that the courts handle in the United States are quickly resolved by the majority party in Britain before anyone has had time to file suit. Any judicial inclination to disregard an interpretation offered by the bureaucracy is tempered by judges’ awareness that a minister annoyed by a judicial decision can quickly steer corrective legislation through Parliament. In short, the highly centralized British political system neither encourages nor tolerates judicial reconstruction of the statutes approved by Parliament.31

The American legislative process is far more fragmented and less predictable. American legislation must ordinarily receive the assent of three institutions—the House, the Senate, and the president—each with its independent electoral base. Within Congress, party discipline is weak. Congressional committees are multiple and powerful. Rarely is legislation passed in the form originally submitted by the executive branch. Most controversial legislation is revised again and again in order to garner enough support to pass both chambers. It is not surprising, therefore, that many American statutes lack coherence, fail to resolve key controversies, or even incorporate inconsistent requirements. Describing the statute before the Court as “a child born of the silent union of legislative compromise,” Justice John Harlan noted that Congress frequently has “voiced its wishes in muted strains and left it to the courts to discern the theme in the cacophony of political understanding.”32

Presidents and administrators argue that the formidable task of resolving statutory ambiguity and conflicts should be left to them, not to judges. In a system of separated powers, though, such claims invite a ready response: How can the executive branch be trusted to show proper respect for the intent of Congress? The inevitable conflicts and jealousies between the legislative and executive branches seem to call out for resolution by the third. Nor have American civil servants ever commanded the respect accorded their peers on the other side of the Atlantic. Judge Skelly Wright echoed a common theme when he wrote that the duty of the judiciary is “to see that the important legislative purposes, heralded in the halls of Congress, are not lost or misdirected in the vast hallways of the federal bureaucracy.”33 Disagreement between the two branches over the interpretation of statutes is likely to increase when one party controls the Congress and the other the presidency, a condition that has prevailed for twenty of the past twenty-five years.

The difficulty of maneuvering legislation through the fabled obstacle course on Capitol Hill has two additional consequences for statutory interpretation. First, it reduces the likelihood that a court’s interpretation will be overturned by subsequent legislation. The courts, after all, have legislative inertia on their side. The more controversial the issue, the greater the possibility of stalemate and the less courts need to worry about legislative reversal. Second, the slowness of the legislative process at times leads judges to believe that only they are capable of reforming obsolete statutes or reconciling inconsistent ones. The need to keep the law up to date is a recurrent theme in American statutory construction. Ironically, the features of the Constitution that promote cautiousness in the legislative process seem at the same time to breed assertiveness in the judicial.

Federalism, too, has important implications for statutory construction. Since the early days of the Republic, settling disputes between the states and the federal government has been a central part of the job of the federal courts. Does this state law conflict with that federal statute? Did Congress mean to preempt this entire field, or did it intend to ratify existing state legislation? Called upon to harmonize two sets of statutes, judges have often resorted to inquiry into the broad purposes of these laws, the expectations of legislators, and the practical consequences of different interpretations.

Over the past fifty years, the proliferation of programs administered jointly by state and federal governments has brought a new and more complex set of federalism issues before the courts. Because it is often difficult for federal administrators to control the behavior of state officials, recipients and interest groups have looked to the courts for enforcement of federal requirements. Federal judges, after all, can do one thing that administrators cannot: issue direct orders to state officials, backed with the threat of fines and even imprisonment. This puts judges in a strong position to insist on their interpretation of a statute. But, as subsequent chapters illustrate, it also means that the courts must decide a large number of policy issues with very little statutory guidance.

Another distinctive feature of American government, of course, is judicial review. In Marbury v. Madison, Chief Justice John Marshall argued that because the Constitution is a fundamental law, the courts must invalidate any statute that conflicts with it. One year later Marshall enunciated a corollary to this principle of judicial review: to minimize conflict with the other branches of government, judges should construe statutes to avoid violations of the Constitution.34 In 1895 the Supreme Court established the “elementary rule” that “every reasonable construction must be resorted to, in order to save a statute from unconstitutionality.” 35 In recent years this doctrine has been broadened so that the mere assertion that a case “would raise serious constitutional problems” allows the court to choose any interpretation that is not “plainly contrary to the intent of Congress.”36 Even Justice Brennan, certainly no foe of creative judicial interpretations, has complained that under this rule “the Court can virtually remake congressional enactments.”37

The centralized British political system establishes a relatively simple and clear chain of legal command. No written constitution limits the sovereignty of Parliament. Parliament, according to the old saw, can do anything but change a woman into a man or a man into a woman—a limitation now made anachronistic by the wonders of modern science. The leaders of the majority party control not just the House of Commons but the ministries as well. It is not surprising, therefore, that British judges seldom question the authoritative nature of statutory language or the interpretive authority of administrators.

The fragmented American political system, in contrast, produces a welter of conflicting legal claims. Litigants ask American judges to make sense of the various commands issued by competing institutions: federal laws, state laws, federal administrative rules, state administrative rules, state court decisions, federal court interpretations of the Constitution, House reports, Senate reports, presidential signing statements—even Indian tribal law.38 Not surprisingly, American judges feel free to pick and choose among these competing sources of legal authority, and they see their role as providing the disjointed U.S. polity with at least one farsighted, integrative force. Of course, since more than 800 judges are busy interpreting scores of federal statutes and since only about fifty of these statutory interpretation decisions reach the Supreme Court each year, consistency is by no means assured. In practice the courts add to the cacophony of legal authority as often as they produce coherence.39 Moreover, the openness and messiness of the legislative process in the United States ensures that when judges scrutinize a statute and its history, they will seldom discover a single, coherent purpose or intent. These features of the American political system make statutory interpretation legally troublesome—but also politically fascinating.




From Laissez-Faire to Programmatic Rights

In practice, how has the American judiciary used statutory interpretation to shape the activities of government? Over the past 200 years interpretive fashions have come and gone, often reflecting the political views of appointing presidents and confirming Senates. To be sure, few politicians have strong views on the proper canons of construction. But questions of statutory interpretation are often closely related to the central political issues of the day.

Before the Civil War, for example, the principal issue dividing the political parties was the distribution of power between the states and the federal government. Committed Federalists such as Chief Justice John Marshall were more likely to read a federal statute as precluding state regulation than were followers of Jefferson and Jackson. At the turn of the century, judges distrustful of economic regulation and the welfare state often used both statutory construction and constitutional interpretation to rob progressive legislation of its vitality. To achieve this goal, judges invoked the maxim that “statutes in derogation of the common law should be narrowly construed.” Federal judges also interpreted antitrust laws so as to thwart labor union activity. This practice particularly infuriated friends of labor, who eventually succeeded in passing legislation to curb the courts. Viewed within this broader context, statutory interpretation is more than the ad hoc application of arcane canons of interpretation. It is an important arena for the definition of the powers of public institutions and the rights of American citizens.

Current disputes over the proper role of the courts in the interpretation of statutes have their roots in the 1930s. At that time the Roosevelt administration made concerted efforts to tame the federal judiciary, which it understandably saw as hostile to the New Deal. President Franklin D. Roosevelt insisted upon appointing judges who not only adopted a broad reading of the constitutional powers of the federal government but also shared his view that “the day of enlightened administration has come.”40 This meant above all that they would readily defer to the rulings of administrative agencies. In 1941, for example, the Supreme Court upheld an agency’s reading of the Bituminous Coal Act, announcing that unless an administrative ruling “is so unrelated to the tasks entrusted by Congress to the Commission as in effect to deny a sensible exercise of judgement, it is the Court’s duty to leave the Commission’s judgment undisturbed.”41 A few years later the Court accepted the National Labor Relations Board’s definition of the term “employee,” explaining “it is not the court’s function to substitute its own inferences of fact for the Board’s, when the latter have support in the record.”42 James Landis, FDR’s resident expert on statutory construction, presented the issue in no uncertain terms: “Strong judges are always with us; no science of interpretation can ever hope to curb their propensities. But the effort should be to restrain their tendencies, not to give them free rein in the name of scientific jurisprudence.”43 If Roosevelt’s conception of his job turned the president into something approaching the British prime minister, so too did members of the Roosevelt court begin to resemble British judges in their approach to interpreting statutes.

In the 1960s and 1970s another surge in government activity coincided with a swing toward a more assertive role for the courts. At the very time that Congress and the president were creating new agencies, distributing more public benefits, and imposing more controls on the states and the private sector, the federal courts were becoming increasingly suspicious of claims of bureaucratic expertise. The courts began to rely more heavily on legislative history and their understanding of statutes’ purposes. This new judicial activism did not reflect a desire to protect the private sector or the states from new intrusions by the federal government. To the contrary, most of these doctrinal changes were tied to efforts to increase the federal government’s activity—to extend benefits to those meeting statutory criteria, to force administrators to perform nondiscretionary duties, and to secure greater federal control over the states.44

Chapter 2, of this book explores several of the political factors that have contributed to the changing patterns of statutory interpretation. Suffice it to say here that in the late 1960s and early 1970s—the years of defeat in Vietnam and scandal in the White House—popular trust in government in general and bureaucracy in particular declined precipitously. This was especially true among intellectuals, who in prior years had carried the New Deal message of faith in public administration. In addition, divided government—the combination of a Republican presidency and a Democratic Congress—became a regular feature of American politics. Years of divided government not only intensified conflict between the executive and legislative branches over the meaning of statutes but impelled Congress to reorganize itself. The reformed Congress of the 1970s passed a large number of laws opposed by Republican administrations and created an elaborate record of the intent of Congress—or at least the intent of its increasingly numerous and powerful subcommittees. In a variety of ways, Congress encouraged the courts to scrutinize the activities of the executive branch. They wrote liberal judicial review provisions, eliminated jurisdictional barriers, made it easier for plaintiffs to receive attorneys’ fees, and at times gave courts rather than agencies the primary responsibility for carrying out new programs.

Just as important, the successes of the civil rights movement in the 1960s increased federal judges’ confidence in their ability to create effective, moral public policies and demonstrated to a variety of interest groups the advantages of conceiving their goals in terms of rights that can be defined and enforced by the courts. Congress passed a number of rights-based statutes, and the courts interpreted them liberally to require large-scale change in public and private practices. Concern for protecting the rights of “discrete and insular minorities” was most readily apparent in the constitutional rulings of the Warren Court, but it also had a profound influence on how the federal courts as a whole read legislative enactments. The call for equality and justice is not easily confined.

A principal feature of the current dispute over the role of the courts—in constitutional law and statutory interpretation alike—is the reversal of the New Deal’s institutional patterns. For three decades liberals have championed the judicial activism that Roosevelt and his allies condemned. Conversely, in the 1970s and 1980s conservatives called for greater deference to the executive—a stance they bitterly opposed while “that man” was in the White House. What has changed over the years is not just a matter of which party controls the presidency (as important as that shift may be), but the nature of the rights defended by the federal courts. No longer protectors of private property against government intrusion, the federal courts have created a new set of “personal” rights.

Some of these personal rights—most notably the right to privacy—emanate from the Constitution or its ill-defined “penumbras.” Others—which I have elsewhere called “programmatic rights"—have been discovered in the words, purposes, and spirits of federal statutes.45 These rights to government benefits, services, and protections are usually the joint product of legislative, administrative, and judicial action. For example, in the 1970s the lower courts ruled that disabled children have a constitutional right to a “free appropriate public education.” Before the Supreme Court had reviewed the matter, Congress passed the Education for All Handicapped Children Act, providing a statutory basis for this right. Subsequently, hundreds of federal court decisions and thousands of administrative determinations have spelled out the contours of this “appropriate public education.” In the 1960s the courts granted citizens the right to require federal agencies to give “adequate consideration” to the environmental consequences of their actions. When Congress passed the National Environmental Policy Act, the courts grafted these “adequate consideration” and public participation requirements onto the statute and substantially expanded their scope. The disability insurance program discussed above provides another example of how the courts have expanded the boundaries of the “new property” established by the entitlements programs created by Congress and the president.

In substance, these programmatic rights bear a striking resemblance to the long-term policy goals of Roosevelt and his supporters. FDR may have sought a subservient judiciary, but he also announced an Economic Bill of Rights to supplement the “sacred Bill of Rights of our Constitution.” His “Second Bill of Rights” included “the right to earn enough to provide adequate food and clothing and recreation”; the right to “adequate medical care,” “a decent home,” and “a good education”; and “the right to adequate protection from the economic fears of old age, sickness, accident and unemployment.” Each of these rights, Roosevelt added, “must be applied to all our citizens, irrespective of race, creed or color.” “What all this spells,” he explained in 1944, “is security.”46

Eighteenth-century liberalism promised security from civil war, anarchy, and arbitrary government action. Its cornerstone was the protection of a realm of private autonomy from government intervention. Contem porary liberalism promises a broader security—security against the vagaries of the business cycle and other hazards created by dynamic capitalism, against the prejudices of private citizens and the consequences of three centuries of racism, against the risks of congenital handicaps and inevitable old age, and against the consequences of poverty and of family decomposition. Not content to stand by idly while legislators and administrators built the welfare state, the courts did their part to strengthen this new form of security.

To protect traditional rights, the courts had to restrain the growth of government. The new understanding of rights, in contrast, has led the judiciary to enlarge public responsibilities and to increase the power of the national government. Using statutory as well as constitutional interpretation, the courts have put new issues on the public agenda and enlarged the programs created by the other branches of government. Because they so often took these steps under the guise of legislative intent, their contribution to the development of the welfare state has not been sufficiently appreciated.

One of the reasons statutory interpretation has attracted so much attention in recent years is that the Supreme Court has revised some of the judicial practices that contributed to the growth of programmatic rights in the 1960s and 1970s. Particularly important in this regard is the Court’s 1984 decision in Chevron v. NRDC. In language reminiscent of Supreme Court opinions of the 1940s, it instructed federal judges to show greater deference to the interpretations of administrators:


If the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible construction of the statute. … [A] court may not substitute its own construction of a statutory provision for a reasonable interpretation made by the administrator of an agency.47



The lower courts—and even the Supreme Court itself—have not always followed this guideline. But the frequently cited Chevron opinion has certainly made federal judges more hesitant to overrule agency determinations.48

This is not the only interpretive change effected by the Rehnquist court. It has refused to impose federal mandates on state and local governments unless the statute contains a “clear statement” of federal requirements. The Court has also been reluctant to find “implied private rights of action” in statutes or
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