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This book is dedicated to my Grandmother, may she rest in heaven.
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Anything written in this book is not to be offensive. 
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Dallas-Fort Worth, ... Tx metroplex is the largest metroplex in Texas and the second largest in America with a population of 8,344,032 (Bureau, 2025a). Dallas/Ft. Worth (DFW) is characterized as being located in the northern part of Texas, called “North Texas.” According to the U.S. Census Bureau (2025b) Dallas, Texas is currently the ninth largest city in America, with a population of 1,326,087 and Fort Wort Texas is the eleventh largest city in America with a population of 1,008,106 (Bureau, 2025b). However, in Dallas-Ft. Worth Texas, many individuals are being released from federal prison; after spending 10 to 20 to over 30 years in prison for crack-cocaine sales and state to state drug trafficking. Some of these individuals are our family, friends, and lovers that we had been praying for years to return home to us. 
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Impact of Cocaine Use Disorder
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Drug Craving

“Repeated cocaine/crack consumption could elicit a cocaine use disorder (CUD) characterized mainly by a compulsive consumption despite adverse consequences and the presence of craving and withdrawal syndrome, according to the DSM 5” (Morelos-Santana et al, 2024, para). 

“Cocaine-dependent subjects (according to the DSM IV definition), also described as subjects with severe CUD (at least six criteria according to the new DSM 5 definition), are the ones who seek treatment. Patients with cocaine dependence are characterized by a loss of control over consumption, and a feeling of craving when they do not use the drug. Craving is central to cocaine dependence. It involves an intense desire or even an imperious need to consume cocaine, as well as physical symptoms of arousal that mimic the anticipated physical signs of cocaine intake. Craving appears spontaneously or can be triggered by an external stimulus such as the cocaine itself or the money to buy it, the people associated with cocaine use, or consumption paraphernalia. Users feel a very strong need to consume cocaine that is very difficult to fight” (Poireau, et al, 2022, p. 2).

“The most severely affected patients require inpatient treatment to allow them to receive care when their environment itself is a cue that triggers craving and cocaine use. In this context of low treatment responses, there is no biomarker to predict individual responses to routine care ... Indeed, when cocaine addiction is instated, the repeated use of cocaine has already altered brain homeostasis, particularly in the reward system. Signs of withdrawal and craving accompany the absence of consumption. Predictive biomarkers of relapse could indicate this new cerebral homeostasis” (Poireau, et al, 2022, p. 2).

“Cocaine craving is a core feature of cocaine use disorder and remains a critical challenge for abstinence and relapse prevention. ... At the neurobiological level, prolonged cocaine use can cause brain circuitry modifications and progressively sensitize dopamine systems, leading to recurrent and intense urges—or craving—to use cocaine. Craving is defined as “a more intense, urgent abnormal desire characterized by longing, yearning and physiological need for drug.” The shift from “wanting” to use a drug to “craving” it occurs due to a progressive salience attributed to drug-related stimuli, even when negative cognitions are attributed to drug use itself. Craving can be elicited by cocaine cues—such as paraphernalia and places/situations related to cocaine use—by acute withdrawal, by cocaine, and by stress, which makes feasible to evaluate in a naturalistic way with an ecological momentary assessment or in laboratory studies with the induction of craving” (Lasso et al, 2022, p 1 – 2). 

Criminal Thinking

“Criminal thinking is a distinctive thinking pattern that is used by an offender to deal with or eliminate negative feelings, including guilt and shame that are caused by their illegal activity, so that they can continue to commit crime without a psychological burden. Criminal thinking is composed of multiple mindsets, including cognitive defensive or aggressive mechanisms, such as “excusing criminal activity, justifying criminal behavior, suppressing or resisting the authorities, and denying their original malice” (Guan & Lo, 2022, p. 1).

“The pre-planned behavioral approach to crime that is highlighted within proactive

criminal thinking also distinguishes it from reactive criminal thinking. A pre-planned behavioral approach to crime is characterized by a pre-judgment of outcomes and an assessment of self-efficacy. It is found that proactive criminal thinking predicted positive outcome expectancy for crime. Hence, proactive criminal thinking is often presented in types of crime such as theft and burglary rather than violent crime that is regularly caused by the impulsive pursuit of short-term gain that is captured in reactive criminal thinking” (Guan & Lo, 2022, p. 1).

Back in the day .... 

Around the time Kimberly McCarthy was alleged to have committed murder for money to buy crack-cocaine, in the late 1990's. A significant number of Blacks living in Dallas, Texas were still involved in crack-cocaine sales. Dallas also was impacted with Black American Street gangs, such as the Bloods and Crips. A significant number of Blacks living in Dallas, Texas, rather gang affiliated or not, were involved in sales and transportation of kilograms of cocaine, to other cities or states. ...

Dallas, Texas at the time had a significant number of eight-to-ten-unit apartment complexes. There would be four or five units on the ground floor and four or five units on the second floor. This made it easy to see the police or constable when they arrived.... If they did not send an undercover to buy drugs. Hell, they would try to find a way, to try to mix that money up.

A significant number of Blacks would post up and sale, nickel bag, dime bag, twenty-five-dollar bag, 50-dollar bag of crack cocaine etc, in these apartments. A significant number of drug sellers would have knives and guns on them, in preparation of a potential robbery from anyone or for a potential conflict with crack-cocaine user. Sometimes you would hear of a dealer stabbing or shooting a crack-cocaine user for a number of reasons or minimally vice versa. ...

In addition, by the late 1990's, a significant number of boosters, shoplifters, the one's that commit retail theft or robbery for clothes'; were no longer just trying to survive off of Polo Shirts-Ralph Lauren (one of the most demanded clothing item in the early to mid-1990's, in Dallas, Texas). If you had a Polo shirt to sale, it was good chance it was going to get bought. A significant number of boosters back then (early 1990's) could easily make between $ 500 to over $1000 a week on Polo shirts, alone. A significant number of boosters, took big risks on their freedom ... going into the men's sections in some of these Department stores... Now brands like Tommy Hilfiger, Nike, etc were in the mix. Tommy Hilfiger had different designs and short sets. As I mentioned later in this book in Part Two. A significant number Black people in the city of Dallas, were wearing cowboy boots. Cowboy boots were once a fad among Dallas, Texas blacks. A significant number Black individuals had moved on to wearing Polo boots and Polo tennis shoes, as well as Tommy Hilfiger tennis shoes and Nike's. In addition, Guess Jeans, Guess hook ups (Guess shirt, Guess jeans or Guess Jacket, Guess shirt, and Guess jeans) with Guess boots. Guess shoes or Guess tennis shoes were popular, as well. ... 

One time the Emmy's was on in the late 1990s. Everyone was selling different quantities of crack-cocaine. Susan Lucci (Erica Kane) of All My Children was up for an Emmy. Susan Lucci won. Everybody stopped what they were doing and started hollering, screaming, and jumping up. True story.... Of course, a significant number of Blacks, screamed, hollered, and jumped up and down, when Denzel Washington, Halle Berry, Will Smith, Jamie Foxx, Regina King, and Viola Davis, etc broke barriers and won their Oscars. ... Or like when Sheryl Lee Ralph won her Emmy. We saw them in so many movies or TV shows, and they finally won. Even though, Denzel Washington won an Oscar for his role in the movie, “Glory.” I felt he should have won several more Oscars ... prior to him winning the Oscar, for his role in the movie, “Training Day.” ...

But hey even by the year 2000, a significant number of females had their own drug house's (trap) in this city, selling crack-cocaine. A significant number Black Americans in this city, involved in the hustling game were also snorting cocaine, smoking marijuana, smoking primo's (crack-cocaine or cocaine and marijuana) and wet (marijuana and PCP), drinking syrup or lean (codeine and promethazine) and taking ecstasy (rather cocaine based, meth based, etc). A significant number are still snorting cocaine today, if they have not moved on to crack-cocaine, heroin (injection, skin popping, etc), speed balling (injecting cocaine and heroin), fentanyl and for some K2. You really don't know what you’re getting today, with all these synthetic drugs. These synthetic drugs they can cause you some form of psychosis. ... Additionally, you might think you are just smoking marijuana, but you are smoking a primo (crack-cocaine or cocaine and marijuana), you are puff, puff, passing, crack-cocaine, or cocaine. So, you are getting addicted to crack-cocaine or cocaine. 

Currently, in Dallas, there are variety of prescription drugs, being sold on the streets. When you go across the border via Brownsville, Texas. When you cross the border, there are a significant number of Mexico military with their machine guns and pharmacies. There are a significant number of pharmacies on both sides of the streets. I am like you can be putting your life at risk when you walk across that border. Do you see how some of those military men are looking, they look like they are ready to shoot at any moment... I cannot confirm if the prescription drugs availability is coming from the Mexican Cartel or another city, state, or country. 

When you are involved in crime, you have to good self-control, a significant number will just start snorting cocaine, start smoking a primo or wet, in front of you. That wet smell can be so loud, you have to step outside, and you can still smell it ...

Back in the Day ... 

When you’re involved in crime. You might go visit your homie at their drug house (trap). You know it’s going to be money passing around. Some of that money is going to pass right into your hands if you want it.

They might just be selling a 50 piece of crack-cocaine. You might say homie or dog (slang), let me buy one of those 50 pieces or give me a 50 piece and let me cut it down to a 100-dollar worth nickel and dime bags of crack-cocaine. You keep flipping 50 pieces, each time you make a 50 dollar to 60-dollar profit. It might take you like 30 mins to hour or less. To get rid of your nickel and dime bag worth of crack-cocaine. They are selling 50 pieces of crack-cocaine, and you are selling nickels and dime rock of crack-cocaine-on the side. ... Or they just might be generous, after they been at the trap all day. They might say let's go to the mall and they buy everyone a new outfit, head to toe, shoes included. If it is summertime, you might go get something simple and head to Lady Foot Locker, Foot Locker, or Champion ... Your homie buys you a pair of Nike tennis shoes, Nike shirt, Nike shorts, and socks, or an Addidas hook up, etc. You might go to then Sanger Harris, Macy’s or Dillard’s and get a Polo (Ralph Lauren) short set, Guess short set, Tommy Hilfiger short set. etc. that match. let's go out to eat, etc. Don’t get me wrong some women like wearing sundress and sandals in the summer, but a significant number of women that have or really sell crack-cocaine, they like outfits. But honestly, a visit to your homie trap, for several hours, got you a $200.00 pair of Nike tennis shoes. Just my opinion ... 

... You have criminal thinking not enhanced by drug use, but enhanced by your desires, fantasies, needs and wants. Sometimes criminal thinking is caused by your strains in life, psychological pain or becoming depressed. Sometimes criminal thinking is caused by you experiencing some form of trauma. A characteristic of trauma is escapism. Sometimes your trauma can become your proxy. You got robbed, you now know how it feels to be robbed. Now you’re robbing. You are repeating the behavior because you have experienced it. So, criminal thinking can minimize you having thoughts regarding the consequences of your behavior that is characterized as criminal. ...

Comments by S.R. Tallie and copyrighted by S.R. Tallie

––––––––
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STATISTICS

Federal Drug Offenses

	As discussed above, drug offenses were the second most common federal crime in fiscal year 2024. ... Almost all of the 18,281 drug cases reported to the Commission involved the manufacture, sale, or transportation of a drug. ... 







	Methamphetamine remained the most prevalent drug type, as it has for over a decade. ... The 8,288 methamphetamine cases accounted for 46 percent of all drug crimes. ... The proportion of methamphetamine cases has remained steady since fiscal year 2020, when those cases accounted for 46 percent of all drug cases. ... 







	Offenses involving fentanyl became the second most common drug crime in fiscal year 2024. ... The 4,000 fentanyl cases accounted for 22 percent of all drug cases. ... The number of fentanyl cases has increased by 246 percent over the last five fiscal years. ... In fact, the proportion of fentanyl cases has steadily increased every year since 2018, when those cases accounted for just two percent of all drug cases. ... 







	Cases involving powder cocaine were the third most common, accounting for 19 percent of all drug cases. ... The remaining drug cases together accounted for 13 percent of those cases. ... Crack cocaine cases were at four percent, followed by heroin cases at three percent and marijuana cases at three percent. ... Cases involving all “other” drugs, mostly synthetic or semi-synthetic drugs such as oxycodone, accounted for the remaining three percent of all drug offenses. ... 







	Most individuals sentenced for drug offenses were United States citizens (80%), although citizenship varied depending on the type of drug involved in the offense. ... For example, United States citizens accounted for 98 percent of drug trafficking offenses involving crack cocaine, but only 62 percent of those involving powder cocaine. ... Most of the individuals sentenced for drug trafficking (84%) were male. ... 







	Nearly half of individuals sentenced for drug trafficking were Hispanic (45%), followed by Black (28%) and White (24%); however, this varied by the type of drug involved in the offense. ...  For example, Hispanic individuals were the most common racial group sentenced for powder cocaine and heroin trafficking offenses (72% and 58%, respectively). ... In contrast, Black individuals were the most common racial group in crack cocaine trafficking offense (77%). ...







	Sentences were highest for drug trafficking offenses involving methamphetamine (100 months on average) and lowest for those involving marijuana (36 months on average). ... The average length of drug trafficking sentences decreased for three of the six major drug types: powder cocaine, heroin, and marijuana. ... The average sentence for fentanyl and crack cocaine offenses increased in 2024, while the average sentence for methamphetamine was unchanged ....







Firearms and Other Weapons ...

	Crimes involving firearms were the third most common federal crime in fiscal year 2024. ... The 8,131 firearms cases represented 13 percent of the cases reported to the Commission. ... The number of firearms cases decreased by eight percent from fiscal year 2023. ... Most firearm cases (99%) involved the unlawful receipt, possession, or transportation of firearms or ammunition, or were prohibited transactions involving firearms or ammunition. ... About two-thirds of firearms cases (67%) involved the illegal possession of a firearm, usually by a convicted felon. ...







	Individuals sentenced for firearms offenses were primarily United States citizens (96%) and male (96%). ... Just over half (56%) were Black, 21 percent were White, and 19 percent were Hispanic. ... 


(Federal Drug offenses is adapted from U.S. Sentencing Commission, 2024, p. 16 - 18). 

Texas- Distribution of Primary Drug Type in Federal Drug Cases-Fiscal Year 2024:

	Methamphetamine 47.1%

	Powder Cocaine 27.6%

	Fentanyl 12.1%

	Marijuana 4.7%

	Heroin 4.0%

	Crack-Cocaine 1.9%

	Other 2.6% (2024 Federal Sentencing Statistics, 2025).







	Texas had the highest guilty pleas and trials for federal crimes in America in 2024, with 16, 512 cases. These cases included immigration, drug trafficking, firearms, fraud ... (2024 Federal Sentencing Statistics, 2025).







	In the year 2024, Texas had 2743 drug trafficking cases and 907 firearms cases (2024 Federal Sentencing Statistics, 2025).







	In 2024, Hispanic individuals were most often sentenced for an immigration offense (57% of all Hispanics sentenced), while White and Black defendants were most commonly sentenced for drug trafficking (33% and 34%, respectively); for federal offenses (United States Sentencing Commission, 2025).







	In Texas. 7,782 individuals were incarcerated in a Texas Department of Criminal Justice prison, State Jail and Substance Abuse Felony Punishment (SAFP) facility. These individuals were incarcerated for drug delivery, for the fiscal year 2024 (TDJC, 2024).







	In Texas. 14,763 individuals were incarcerated in a Texas Department of Criminal Justice prison, State Jail and Substance Abuse Felony Punishment (SAFP) facility. These individuals were incarcerated for drug possession, for the fiscal year 2024. (TDCJ, 2024).







	In Texas. 4,691 individuals were incarcerated in a Texas Department of Criminal Justice prison, State Jail and Substance Abuse Felony Punishment (SAFP) facility. These individuals were incarcerated for weapons offense, for the fiscal year 2024 (TDCJ, 2024).







Cocaine Use Statistics and Illicit Drug Use Statistics 2024

“Cocaine use includes the use of crack cocaine. Among people aged 12 or older, the percentage who used cocaine in the past year declined slightly from 1.7 percent (or 4.8 million people) in 2021 to 1.5 percent (or 4.3 million people) in 2024. ... The percentage also declined among young adults aged 18 to 25, from 3.7 percent (or 1.2 million people) in 2021 to 2.3 percent (or 811,000 people) in 2024. ... However, he percentage among adolescents aged 12 to 17 increased slightly, from 0.1 percent (or 35,000 people) in 2021 to 0.3 percent (or 72,000 people) in 2024. The percentage showed no change from 2021 to 2024 for adults aged 26 or older. ... In 2024, 1.5 percent of adults aged 26 or older (or 3.4 million people) used cocaine in the past year. ...” (p. 10).

Illicit Drug Use in America, 2024:

	Marijuana 62.4 million

	Hallucinogens 10.4 million

	Rx Opioid Misuse 7.6 million

	Tranquilizer or Sedative misuse 4.6 million

	Cocaine 4.3 million

	Rx Stimulant Misuse 3.9 million

	Inhalants 3.2 million

	Methamphetamine 2.4 million

	Heroin 556,000.


(Cocaine Use Statistics and Illicit Drug Use Statistics 2024 ... is adapted from Substance Abuse and Mental Health Services Administration, 2025, para).

Substance Use, Crime and Ethnicity

	In Texas in 2022, 6,641 deaths were alcohol induced, 6,022 people died from drug overdoses,

	4,356 people died by suicide, and 2,328 people were victims of homicide. ... 


	In Texas in 2021, Blacks had the highest rate for drug overdoses and homicides. In 2022, Black people were arrested for property crimes at a rate 1.7 times higher than White People. ... 

	Nationally, homicides of Black victims were twice as likely to go unsolved in 2021 as homicides of White victims. ... 


	Compared to White adults, Black adults in Texas are... 2.3x more likely to be arrested; 2.0x more likely to be on probation; 3.1x more likely to be in prison; 2.8x more likely to be on parole. ...


(Substance Use, Crime and Ethnicity is adapted from Bureau of Justice Assistance, 2023, para. Points of view or opinions in this document are those of the author and do not necessarily represent the official position or policies of the U.S. Department of Justice). 

Drug Trafficking Organizations (DTO’s) and Mexican Transnational Criminal Organizations (TCOs). 

	Cocaine has been characterized as an illicit drug that has been trafficked or smuggled into America by DTO’s and TCOS, such as Jalisco New Generation Cartel (CJNG), The Northeast Cartel (CDN), The Los Mayos, The New Michoacán Family- La Nueva Familia Michoacán (NFM), The Gulf Cartel (Cártel del Golfo, aka CDG) now Los Metros and Los Escorpiones, ... 







	The Sinaloa Cartel (Cártel de Sinaloa, aka CDS) is one of the world’s most powerful drug cartels and one of the largest producers and traffickers of fentanyl and other illicit drugs to the United States ... For decades, CDS has smuggled multi-kilogram quantities of illicit fentanyl, methamphetamine, cocaine, heroin, and marijuana into the United States and around the globe ... 







	The Northeast Cartel (Cártel del Noreste, aka CDN) ... The cartel is responsible for illicit drug shipments crossing the U.S.-Mexico border in southern Texas before moving the drugs to distribution hubs in San Antonio, Austin, and Dallas- Fort Worth ... 







	LNFM is responsible for the transportation, importation, and distribution of multi-ton quantities of methamphetamine, cocaine, and heroin into the United States. ... LNFM traffics this methamphetamine mostly to the Dallas, Texas area – their primary U.S. market – often concealed in shipments of produce. ... 







	Fentanyl is increasingly being mixed with other illicit drugs, such as heroin and cocaine ... 

	The trafficking and abuse of cocaine has been a serious drug threat in the United States for over four decades and its persistence is a sustained concern for law enforcement and public health officials. ... Colombia remains the primary source country for cocaine entering the United States, followed by Peru and Bolivia. Mexico-based cartels obtain multi-ton cocaine shipments from South America and smuggle it via sea, air, or overland to Mexico, Central America, and the Caribbean for subsequent movement into the United States. ... Once in the United States, U.S. based criminal groups and street gangs distribute the cocaine, some of which is converted to crack at the local level ... 







	According to NSS reporting, a total of approximately 63 metric tons of cocaine powder was seized by U.S. law enforcement in 2024, an 18 percent increase from approximately 53 metric tons seized in 2023. ...  Mexican TCOs dominate cocaine trafficking into and through the United States, transporting it through the SWB and later relying on U.S.-based criminal groups for distribution. ... According to reporting from NSS, a total of 17,181 kilograms of cocaine was seized at the SWB by U.S. law enforcement in 2024, the majority at the California-Mexico border ... Once across the border, criminal groups use the U.S. Interstate Highway System for further distribution and delivery. ... NSS data shows that just over 7,000 kilograms of cocaine were seized on the top ten most heavily traveled U.S. Interstates in 2024 ... 







	Note two of the most heavily traveled interstates run through Dallas, Texas such as I-20 and I-35 and four run through Texas such as I-20, I-35, I-10, and I-40. ... (DTO’s and TCO’s is adapted from DEA, 2025, para). 


Let’s Continue

Relocations:

	A significant number of Black Americans living in Dallas, Texas had to relocate back to the country. Crack cocaine use had depleted their resources. A significant number of these individuals had moved to Dallas, Texas from the country, found employment and eventually bought homes. Crack cocaine use experimentation will effect these individuals from maintaining meaningful employment and the loss of their homes or apartments ... (Tallie).







Crack-Cocaine related Executions.
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Kimberly McCarthy
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On November 17, 1998, a jury convicted appellant of the capital murder of Dr. ..., an elderly retired professor, a murder which was alleged to have occurred on July 21, 1997. ...  Pursuant to the jury's answers to the special issues set forth in Texas Code of Criminal Procedure ... the trial judge sentenced appellant to death. ...  Direct appeal to this Court is ... automatic. Appellant raises nineteen points of error, but does not challenge the sufficiency of the evidence at either stage of the trial. We will reverse.

Appellant argues in her first point of error that the trial court's admission of her custodial statement violated her right to counsel under the Fifth and Fourteenth Amendments to the United States Constitution. Appellant specifically asserts that the statement was inadmissible because the police questioned her without an attorney present after she had unambiguously invoked her right to counsel.... We agree.

The trial court held a hearing on appellant's motion to suppress her statement. At the hearing, the evidence showed that Sergeant Patrick Stallings of the Lancaster Police Department arrested appellant on July 24, 1997. Stallings stated that after he arrested appellant, he tried to interview her. He testified that "during the interview, [appellant] said she wanted to give a statement, and at the beginning when we started to take the statement, she asked me to write it, then she invoked her right to have an attorney." Stallings stopped the interview at that point. Appellant also told Stallings that "she did not want to talk with us any further." Stallings testified that he could not interview appellant any further because she had asked for an attorney. He did not provide her with an attorney, but he did immediately cease the interview. Appellant was transferred from Lancaster to the Lew Sterrett Justice Center in Dallas.

On July 28, 1997, Detective Dwayne Bishop of the Dallas Police Department telephoned Stallings to inquire about the case. Bishop told Stallings that Aaron McCarthy, appellant's husband, asked Bishop to speak with appellant at the Dallas County Jail. Stallings discussed the facts of the case with Bishop and faxed three pages of related information to Bishop. Stallings testified that, "prior to the time Detective Bishop ever went to see" appellant, Stallings "clearly told [Bishop] that [he] had tried to talk to her, she invoked her right not to talk to [him] and invoked her right to an attorney." It was Stallings' understanding that Bishop would "try to get a statement from her." Bishop testified, however, that Stallings failed to inform him that appellant had invoked her right to counsel.

On July 29, 1997, Bishop visited appellant at the Sterrett Center. Bishop testified that he read appellant her Miranda rights.​ According to Bishop, appellant stated that she understood her rights and indicated that she wanted to continue talking without the presence of an attorney. Bishop testified that he did not threaten or coerce appellant or promise her anything in exchange for her statement. The record, however, does show that Bishop made no attempt to determine if appellant had an attorney so that he could contact that attorney. The record also demonstrates that appellant did not initiate the meeting with Bishop.

Appellant argued in support of her pre-trial motion to suppress her custodial statement that:

The defendant's position, Your Honor, is that she clearly invoked her right to counsel prior to the time she made any statement. Defendant's position is that she clearly invoked her Fifth Amendment privilege and the rights afforded to her under ...  Code of Criminal Procedure, the rights given to her by Article I, Section 19 and 189 of the Texas Constitution not the make any statement and not to—well, invoke her right to counsel.

We think the evidence is clear that after she invoked those rights, agents of law enforcement approached her and initiated further contact, and as a result of that this statement is produced. We feel that this is a violation of those rights guaranteed to the defendant and we would ask that the statement be quashed.

The State did not respond. The trial court summarily ruled that the statement was admissible. When the State moved to admit appellant's statement into evidence during its case-in-chief at trial, appellant renewed her objection. The trial court stated that its prior ruling stood and admitted the statement. 

Appellant argues on appeal that her statement was inadmissible because Bishop approached her and initiated further contact after she invoked her right to counsel. She is correct.

Once a suspect has invoked the right to counsel during questioning by law enforcement, the Fifth Amendment right to counsel has been invoked and all interrogation by the police must cease until counsel is provided or the suspect reinitiates conversation. ...

There is no evidence in this record that appellant consulted with counsel before Detective Bishop questioned her. There is no evidence in this record that appellant herself affirmatively reinitiated conversations with law enforcement. The State does not argue that appellant waived her right to counsel in either of these modes. Instead, the State contends that Bishop did not, in fact, coerce or badger appellant into making a written statement, and therefore, the underlying purpose of the Edwards rule was fulfilled. That may be true. However, the Edwards rule acts as a "clear and unequivocal" guideline to law enforcement precisely because it is "relatively rigid."... to custodial interrogation unambiguously invokes the right to counsel, all questioning must cease. Interrogation may not be reinitiated by the police at any time or in any manner unless the person has consulted counsel. Id. at 681-82. Period.

The State also argues that Detective Bishop did not know that appellant had invoked her right to counsel. Whether or not Stallings informed Bishop of appellant's invocation of her right to counsel is irrelevant because courts impute knowledge of the invocation of any Miranda rights to all representatives of the State. .... Moreover, Stallings' sworn testimony revealed that he informed Bishop that appellant invoked her right to counsel and that Stallings ceased his interrogation of appellant after that invocation.

In sum, the Edwards rule does not take into account the good intentions of the individual police officer, the lack of official coercion or badgering in the particular case, or the actual voluntariness of a person's custodial statement. Edwards represents a bright and firm constitutional rule that applies to all suspects and all law enforcement officers. We hold, therefore, that the trial court erred in admitting appellant's statement into evidence.

We must now determine whether this error harmed appellant. Texas Rule of Appellate Procedure 44.2(a) provides that where, as here, the appellate record in a criminal case reveals constitutional error, we must reverse a judgment of conviction or punishment unless we determine beyond a reasonable doubt that the error did not contribute to the conviction or punishment. ... We begin by reviewing the trial record to determine how the State used appellant's statement against her.

We first note that the State offered ample evidence of appellant's guilt from sources independent of her statement. Dr. ... daughter testified that, six months prior to her death, Dr. ... told her that "the black lady that lived across the alley" called her in the middle of the night and asked to borrow money. The victim's caller ID records showed that she received two calls from an anonymous number on July 22, 1997, at 6:19 a.m. and 6:29 a.m. ..., aka, "Smiley," testified that appellant was driving the victim's white Mercedes Benz station wagon when she met him on the morning of July 22, 1997, to inquire about buying crack cocaine. The State further showed that appellant pawned the victim's diamond ring on July 22, 1997, and that she used the victim's credit cards at several locations on July 23, 1997. When appellant was arrested on July 24, 1997, she attempted to take with her a tote bag containing the victim's driver's license and several of the victim's credit cards. The State's strongest independent evidence of appellant's guilt was produced when the police executed a search warrant at appellant's home on July 24, 1997. Officers found a large knife stained with Dr. ... blood in appellant's kitchen cabinet above the refrigerator. The bloody knife matched other knives found in the kitchen drawers of appellant's house.

Nevertheless, the State relied on appellant's statement extensively, both during its case-in-chief and during its closing arguments. Initially, the State used the statement to set up appellant's version of what happened on the early morning of July 21, 1997. The State used the statement to discredit appellant's version of events as compared to the State's principle theory of the case—that appellant acted alone in the murder and robbery of .... For example, during direct-examination of Bishop, the State asked him if appellant included in her statement a way for the State to further identify "Kilo and J.C." or find them. Bishop responded in the negative, casting doubt on whether "Kilo and J.C." even existed. During its closing argument at guilt/innocence, the State rhetorically asked the jury: if there really were a "Kilo and J.C.," why would they hide the murder weapon in appellant's kitchen cabinet? The State also questioned why "Kilo and J.C." left appellant alone in the victim's car with all of the stolen property while they went inside a crack house to negotiate the purchase of drugs.

Additionally, the State made significant use of this statement to establish appellant's guilt for the capital murder of Dr. .... The State admitted the statement through the testimony of its last witness during its case-in-chief, as the last exhibit placed before the jury for its consideration. The State used the statement during the presentation of its case to prove that appellant knew Dr. ... and called her on the morning of the offense to make sure Dr. ... was home and awake. Even though appellant tried to lay blame for the robbery on "Kilo and J.C.," the State used the statement to show that appellant was aware that "Kilo and J.C." planned to rob Dr. .... Bishop also testified that appellant never said in her statement that she left, or tried to leave, to call the police during any of the times that "Kilo and J.C. left her alone in the car." Instead, the statement showed that appellant remained at the scene of the crime for three to five minutes. The State, during its direct examination of Bishop, demonstrated to the jury the length of a five-minute period by having Bishop sit silently on the witness stand while the prosecutor let five minutes tick off of his watch. After this, the State allowed Bishop to reiterate that appellant never tried to leave the scene to get help from anyone.

The State also used appellant's statement during its case-in-chief to show how her post-offense behavior indicated her guilt. The State used the statement to place evidence of flight from the police before the jury. Specifically, during her account of the attempt to trade Dr. ... property to "Smiley" for drugs, appellant states that the police stopped "Smiley" in the victim's car in front of "Smiley's" house. In her statement, appellant recounted how she ran out the back door of "Smiley's" house and hid before returning to get the car keys back from "Smiley."

Appellant's statement was used in the State's examination of Bishop to point out several obvious falsehoods made by appellant. Toward the end of Bishop's testimony, the State questioned Bishop regarding appellant's oral comments. After her statement was written and signed, appellant told Bishop that portions of her statement were not true. According to Bishop, appellant then told him:

That she would tell the truth. Number one, she didn't want to get the death penalty; and, number two, if she was going to get the death penalty, that if she can get just one rock of cocaine, then she would tell the truth, but she wanted to get one rock of cocaine before she died.

The State then passed Bishop to appellant for cross-examination.

Lastly, the State relied extensively on appellant's statement during its closing arguments to the jury at guilt/innocence. Appellant's inadmissible statement became the rhetorical strawman that the State effectively decimated. The State made no less than ten references to appellants’ statement in its arguments. The State referred to the statement as proof that it was appellant who called Dr. ... on the morning of the murder. It pointed out in argument that appellant went to Dr. ... door to get sugar in order to get Dr. ... to open her door. The State argued that it eliminated its first suspect, "Smiley," from suspicion in the murder of Dr. ... because appellant explained in her statement that she allowed "Smiley" to borrow Dr. ... car for a few hours in exchange for drugs. The State used appellant's statement to remind the jury that appellant ran from the police at "Smiley's" house "to avoid detection for this offense." The State pointed to appellant's statement as proof that appellant had possession of Dr. ... property and converted it to cash to buy drugs.

During its final closing argument in rebuttal, the State again relied on appellant's statement, citing it as direct evidence of her guilt. First, the State argued that "Kilo and J.C." existed only in appellant's statement. The State asked the jury if it made sense to it that "Kilo and J.C." would want property so badly that they would kill Dr. ... take her property, go to south Dallas, leave appellant with all of this stolen property, and walk away. The attorney for the State then argued before the jury,

[STATE]: Now, let's assume just for the moment there was this alleged Kilo and J.C. Let's assume that. Let me show you the ways you can find her guilty.

One, you can find her guilty as being the one who actually killed Ms. ... and took her property.

Two, you can find her guilty as to what they call a party. If acting with intent to promote or assist in the commission of the offense, okay, she then solicits, encourages, or aids J.C. and Kilo. In her own statement she called— she called them, she aided them, she walked over there. It was because of her Ms. ... opened the door and said, sure, you can find them as a party on that portion.

There is a third portion you can find guilty of capital murder on. That's called a conspiracy theory. Okay?

What are we talking about when we talk about conspiracy?

Well, if people conspire to commit one offense and another offense is committed by one of the conspirator’s actions, then all conspirators are guilty of the offense committed.

So even if you take her statement, okay, and she talks with them, that's conspiring with them about committing a robbery and she aids them, we know that, and either one of those alleged people goes in and kills Ms. ..., then she can be convicted on conspiracy theory, theory number 3, okay, three ways you can convict.

The trial court instructed the jury on the law of parties and the law of conspiracy in the abstract. The trial court also instructed the jury on the law of parties in the second alternative application paragraph, and on the law of conspiracy on the third alternative application paragraph. Thus, the State used appellant's statement as direct evidence of her guilt as a party or co-conspirator. 

...The State also asked the jury to look to appellant's statement to find her motive for committing the capital murder of Dr. ...

[STATE]: On the TV you hear the words sometimes motive, means and opportunities. We are not required to prove motive, but I want to cover those with you to show how we put the facts of the together.

Motive, financial problems, wanted crack. We know that even from her own statement. Okay?

Lastly, the prosecutor used appellant's statement to help explain the murder weapon.

[STATE]: Think about this, Folks. In her statement—here's where the truth rings. In her statement she never ever mentions the knife. What did they threaten her with if they did? Never mentions a knife. She never mentions them picking it up, taking it out of the house. These are dope dealers. What did they need to get a knife for?

She never mentions them taking it back to her house. She never once mentions the knife.

Why?

Because the knife is what ties her into the crime. ...

If appellant's statement were truly a confession, in the sense that in its appellant admitted that she murdered Mrs. ..., I would agree with the Court that its admission harmed appellant. Questions of harm and of the applicability of cases dealing with the improper admission of confessions are complicated, however, by the fact that when appellant gave her voluntary statement to Detective Bishop, she meant it to be exculpatory. And it was exculpatory. If the jury had believed what appellant said in her statement, the jury could have decided that appellant acted under duress on the morning of the murder and that she was not guilty of any crime at all. The introduction of the statement provided the jury with an option that did not exist in the absence of the statement.

In fact, and not surprisingly, appellant fashioned her defense around the statement. Max Courtney, director of a crime lab, testified that he was furnished photographs, witness statements, police statements, prosecution reports, autopsy reports, and more. From those items, he determined that nothing in the physical evidence at the murder scene was inconsistent with appellant's statement to Detective Bishop. Courtney further testified that the physical evidence at the murder scene appeared to be consistent with two different pairs of shoes leaving marks in the entryway, and with a bloody knife mark that did not match the knife found in appellant's house.

Because of the admission of appellant's statement, the trial court included in the jury charge an instruction on duress. Defense counsel was also able to argue duress to the jury, contending that appellant was coerced into helping Kilo and J.C. and that her statement was consistent with the evidence.

The defense of duress, and Max Courtney's testimony backing up the story in the statement, were available to appellant because her statement was admitted at trial. It is true that appellant was stuck with that particular defense once the statement was admitted, but she got the benefit of having the defensive theory she herself devised placed before the jury without having to testify. Moreover, if she had testified to facts inconsistent with the Kilo-J.C. duress story, the State could have introduced the statement to impeach her credibility. Appellant's options became limited the moment she gave the statement, regardless of whether the State introduced it during its case-in-chief. The possibility of raising an actual defense other than duress was, to all intents and purposes, foreclosed by the State's ability to use appellant's statement for impeachment.

Setting aside consideration of the statement, there was abundant evidence that appellant killed Mrs. ... Appellant was seen driving Mrs. ... car within about an hour of the murder. Appellant pawned Mrs. ... ring that same day. Appellant used Mrs. ... credit cards several times and had the credit cards and Mrs. ... driver's license when arrested. Police found a large knife, cleaned but stained with Mrs. ... blood, in appellant's kitchen cabinet. The knife matched others found in appellant's kitchen.

The ultimate question is whether the admission of the statement contributed to appellant's conviction or punishment. The Kilo-J.C. story offered an explanation for all of the above evidence, to one extent or another. Without the Kilo-J.C. story, there was no explanation. And because the Kilo-J.C. story was available for impeachment purposes, appellant was limited in her ability to propose a different defense to the jury.

The evidence that fit least well with the Kilo-J.C. story was the evidence that was also, absent the story, most incriminating, namely: the knife. The appearance of what was apparently one of appellant's own knives, cleaned, in her kitchen cabinet, with the victim's blood under the handle, is consistent with the Kilo-J.C. story because according to the story, the two men were at appellant's house both before and after the murder. Counsel suggested in argument that the men took the knife and then after the murder put it in the cabinet to incriminate appellant. In the absence of the Kilo-J.C. story, there is no explanation at all for the presence of the bloody knife in appellant's kitchen cabinet. The Kilo-J.C. story offers an explanation for the other evidence, such as appellant's possession of Mrs. ... car, credit cards, and ring. It may or may not be a very good explanation, and in fact the jury rejected it. But it was better than no explanation, which is what appellant had absent the admission of the statement.

The State used appellant's statement to argue that she was a liar. Showing a defendant to be a liar could establish harm. But in this case, the very same evidence that tended to show appellant was a liar was the evidence that tended to show she was a murderer. If the jury believed that the presence of the knife in appellant's kitchen, for instance, showed that appellant lied about Kilo and J.C., then the jury also believed that appellant had the murder weapon hidden in her kitchen cabinet, with no explanation for it being there.

The State also used appellant's statement to put her at Mrs. ... house the morning of the murder. But appellant's possession of the victim's car and other property shortly after the murder ties her to the murder anyway. Her statement at least attempted to explain that possession in a manner consistent with innocence. Absent the statement, there was no explanation. Her statement was buttressed by Max Courtney's testimony about two possible different shoe prints and a possible different knife, and supported by his claim that everything appellant said beginning with "I called my neighbor " to "both guys went back into my house and came out with my jam box, cordless phone and caller ID" was consistent with the physical evidence at the murder scene.

The State argued to the jury that it could find appellant guilty of capital murder even if it believed her story about Kilo and J.C., by convicting her as a party or as a conspirator. But that is not true unless the jury disbelieved the claim of duress. Of course, the jury could believe one part of the statement and disbelieve other parts, but if the jury had believed all of it, appellant would have been acquitted. Even if the jury believed only part of the statement, appellant was still no worse off than she would have been with no defensive theory at all, or with whatever defensive theory counsel could suggest in argument.

Given the extremely damaging evidence against appellant, and the fact that the statement put before the jury appellant's explanation for the evidence and her claim of innocence, and the fact that making the statement limited her options regardless of whether it was introduced in the State's case-in-chief, I would hold that appellant was not harmed by the admission of the statement.

Unless otherwise indicated, all future references to Articles refer to Code of Criminal Procedure.

Appellant also contends that the trial court failed to file findings of fact and conclusions of law on the issue of the voluntariness of her confession, which is required by Article 38.22. Appellant failed, however, to explain how the factual record proves that her confession to the police was made involuntarily, failed to present any legal authority to support the argument that her confession was involuntary, and failed to apply the law to the facts to support the conclusion that her confession was involuntary. Therefore, we conclude that the issue of the voluntariness of appellant's confession was inadequately briefed and presents nothing for review. Tex.R.App. P. 38.1. It does not, therefore, justify an order from this Court remanding this cause to the trial court to conduct a hearing into the voluntariness of appellant's confession and ordering the trial court to enter findings of fact and conclusions of law thereto.

See Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

Appellant's written statement reads as follows: 

Early Tuesday morning about 1:30 a.m., drugs were delivered to me at my residence by "Kilo" and "J.C.", two guys I met in South Dallas selling drugs, about a month or so ago. Both guys stayed at my residence & partied with me. After my money & the drugs ran out, they asked if I could get some more money. I told them no. They asked me if I knew any of my neighbors, I could borrow money from & I said no, not at that hour & that I had to go to work. At that time they began to be verbally abusive & threatening to harm me if I didn't. I called my neighbor ... I'm not sure of the time & got no answer. I waited a while & called back, she answered. "Kilo" told me to hang up & I did. He told me to call back & ask her to borrow some sugar or milk instead of money over the phone, because they were going to rob her & take the car. I called back & asked to borrow sugar, she said OK. Kilo & J.C. followed me to her house, when she opened the door & saw me, to let me in they both pushed the door open & knocked her down. I was shoved back outside to her car. The driver side was unlocked & I was told to stay there & lay down in the front seat. Several minutes later they both came out with her car keys, purse, & CD player. Both guys went back into my house & came out with a jam box, cordless phone & caller ID. They told me to drive to Mi Amore motel on second avenue to make a pickup. I was told to park on the next street over & wait for them. After about 3-5 minutes or so I drove off with all the belongings they took & went to Fitzhugh to the dope house. No one answered the door so I went to Perry Street dope house. I took everything out of the car & went inside to get dope. They didn't have any so "Smiley" said he would go around the corner & get me some. I gave him the keys & another girl rode with him. They came back & the police stopped them in front of the dope house on Perry Street. I went to the back of the house & waited a few minutes & left out the back door to get drugs elsewhere. A few hours later I returned to Perry Street dope house & "Smiley" was upset that the cops stopped him. He gave me the car keys back. He asked me if the car was stolen & I said no. He wanted to rent it out for dope, so I did & left. After the dope ran out, I searched the purse & found a diamond ring & credit cards. I took the ring to the pawn shop & sold it. Later I used the credit card at the grocery store & gas station to purchase cigarettes by the carton for resale at the "boot leg" for cash. I went to a friend's house to smoke dope. He sold the caller ID and cordless phone for dope money. The jambox was sold to an individual at the Mexican dude on Fitzhugh & East Grand. I got a ride with a male & female. We went to several gas stations & she went inside to use the credit cards once or twice.

The Supreme Court recently declined to modify or jettison the Miranda rule, Dickerson v. United States, 530 U.S. 428, 120 S.Ct. 2326, 147 L.Ed.2d 405 (2000). In Dickerson, Chief Justice Rehnquist, speaking for the Court, rejected the very rule that the State requests us to adopt in this case: that a defendant's custodial statement should be admissible if, under the totality of circumstances, the court finds that the statement was given voluntarily and without mental or physical coercion, regardless of whether the defendant has been given Miranda warnings and invoked his right to consult an attorney. Id. at 2336.

Of course, if the arrestee reinitiates the conversation, the Edwards rule is satisfied.

Later in its closing argument, the State again used appellant's statement as further proof of her guilt as a party or co-conspirator: 

[STATE]: She waited outside the victim's house in a car for several minutes. Here's a person whose life has been threatened and these friendly killers leave her outside in the car unguarded, doesn't go to the police, doesn't run for help, doesn't call anybody.

Does that make sense to you?

That's the first wait.

What about the second wait?

She waited outside while the alleged killers went in her house. Just wait. Let's wait for the killer. See?

Does that make any sense to you? You wait outside, doesn't run away, your life is supposed to be threatened?

No, it doesn't.

Three, the third wait. She waited in the car with the keys, we know, about a block off of Second Avenue for three to five minutes.

Folks, common sense that there was—if there was a real Kilo and J.C., you hang around knowing that these are the type of people that can kill and you just wait on them?

No, that's not true.

​Because we reverse the judgment on the basis of Edwards error, the other issues appellant raises are moot.

	[image: ]
	 	[image: ]


[image: ]

CHRISTOPHER CHUBASCO WILKINS

Wilkins v. State, Tex: Court of Criminal Appeals 2010

[image: ]


In March, 2008, a jury convicted the appellant, Christopher Chubasco Wilkins, of capital murder. Pursuant to the jury's findings on future-dangerousness and mitigation special issues, the trial court sentenced the appellant to death. The appellant now raises sixteen points of error on direct appeal to this Court. Finding no reversible error, we affirm the judgment and sentence of the trial court.

The appellant gave statements to authorities that described his murders of ... and ... ... was a homeless man who lived in Fort Worth. ... lived outside Fort Worth but traveled into the city to purchase drugs. ... would show ... where to buy drugs, and ... would share his purchases with ....

In October 2005, the appellant left a halfway house in Houston, stole a truck, and drove to Fort Worth. The appellant happened upon ... who offered to sell him some drugs. But ... and his supplier tricked the appellant into buying a piece of gravel instead of a rock of cocaine. The men took $20 from the appellant and laughed at him. So, the appellant decided to kill ...

Over the next few weeks, ... and the appellant used drugs together. ... apologized for stealing from the appellant and gave him some drugs to make up for it.

On October 27, 2005, the appellant told ... that he had some guns and drugs stashed on the west side of Fort Worth. ... agreed to drive ... and the appellant in ... vehicle. From the back seat, the appellant directed ... to an area on the west side of Fort Worth. When they arrived at a deserted stretch of road, the appellant shot ... in the back of the head. ... stopped the vehicle and tried to escape, but he got caught in his seatbelt. The appellant shot him once in the neck and twice in the head. The appellant then climbed into the driver's seat and began driving with ... body hanging outside of the vehicle, still entangled in his seatbelt. The appellant finally cut the seatbelt to remove ... and dumped the victims' bodies in a ditch at the side of the road.

About a week later, after two high-speed police chases, ... vehicle was recovered, and the appellant was apprehended.

In points of error, one and two, the appellant argues that the trial court erroneously denied his challenges for cause against venire members Peterson and Kitchen. The appellant claims that both Peterson and Kitchen expressed an inability to follow the law governing the case. ...

This excerpt, as well as the remainder of the voir dire, reflects that Kitchen "wanted" and "expected" to hear evidence from the defense, but understood that the State had the burden of proof and the defense was not "required" to present any evidence. A venire member's saying that she wants to hear evidence from the defense, and expects to hear such evidence, does not automatically disqualify her for having a bias or prejudice against the law placing the burden of proof on the State, or being unable to acquit the defendant unless the defense produced some evidence. ...

In his sixth point of error, the appellant argues that the trial court erred in excluding evidence of the appellant's confession to killing ... two days before the murders of ... and .... Detective Cheryl Johnson testified about the appellant's confession to the ... and ... murders. The trial court permitted Johnson to testify on cross-examination that the appellant had also claimed responsibility for several murders and other offenses in a variety of states, but that she was unable to match these claims to reported offenses.

The trial court did not, however, permit the appellant to cross-examine Johnson regarding the appellant's confession to the ... murder. The following excerpt contains the appellant's proffer, the State's objection to relevance, and the trial court's ruling:

[DEFENSE COUNSEL]: Basically, during [Detective Johnson's] interviews of Mr. Wilkins, did he make — you've already talked about the other admissions to other homicides that he claimed he was involved in, did he also claim to be involved in a homicide of an individual in Fort Worth, Texas in 2005 by the name of ... outside a local bar in which he claimed that the individual was cursing at him in the Spanish language, using foul language at him, was intoxicated outside the bar while he was on the phone, and he claims to have shot this man? Is that right? Yes. And then that's it.

[STATE]: Okay. Well, then yes, I object, Your Honor. It's nothing more than an attempt to blunt the State's punishment case. He's offered absolutely no suggestion as to why it's relevant. He's offered absolutely no suggestion that it is, in fact, a false confession, which is the whole reason he got into the other extraneous murders, is his suggestion that they're false confessions. He has no evidence that this is false. Or if he has, he hasn't let the Court know. So, he has not demonstrated relevance. ...

THE COURT: Okay. Any response to the relevancy objection?

[DEFENSE COUNSEL]: Yes, Judge. Well, we submit that the claims are false. There may be different opinions about that, but we submit the claims are false. The Court already heard, I think, some information or testimony that following the homicide of ..., there were a number of witnesses interviewed in the neighborhood and vicinity where this occurred who claim they saw someone running from the scene.

There were identification procedures done, live lineups and photo spreads, and with the exception of ... Sweat, who did not ID him and then later he did, the others have either been tentative or negative, including identifying another individual in the identification procedures by some witnesses.

So, I guess that's up to the jury. But for the reasons that we offered the other confessions, I won't go through that whole litany, I just adopt all the arguments that we had in that regard. We would propose to ask those few questions of this detective. ...

[STATE]: The defense counsel's position is that this is a false confession, and his argument in support of that is the fact that we have an eyeball witness who's identified the defendant as the shooter or as seen running away from the crime.

Frankly, I don't see where that bolsters his case much, especially in light of the fact the ballistics match the other murder which he's also confessed and which he's tied to for DNA and fingerprint evidence. So no, Your Honor, whatever minimal relevance there is greatly outweighed.

THE COURT: Well, the Court at this time is going to sustain the State's relevancy objection to the proposed questions and answers.

Evidence is relevant if it has "any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence." We review the trial court's decision to exclude the evidence under an abuse of discretion standard.

The defense theory was that the appellant had confessed to murders and other crimes that he did not commit; because he had made such false confessions to other crimes, his confession to the capital murder in the instant case was not credible. However, the appellant failed to proffer any meaningful evidence that the appellant's confession to the murder was false; his proffer was only that the State's "identification procedures" were inconclusive, which did not show that the appellant's confession was false. Without proof of its falsity, the appellant's confession to the ... murder did not have a tendency to make the falsity of his confession to the ... and ... murders more probable than it would be without such evidence. The trial court therefore did not abuse its discretion in excluding the evidence for lack of relevance. Point of error six is overruled. ...

B. Photographs

In his seventh point of error, the appellant argues that the trial court erred in admitting two crime-scene photographs of the victims. Specifically, he argues that the photographs should have been excluded under Rule of Evidence 403 because they were unnecessarily "graphic" and "gruesome."

Rule 403 allows the trial court to exclude evidence if the probative value of the evidence is "substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, or needless presentation of cumulative evidence." A Rule 403 analysis includes, but is not limited to, the following factors: (1) the probative value of the evidence; (2) the potential to impress the jury in some irrational, yet indelible, way; (3) the time needed to develop the evidence; and (4) the proponent's need for the evidence.[10] In the context of photographs, we also consider factors including "the number of photographs, the size, whether they are in color or are black and white, whether they are gruesome, whether any bodies are clothed or naked, and whether the body has been altered by autopsy."[11] The trial court's decision to admit or exclude such evidence is reviewed under an abuse of discretion standard.[12]

The photographs at issue were introduced during the testimony of crime-scene officer Robert Presney. The photographs were each in color and four by six inches in size. State's Exhibit 48 shows ... Silva lying in the ditch with his hands over his head. Presney used the photo to show some of ... injuries but also to show that Silva was most likely dragged by his feet to this position. State's Exhibit 50 shows a gunshot wound to the back of ... head.

The appellant argues that the State "introduced other, less graphic photographs of the crime scene, rendering exhibits 48 and 50 useless, except for the purpose of offering prejudicial material that could have inflamed the jurors." We disagree. State's Exhibits 48 and 50 showed the condition of the victims as they were discovered at the side of the road. The photographs had significant probative value in corroborating details of the appellant's confession with respect to the manner of killing the victims and disposing of their bodies. The photographs therefore rebutted the defensive theory that the appellant gave a false confession. Furthermore, the photographs were not particularly offensive, they were not enhanced in any way, and they portrayed no more than the gruesomeness of the injuries inflicted during the offense. After reviewing the photographs, we are not persuaded that the danger of unfair prejudice substantially outweighed their probative value. The trial court did not abuse its discretion in admitting these exhibits. Point of error seven is overruled.

C. Confession

In his tenth point of error, the appellant argues that the trial court erred in denying his motion to suppress one of his inculpatory statements. He argues that simply reading him Miranda warnings after he indicated that he wanted to speak with a detective was insufficient to waive his earlier request for counsel.

A pre-trial hearing was held on the appellant's motion to suppress. The trial court filed written findings of fact and conclusions of law based on the evidence presented at the hearing; the appellant makes no suggestion that the trial court's findings of fact are unsupported by the record. The trial court's findings and conclusions, in pertinent part, are as follows:

The Court finds that Detective Cheryl Johnson, a police officer for the City of Fort Worth, was assigned to investigate a capital murder offense involving the deaths of ... and ... on October 28, 2005. The Court finds that Detective Jose Hernandez, a police officer for the City of Fort Worth, was assigned to investigate a murder offense involving the death of ... on October 26, 2005. ...

The Court finds that after the [Defendant's] statements were taken [by Detective Johnson] on November 8, 2005, the Defendant agreed to take a polygraph examination and that he was taken by police officers to Dallas, Texas, for that purpose. The Court finds that the Defendant then told Detective Johnson that he would not take a polygraph exam without a lawyer present. The Court finds that the polygraph exam was not done, that the Defendant was returned to Fort Worth and that he was placed back in jail.

The Court finds that the Defendant was part of a lineup conducted at the Tarrant County Jail on November 16, 2005, and that after the lineup was concluded the Defendant asked Detective Johnson if he could talk to her. The Court finds that the Defendant initiated this contact with Detective Johnson and that she informed him that if he wished to speak with her, he could send her a [written message] and that she would talk to him ....

The Court finds that Detective Johnson received an envelope with a small piece of paper from the Defendant asking her to come speak with him on November 29, 2005, and that on November 30, 2005, she received a [written message] from the Defendant strongly urging her to come speak with him... .

The Court finds that the Defendant was also checked out of jail by the police ... on December 14, 2005, for a conversation which was recorded ....

The Court finds that the Defendant initiated contact with Detective Johnson on November 16, 2005, and again on November 29 and 30, 2005, and that he never invoked his right to remain silent and not to talk to the police at any time on or after November 16, 2005 .... The Court finds that the Defendant freely, knowingly, intelligently, and voluntarily waived his right to an attorney and insisted on talking to the police despite advice to the contrary from counsel at all times after November 16, 2005 ....

State's Exhibit No. 3 is the statement taken by Detective Hernandez on December 14, 2005 .... The Court finds that Detective Hernandez warned the Defendant of his Miranda warnings and rights prior to the statement and during the recording and that the Defendant freely, knowingly, intelligently, and voluntarily waived all of these rights. The Court finds that the Defendant had invoked his Fifth Amendment right to counsel and to remain silent previously on November 8, 2005, when he refused to take a polygraph without a lawyer present. The Court finds that the Defendant subsequently initiated contact with the police on the several instances as discussed above and never invoked his right to counsel after initiating contact with the police as discussed above and actually disregarded advice from counsel. The Court finds that the statements contained in State's Exhibit No. 3 relating to the offense of capital murder of ... and ... are admissible.

We review the trial court's ruling on the motion to suppress for abuse of discretion. In reviewing the trial court's ruling, we give almost total deference to the trial court's determination of historical facts, especially when that determination is based on the court's evaluation of credibility and demeanor. We review de novo questions of application of law to fact that do not turn on an evaluation of credibility and demeanor.

The Fifth Amendment right to counsel requires that once a suspect has expressed his desire to deal with police only through counsel, he may not be subjected to further interrogation until counsel has been made available, "unless the accused himself initiates further communication, exchanges or conversation with the police." A suspect is deemed to have waived his previously-invoked right to counsel only when the suspect himself initiates further communication with police, and after he re-initiates communication with police, the suspect validly waives the right to counsel. Once communication is re-initiated, police are free to re-initiate any future communications and obtain any further statements as long as each statement is voluntarily made after the waiver of Miranda rights.

We must give almost total deference to the trial court's determination of historical facts. After invoking his Fifth Amendment right to counsel on November 8, 2005, the appellant initiated communication with Detective Johnson on November 16, 29, and 30. The appellant then received Miranda warnings and explicitly waived his right to counsel prior to his December 14 statement to Detective Hernandez. The appellant does not contest these fact findings, but argues that this waiver was involuntary due to his "diminished mental capacity and the fact that the written warnings that preceded the second statements included the confusing reference to rights appellant had already invoked." However, the appellant fails to direct our attention to any evidence of "diminished mental capacity" in the record and fails to explain how re-administration of the Miranda warnings created "confusing references" that resulted in an involuntary waiver. After reviewing the record and the recorded statement, we agree with the trial court's conclusion that the appellant's waiver was voluntary. The trial court did not abuse its discretion in denying the appellant's motion to suppress. Point of error ten is overruled.

IV. GUILT PHASE JURY CHARGE

In his eighth point of error, the appellant argues that the trial court erred in failing to instruct the jury on a lesser-included offense. He argues on appeal that he was entitled to an instruction on the lesser-included offense of "felony murder" "[b]ecause it would have been within the jury's authority to determine from the testimony that Mike Silva may have been intentionally killed by appellant after ... was shot by appellant in an unintentional killing." The appellant argued at trial, however, that he was entitled to an instruction on the lesser-included offense of "murder" because "the jury could conclude ... that the offense causing the death of ... [and] causing the death of ... were not committed in the same criminal transaction or, in fact, by the same individual."

We use a two-prong test to determine whether the appellant was entitled to a charge on a lesser-included offense: "First, the lesser-included offense must be included within the proof necessary to establish the offense charged. Second, there must be some evidence in the record that would permit a rational jury to find that if the defendant is guilty, he is guilty only of the lesser-included offense."

The State argues that the appellant has failed to preserve his complaint for review, that "felony murder is not a lesser-included offense of capital murder as charged in the indictment," and that "the record is wholly devoid of any evidence to support Appellant's assertion that he might have intentionally killed after he unintentionally killed ." Without addressing the State's first two arguments, we note simply that the Appellant has neglected to cite any evidence whatsoever that he killed ... unintentionally or that the murders of ... and ... were not committed in the same transaction or by the same individual. The appellant has therefore failed to present any evidence supporting the second prong of the test under either of his theories. The trial court did not err in refusing the requested instruction. Point of error eight is overruled. ...

V. PUNISHMENT PHASE EVIDENCE

In his third point of error, the appellant argues that the trial court erred in permitting the State to introduce expert testimony interpreting the meaning of the appellant's tattoos without providing pretrial notice of such testimony pursuant to Rule of Evidence 404(b). In his fourth point of error, the appellant argues that the trial court erred in denying his motion to exclude the expert testimony under Rule of Evidence 403. In his fifth point of error, the appellant argues that the trial court erred in denying his motion for a continuance to allow him time to secure his own symbolism expert.

Article 37.071, Section 2(a)(1) of the Code of Criminal Procedure allows the parties to present evidence during the punishment phase of a capital trial "as to any matter that the court deems relevant to sentence, including evidence of the defendant's background or character or the circumstances of the offense that mitigates against the imposition of the death penalty." The State need provide the defendant with pretrial notice of its intent to introduce such evidence only when it involves "extraneous conduct": "The introduction of evidence of extraneous conduct is governed by the notice requirements of Section 3(g), Article 37.07."[25] Article 37.07, Section 3(g) requires, "On timely request of the defendant, notice of intent to introduce evidence under this article shall be given in the same manner required by Rule 404(b), Texas Rules of Evidence." Rule 404(b), in turn, provides substantive and procedural limitations on the admission of certain types of character evidence:

Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon timely request by the accused in a criminal case, reasonable notice is given in advance of trial of intent to introduce in the State's case-in-chief such evidence other than that arising in the same transaction.

In this case the appellant made a timely request for such Rule 404(b) notice. In response, the State provided notice of its intent to introduce evidence proving, inter alia, "that the Defendant is an admitted member or associate of the Confederate Hammerskins and is a Satanist." At trial, the appellant objected before the testimony of expert witness Deputy Richard Almendariz. The appellant argued that the State did not provide notice that it intended to prove these matters by introducing Almendariz's expert testimony interpreting symbols in the appellant's tattoos:

[The notice] [d]oesn't mention anything about any tattoos of symbols or any interpretation of any symbols. If they have someone who's going to come in and say that ... the defendant has admitted membership in the Confederate Hammerskins or admitted association with the Confederate Hammerskins, then I suppose they could possibly do so if they have this person on their witness list. But this requires an interpretation of this officer. And the reason we are entitled to notice is if they said, we're going to offer evidence of tattoos that show such and such, that we might secure an expert to have a different opinion about the interpretation of some artwork on the defendant's body. We're not prepared to do so. It's not in the notice. And so, we object to it.

The trial court denied the appellant's objection, and Almendariz testified about the symbols in the appellant's tattoos. 

Laying aside the questions of (1) whether the notice provided by the State was sufficiently detailed to comply with Rule 404(b), and (2) whether the State was even required to give notice of these matters as "extraneous conduct" under Article 37.071, we find that the appellant has not demonstrated harm from any error. Under Rule of Appellate Procedure 44.2(b), we disregard non-constitutional errors that do not affect substantial rights. Rather than analyze the harm from Almendariz's substantive testimony, we look only at the harm that may have been caused by the lack of notice and the effect that the lack of notice had on the appellant's ability to mount an adequate defense.

Almendariz testified that the appellant's tattoos contained Satanic, Confederate Hammerskin, skinhead, white supremacist, and Nazi symbols. However, Almendariz did not testify about any of the specific beliefs or activities of any of these groups or ideologies. The
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