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PREFACE


PREFACE TO, AND USE OF, The Independent Guide to the Constitution

THIS WORK IS a plea for a revival of strict construction of the Constitution as articulated by America’s first originalists. Men such as Thomas Jefferson, St. George Tucker, and John Taylor of Caroline elucidated principles that were both elegant and potent in their simplicity. Tucker, who wrote the first full-length exposition of the Constitution in 1803, set forth the North Star of constitutional interpretation: “that the powers delegated to the federal government, are, in all cases, to receive the most strict construction that the instrument will bear, where the rights of a state or of the people, either collectively, or individually, may be drawn in question.”1 Absent such a rule, Tucker predicted that “gradual and sometimes imperceptible usurpations of power, will end in the total disregard of all [the Constitution’s] intended limitations.”2

Advocacy of strict construction originalismI was a hallmark of the early republic.3 For example, in 1791 when debating Congress’s power to incorporate a bank, James Madison explained to the House of Representatives that they should be guided by “the meaning of the parties to the instrument” as found in “[c]ontemporary and concurrent expositions.”4 In a letter written in 1823 to Associate Justice William Johnson, whom he had nominated to the Supreme Court nineteen years earlier, Thomas Jefferson opined that “[o]n every question of construction [we should] carry ourselves back to the time when the Constitution was adopted, recollect the spirit manifested in the debates… instead of trying what meaning may be squeezed out of the text, or invented against it.”5 John Randolph of Roanoke, leader of the “Old Republicans”6 in the House of Representatives, characterized strict construction as “the plain, common-sense construction of the Constitution.”7 Under such an approach, a “power will not lie, unless… the power is specifically given.”8 North Carolina’s Nathaniel Macon, who served as Speaker of the House from 1801 to 1807, appealed to Federalist representations in the state ratifying conventions as he inveighed against the Sedition Act of 1798. Macon observed that almost all the Constitution’s advocates in 1787–88 “declared explicitly that no power was granted to Congress whereby they could pass any law abridging the liberty of the press.”9 Based on these representations, Macon challenged constitutional interpretation that permitted the general government to criminalize political speech. John C. Calhoun, while serving as vice president, described “the Constitution itself” as “[t]he only safe rule interpretation.”10 If the constitutional text was susceptible to more than one interpretation, Calhoun urged recourse to “the history of the times” and consultation of authorities such as “the journals of the [Philadelphia] Convention” to aid in discovering original intent.11 Abel Upshur, who served in the Virginia judiciary and as secretary of state for President John Tyler, summed up the Jeffersonian view as follows: “The strict construction for which I contend applies to the intention of the framers of the Constitution” and “will give to the Federal Government all power which it can beneficially exert.”12

This Jeffersonian strict construction should not be confused with the originalism fashioned in the early 1980s by scholars associated with the Federalist Society.13 Thoughtful observers should not give short shrift to the work of the modern originalists, but neither should they confuse late twentieth-century originalism with eighteenth-century and early nineteenth-century strict construction.14

Modern originalist scholars too often practice their craft in a manner that augments federal power rather than seeking to cabin it. The first originalists, on the other hand, sought to promote self-government and policy experimentation in the states. Yale Law School’s Akhil Amar, who is an accomplished scholar and is at the top of the marquee when the conservative Federalist Society holds a conference, is illustrative of modern originalism. Rather than promote Tucker’s canon of construction, Amar has used his intellect and originalist credentials to encourage federal power. A prime example is Congress’s power to regulate interstate commerce, which since the New Deal has been construed to confer a general power of legislation upon the federal government. In the face of modest efforts by the Rehnquist and Roberts Courts to curtail this power by limiting it to economic activity (which is still far beyond what the Framers and ratifiers envisioned), Amar has argued that commerce should encompass “all forms of intercourse in the affairs of life, whether or not narrowly economic or mediated by explicit markets.”15 Such an interpretation renders the other enumerated powers superfluous and transforms the federal union into a European-style unitary state. Jesse Merriam of Patrick Henry College makes a compelling case when he asserts that modern originalist theory “has been sufficiently flexible to accommodate a variety of decisions seemingly inconsistent with the relevant constitutional text and history.”16 Stanford University’s Jonathan Gienapp has observed that modern “originalism can now seemingly permit… the broadest of broad construction” of the Constitution.17 The fact that Justice Elena Kagan, an Obama appointee and a jurist with strong progressive leanings, announced at her confirmation hearing that “we are all originalists now” attests to the suppleness of modern originalist theory.18

Twentieth- and twenty-first-century critics of Jeffersonian strict construction and modern originalism are loosely described as living constitutionalists.19 Under such a philosophy, interpreters do not apply rules found within the document in ways consistent with the original intention or original understanding in the early republic. Instead, they see the words of the Constitution as malleable reference points designed to bend and morph with evolving values and human aspirations. Certainty and restraint are exchanged for pliancy and dynamism. Some scholars, such as Georgetown University’s Louis Michael Seidman, would go even further and read the Constitution “as a work of art, designed to evoke a mood or emotion, rather than as a legal document.”20 The ultimate result of living constitutionalism is the transfer of public policy decisions from elected state legislators to unelected federal judges—from politically accountable servants who may be voted out to appointed officials who serve for life.

Living constitutionalism is ascendant in the legal academy, and its adherents belong to both the right and left of the political spectrum. They believe in updating the Constitution by interpretation rather than through the amendment process set forth in Article V. For example, on the right is Harvard Law School’s Adrian Vermeule, who champions “common good constitutionalism” based on his study of the classical tradition.21 Vermeule contends that provisions of the federal Constitution such as the General Welfare Clause should be interpreted broadly to confer comprehensive authority to promote Americans’ health, safety, and right relationship with the natural environment. He urges conservatives to stop complaining about the growth of the federal government and to accept that it “has acquired by prescription, over time, a de facto police power.”22

On the left is Cass Sunstein, who also teaches at Harvard’s law school. According to Sunstein, constitutional law must be rooted in “identifiable moral aspirations and commitments.”23 Only a theory of interpretation that produces his favored policy outcomes—what Sunstein calls “better results”—should be adopted.24 Sunstein’s aspirations and commitments undergird much of the Warren Court’s jurisprudence and counsel against reforms limiting court power. Indeed, Justice William J. Brennan, a Warren Court stalwart who served on the Supreme Court from 1956 to 1990, described the “genius of the Constitution” as setting forth “great principles” susceptible to “adaptability… to cope with current problems and current needs.”25

Sunstein, like many other many other living constitutionalists, rejects any form of originalism because the Framers represented “a small subset of the population… that included no women and not many Black people.”26 The only thing a just society can do, originalism’s opponents contend, is ignore the Constitution of 1787 and focus on later amendments that protected individual freedoms and human rights.

These critics of the men of 1787 take for granted the modern world of written constitutions and governments chosen by the people. They forget (or ignore) that in 1787 most people in the world had no agency in choosing a form of government and could not imagine limiting their governments by adopting a written charter. In the words of Thomas Jefferson, the American experiment challenged the assumption “that man cannot be governed but by a rod of iron.”27 Rather than an unruly beast to be muscled about, the Framers recognized the people of each of the thirteen states as sovereign. Before the Constitution of 1787 could bind a people, they had to accept the document in specially called conventions where the constituent power—the ultimate authority—was exercised.28 In advocating for that method of ratification, James Madison lectured that “it [was] indispensable that the new Constitution should be ratified in the most unexceptionable form, and by the supreme authority of the people themselves.”29 Such a method of creating a government was a major departure from all that preceded the American experiment.

Centralization was the governmental pattern in the eighteenth century, and the Framers rejected that model. The Framers championed real self-government, suited to smaller representative bodies closer to the people. The Constitution did not reduce the states to mere administrative subdivisions of the general government, but instead recognized their full authority over internal affairs. With respect to such matters as criminal justice, domestic relations, and public safety, the individual states stood as independent nations.30 This division of power and functions, according to Thomas Ritchie, the editor of The Richmond Enquirer from 1804 to 1845, “present[ed] to us one of the grandest experiments that was ever made in political science.”31

Jeffersonian strict construction is the preferred method of construction because it recognizes the exalted place of the people of the several states. Only the people—not judges, legislators, or executives—can grant powers to their servants in government. The second article of Virginia’s declaration of rights avowed: “That all power is vested in, and consequently derived from, the people; that magistrates are their trustees and servants, and at all times amenable to them.”32 As explained by historian Gordon Wood, in the United States “all governmental officials, including the executive and judicial parts of the government, were agents of the people, not fundamentally different from the people’s nominal representatives in the lower house of the legislatures.”33 Agency is a fiduciary relationship in which the principal appoints an agent to conduct designated business. The agent is subject to the principal’s ultimate control and must account for his actions. The principal, then, is superior to the agent.34 A country built on the premise that government functionaries are accountable to the people and subject to their control was a radical idea in 1780s. Today it is taken for granted by critics of the Framers.

When speaking of the “the people,” however, to whom are we referring? In the context of the Constitution the answer is clear: the people of the several states and not the amalgamated American people.35 The success of the Revolutionary War secured thirteen separate states in which thirteen peoples established governments to act as their agents. The Framers required that the Constitution of 1787 be ratified in separate state conventions. They recognized conventions as specially elected bodies in which the people exercised ultimate sovereignty. George Mason, who had been the drafter of Virginia’s declaration of rights, made clear to his fellow delegates in Philadelphia that acceptance of the Constitution by that state legislatures would be insufficient: “The Legislatures have no power to ratify it. They are mere creatures of the State Constitutions, and cannot be greater than their creators.”36 Thus, the people of each state in adopting the Constitution took certain powers from their state governments and transferred them to the federal government. “[T]hey constituted a general government for special purposes,” Jefferson wrote in his draft of the Kentucky Resolution, “delegated to that government certain definite powers, reserving, each state to itself, the residuary mass of right to their own self-government.”37

In further respect for the sovereignty of the people, the Constitution did not create a general government to oversee all affairs of a vast continent. Instead, the Framers created a general government with few and defined powers to handle only those matters that required continental cohesion.38 In the words of James Madison in Federalist No. 45, the general government’s powers would be exercised “principally on external objects, as war, peace, negotiation, and foreign commerce.”39 Because of federalism—whether it was rooted in Great Britain’s salutary neglect, the independence of the Confederation period, or the design of the Constitution—American historian Forrest McDonald could aver that more eighteenth-century Americans had “probably… participated directly in government than had any other people on earth.”40

The Anti-Federalists—opponents of ratification—expressed fears that a latitudinarian interpretation would transform the new general government into a Leviathan. (And, as I have argued elsewhere,41 they have often turned out to be correct.) They demanded a second constitutional convention to address areas of concern. The Constitution’s proponents defeated the demand for additional amendments prior to ratification but promised the Anti-Federalists that the first Congress would consider amendments requested by the various ratifying conventions.

Madison, elected a representative from Virginia, made good on that promise, and twelve amendments ultimately were submitted to the states for consideration. Ten were ratified in short order. The preface to the proposed amendments recognized that, because “[t]he Conventions of a number of the States, having at the time of their adopting the Constitution expressed a desire in order to prevent misconstruction or abuse of its powers,” it was necessary for “further declaratory and restrictive clauses” to be added to the Constitution.42 Modern Americans call the ratified amendments the Bill of Rights. As evidenced by the prefatory language, these amendments applied only to the general government and not to the states. While this fact might seem curious to twenty-first-century Americans, we must remember that the people of the states were comfortable with their state governments and the states’ bills of rights. It was the new general government that gave them pause. The American Revolution had been fought to secure self-government in the individual states. Many patriots worried about creating a new general government that could threaten the revolutionary achievement and rule with a heavy hand similar to the British Parliament.

The Framers were aware of the novelty of their experiment and that its success could provide hope for millions. In the Philadelphia Convention, Madison asserted that “it was more than probable we are now digesting a plan which in its operation would decide for ever the fate of Republican Government.”43 Benjamin Franklin observed that if republican government failed in the United States, “mankind may hereafter from this unfortunate instance, despair of establishing Governments by Human wisdom and leave it to chance, war and conquest.”44 In his first inaugural address, George Washington declared his belief that “preservation of the sacred fire of liberty, and the destiny of the Republican model of Government, are justly considered as deeply, perhaps as finally staked, on the experiment entrusted to the hands of the American people.”45

Strict construction originalism embraces popular sovereignty within the several states and the limited purposes of the federal government, whereas much of modern originalism and the totality of living constitutionalism reject the states as preexisting political communities ruled by sovereign peoples and a limited federal government that operates in just a few discrete areas. Some modern originalists might concede that strict construction originalism was a viable theory until the passage of the Fourteenth Amendment. They believe that the Fourteenth Amendment changed everything. For example, libertarian scholars Randy Barnett and Evan Bernick, in their book The Original Meaning of the Fourteenth Amendment, contend that “[n]othing in the Constitution of the United States is more important to contemporary American law and politics than the Fourteenth Amendment.”46 The Constitution of 1787’s federalist structure, they argue, was vanquished with the Fourteenth Amendment’s ratification in 1868. Similarly, exacting limitations on Congress’s power were removed to allow for sweeping federal protection of individual rights.

Undoubtedly, the Fourteenth Amendment did result in changes to American constitutional government. Barnett and Bernick, however, overstate the intended results. The key to a proper understanding—consistent with strict construction originalism—is how Northern members of Congress explained the purpose of the Fourteenth Amendment to their constituents back home. They forecast no great revolution in the internal affairs of Northern states or those states’ relationship with the general government. So long as the Northern states treated black citizens and white citizens as equals under the law, the states that had remained loyal to the Union would continue as before. Senator Lyman Trumbull of Illinois, for example, announced that the amendment would have “no operation in Massachusetts, New York, Illinois, or most of the States in the Union” because such states levied no lawfare against freedmen.47 The Fourteenth Amendment’s purpose was to stop the Southern states from imposing second-class citizenship on former slaves. Other than commanding a color blindness in the law, the Fourteenth Amendment worked no great structural revolution.

Scholars, both left and right, have criticized aspects of the Supreme Court’s opinion in the Slaughterhouse Cases (1872), but the Court’s summary of the Reconstruction Amendments rings true:


But, however pervading this sentiment [belief in a stronger general government], and however it may have contributed to the adoption of the amendments we have been considering, we do not see in those amendments any purpose to destroy the main features of the general system. Under the pressure of all the excited feeling growing out of the war, our statesmen have still believed that the existence of the State with powers for domestic and local government, including the regulation of civil rights[,] the rights of person and of property[,] was essential to the perfect working of our complex form of government, though they have thought proper to impose additional limitations on the States, and to confer additional power on that of the Nation.48



The Fourteenth Amendment does not undermine strict construction originalism. It wisely prohibits state and local government from discriminating against persons based on race, but also leaves the federal system’s structural bones in place.

The Constitution of 1787 is the oldest written constitution still in use in the world. Its longevity compels our admiration and examination. It was not perfect, but it was the best government the people would approve. Considering its impact, we should be thankful that it was approved no matter how “unrepresentative” the Grand Convention and state ratifying conventions were in the eyes of moderns. Despite the wishes of Professor Seidman and others, it is not mere background music in the course of American law. It is to the American experiment what the Bible is to orthodox Christianity. In the book at hand—written for ordinary citizens seeking to make sense of competing constitutional claims—we see the beauty of American constitutionalism and grasp why we must preserve the inheritance that has been bequeathed to us. Strict construction originalism is perhaps the best available vehicle of constitutional preservation. Tucker’s canon of interpretation should remain our North Star as the Constitution takes us further into the twenty-first century.

This book seeks to provide the average citizen with a resource. When trying to make sense of the modern dialogue surrounding the Constitution, citizens can turn to this clause-by-clause examination of the document. No provision is ignored or passed over. Each section gives a brief introduction to the constitutional provision, its history, distortions (if any) to the original intent that have arisen over time, and concrete solutions to return us to a constitutionalism congruent with original intent. The index is user-friendly and is designed to direct the reader to the relevant constitutional passage, even if all the citizen has for a guide is a buzzword such as “emolument” or “privacy.” The table of contents is detailed. Topics subject to vigorous debates are noted in boldface type in the table of contents.

The citizen may desire to read the book cover to cover, garner additional resources from the notes, and continue constitutional studies with more specialized books. Or the reader may simply want a guide at hand when hot-button constitutional issues make headlines. This volume is designed to support either approach.

The book does not claim to have all the answers or to be an exhaustive discussion of the Constitution. It is a mere starting point for average Americans who care about their country and who are not content to leave interpretation of the Constitution to the federal judiciary.

It was the people of the several states gathered in conventions who debated and accepted the Constitution. They breathed life into the document. And it is the people of today who should continue to study, debate, and interpret their Constitution. May this book put the Constitution back in their hands.



	I. Throughout this book, I use the terms “strict construction originalism” and “strict construction” to describe this originalism of the early republic. At its essence, strict construction means simply holding the Federalists and other friends of the proposed constitution to the promises they made about the strict confines of federal power.
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PREAMBLE AND ARTICLE I




PREAMBLE

WE THE PEOPLE of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.




Purpose

The preamble is akin to a trial lawyer’s opening statement to the jury. Painting with broad strokes, it sets forth the aims of the new charter of government. The Constitution’s preamble is, in other words, an introductory statement that sets forth the purposes of the union.



Background and Development

The Framers were familiar with the use of preambles in the great legal documents of Anglo-American liberty. For example, prefatory statements appear in the Petition of Right of 1628, the Bill of Rights of 1689, and the Declaration of Independence of 1776. Hence, we should not be surprised that the Committee of Detail—the body charged with writing a draft constitution based on the Philadelphia Convention’s agreements and compromises—would begin with a preamble.

The preamble provides historical insight into the purpose of the Constitution and is similar to the stated purposes of the Articles of Confederation, which announce the states’ rights to “common defence, the security of their Liberties, and their mutual and general welfare.”1 The Constitution sought to improve on the existing structure, or design, of the union. Although the Articles of Confederation enabled the states to defeat the superpower that was Great Britain, and to preserve the rights of the people of the several states to govern themselves, the document contained serious flaws. Congress had no power to levy taxes to pay for the Revolutionary War, to formulate a unified policy over foreign trade, or to offer Massachusetts assistance in putting down an internal rebellion led by Daniel Shays. The Constitution of 1787 purported to empower the new federal government to fulfill the purposes of the original Confederation and served the purpose of making the union “more perfect” in effecting its broad goals. The Committee of Detail believed that the preamble would declare that a new constitution was “the only effectual mode… for curing th[e] insufficiency” of the Articles.2

Opponents of the Constitution sensed a sinister purpose behind the preamble. The Anti-Federalist who wrote under the pseudonym Brutus complained that if the preamble declared the ends of the new government, “it is obvious it has in view every object which is embraced by any government.”3 In other words, Brutus feared that the preamble would convey a broad national police power whereby the new government could legislate on anything relating to the health, welfare, and morals of the entire citizenry. Similarly, Patrick Henry, in the Virginia ratifying convention, complained that the preamble signaled a “consolidated government,” in which all power is collected in the center.4 Henry predicated that the states would be little more than administrative subdivisions of the central government.

To counter Anti-Federalist rhetoric, the friends of the Constitution pointed to the enumeration of powers in Article I to show that no such consolidation was intended. The Constitution’s specific provisions controlled and delegated to the general government only certain definite powers and thus left the states with abundant and broad authority over internal matters.5 In the Virginia ratifying convention, James Madison assured Anti-Federalists that the states would have full power of legislation over “those great objects which immediately concern the prosperity of the people.”6 Alexander Hamilton in Federalist No. 17 scoffed at the idea that the general government had the power or desire to “divest the States of the authorities” relating to purely intrastate affairs.7 Hamilton declared that the states, not the general government, would remain “the immediate and visible guardian of life and property.”8



Distortions

It is black-letter law that a preamble is explanatory “and neither enlarges nor confers powers.”9 Consequently, the proponents of legislation cannot rely on the preamble when asserting that a bill is authorized by the Constitution. In his famed Report of 1800, Madison described resort to the preamble to support the constitutionality of a measure as “contrary to every acknowledged rule of construction.”10 The Supreme Court recognized the same understanding in Jacobson v. Massachusetts (1905), when it averred that the preamble “has never been regarded as the source of any substantive power conferred on the government of the United States, or on any of its departments.”11

Nevertheless, proponents of omnipotence in the general government continually demand that the preamble be used to invigorate powers. In the late 1790s, when the Federalists sought to invest the government with the statutory power to punish speech and remove aliens deemed dangerous to the United States without due process of law, they cited the preamble along with other constitutional provisions.12 They argued that the preamble established the general government as sovereign. Inherent in the attributes of sovereignty, they averred, was the power to deal with the citizens of foreign governments and to enact measures to protect the American people. Jeffersonian Republicans opposed the legislation and the use of the preamble but did not have the numbers to prevent the Federalists from passing the widely contentious and unpopular Alien and Sedition Acts. The harshness of these acts led to the Revolution of 1800 and the demise of the Federalists as a durable political party.

More than two hundred years later, cunning scholars make the same arguments as the Federalists. For example, law professors John W. Welch and James A. Heilpern contend that the preamble must assist “constitutional law [to] stay responsive to major social change” and be “construed dynamically.”13 Over the past two centuries, the limited government created by the Framers has already been stretched beyond recognition through dynamic interpretations. Like the Federalists of old, Welch and Heilpern suggest putting yet another arrow in the progressive quiver to assist Congress and judges in expanding the power fixed in Washington, DC.

On January 5, 2011, the House of Representatives adopted an amendment to House rules requiring that, to be accepted for introduction, all bills and joint resolutions must contain a constitutional authority statement specifically pointing to the provisions allowing the House to act on the bill or joint resolution. Despite the weight of authority indicating that prefatory statements do not confer power, legislators have proposed countless bills that cite the preamble as one of the constitutional grounds for legislation. Often, proposed bills will cite an enumerated power but also include a statement such as “additionally, the preamble to the Constitution provides support of the authority to enact legislation to promote the General Welfare.”14

The preamble is also distorted by assumptions that “the People” in the preamble refers to the American people as one consolidated body rather than the political communities of the different states. As early as 1793, Chief Justice John Jay, in Chisholm v. Georgia (1793), described the preamble as evidencing a national body: “Here we see the people acting as sovereigns of the whole country; and in the language of sovereignty, establishing a Constitution by which it was their will.”15 Such a claim runs counter to the mode of ratification (separate conventions in each state) and Madison’s clear teaching in Federalist No. 39: “[T]his assent and ratification is to be given by the people, not as individuals composing one entire nation; but as composing the distinct and independent States to which they respectively belong.”16 Had there been one national act of ratification, the states of North Carolina and Rhode Island would not have been outside the union for a time until their separate state conventions decided to adopt the Constitution. But they were outside the union when the first Congress convened in New York City in March 1789. As a result, the United States at that time was a union of eleven states, with North Carolina and Rhode Island charting their own courses.

Confusion remains rampant about whether ratification was a national or a confederal act. The average civics student typically assumes that the amalgamated people of the United States ratified the Constitution. Students are surprised to learn that two states were outside the union when the general government began operation and that there were separate state conventions because popular sovereignty was located in the people of thirteen separate preexisting communities.

Students are not the only ones confused. So too are Supreme Court justices. In Cohens v. Virginia (1821), Chief Justice John Marshall declared that sovereignty, described as the “supreme and irresistible power to make or to unmake, resides only in the whole body of the people; not in any sub-division of them.”17 Marshall, who participated in the Virginia ratification debates, certainly knew better, but he was determined to elevate the power of the general government and to reduce that of the states. Hence, he attempted to erase from history the fact that ratification was an act of the subdivisions—the people of the several states.

Scholars such as Yale’s Akhil Amar concede that the Constitution was ratified by citizens of distinct political communities. Amar contends, however, that the act of ratification was “the world’s largest corporate merger,” which created a single and indissoluble united people.18 Although Amar is a distinguished scholar, his merger theory would not have been accepted by citizens living at the time of ratification. Had the friends of the Constitution advertised it as creating a single and indissoluble united people, the people of the several states would have rejected the document. Indeed, multiple state ratifying conventions declared that the powers delegated to the general government could be resumed. Such declarations would have been futile if such resumption required the consent of the amalgamated people as a whole. As John Taylor of Caroline noted in Construction Construed and Constitutions Vindicated, “[n]ot a single one of the United States would have consented to have dissolved its people, to have reunited them into one great people… so ignorant of local circumstances, and so different in local habits.”19

Perhaps the best evidence of the Framers’ view of the people of the several states was the August 6, 1787 report of the Committee of Detail, which read:


We the people of the States of New Hampshire, Massachusetts, Rhode-Island and Providence Plantations, Connecticut, New-York, New-Jersey, Pennsylvania, Delaware, Maryland, Virginia, North-Carolina, South-Carolina, and Georgia, do ordain, declare, and establish the following Constitution for the Government of Ourselves and our Posterity.20



The Framers understood that the ultimate sovereigns—those charged with making, altering, or abolishing fundamental law—were the people in their thirteen separate preexisting communities.21 But they also realized that some of the political communities might decide to remain outside the new union. Hence, they removed the list of states from the preamble. The removal of the list of sovereign states was a wise decision because, as noted above, Rhode Island and North Carolina did not ratify until long after the other eleven and thus remained outside the union for a time. There is nothing in the records of the Philadelphia Convention to indicate that the removal of the list of states evidenced a change in theory about the locus of ultimate sovereignty.22

In sum, the Framers never contemplated one great national act of ratification. The one motion made in Philadelphia to convene a national ratification convention never was seconded and thus was not discussed.23 Hence, the people organized in their separate states are the parties to the constitutional compact.

This ratification procedure is an acknowledgment of popular sovereignty; in other words, the people of a republic (and in the American situation, there were thirteen separate republics) possess ultimate authority and are the creators and modifiers of fundamental law. Acceptance of popular sovereignty was a significant departure from the British system, in which Parliament retained ultimate authority. In the words of William Blackstone, Parliament could “change and create and create afresh even the Constitution of the kingdom,” and “no authority upon earth” could alter a command of Parliament.24 Not in America. The people of the several states retained ultimate power.




Discussion and Solutions

Just as jurors, when deciding a case, are prohibited from treating the lawyers’ opening statements as evidence, so too are government officials prohibited from using the preamble as constitutional support for statutory law or other official measures. Citizens must always remember that the preamble is a prefatory statement and neither supports nor enlarges the powers delegated to the federal government. Resort to the preamble—when politicians invoke, for instance, “the People”—should immediately raise red flags with the citizenry.

Those who support limited government must fight to maintain the principle articulated in Jacobson, which states that the preamble is not the source of any substantive power. Activist scholars such as Welch and Heilpern argue that Jacobson was “flawed” and “meaningless.”25 They urge the Supreme Court to overrule or simply decline to apply Jacobson when presented with arguments about the scope of the preamble. As shown above, the Jacobson Court got it right on the preamble. The structure of the Constitution—specific enumerated powers instead of a broad general power of legislation—and responses by the friends of the Constitution to Anti-Federalist arguments demonstrate that the preamble is not a source of substantive power.

The House of Representatives would be wise to further amend House rules to prohibit use of the preamble in statements of constitutional authority. The preamble can add nothing to an enumerated power, and its repeated citation will aid progressive arguments that a developing consensus favors energizing the preamble. As a body politic, we would be better off forbidding constitutional authority statements than continuing to allow the preamble to be trotted out in support of congressional legislation.

Two years before the Cohens decision, in an unguarded moment of candor in McCulloch v. Maryland (1819), Chief Justice Marshall observed that “[n]o political dreamer was ever wild enough to think of breaking down the lines which separate the states, and of compounding the American people into one common mass. Of consequence, when they act, they act in their states.”26 The “American people” can undertake no act of constitutional significance. The amalgamated population, for example, cannot amend the Constitution, elect a president, or elect a member of Congress.

Appeals to “the People” often signal the use of rhetoric, such as when a politician seeks to use the lives of other people’s children in some militaristic endeavor or tries to explain why a slaughter of soldiers was appropriate. One must immediately think of Abraham Lincoln’s speech at Gettysburg when dedicating a new national cemetery.27 Lincoln needed his audience to believe that the death of 51,000 men at Gettysburg was necessary so that “government of the people, by the people, for the people, shall not perish from the earth.”28 His speech fails to explain why allowing the Confederate states to secede in peace would have threatened the type of government Lincoln presumably believed to be embodied in the original union.

No mechanism exists that can prohibit politicians from rhetorical bombast in the name of “the People.” Accordingly, citizens should remain on guard when lofty language is used. Appeals to a people incapable of any act of constitutional significance is but a smoke screen to undertake some unconstitutional act or to sacrifice lives at the altar of power.



ARTICLE I

SECTION 1

ALL LEGISLATIVE POWERS herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.




Purpose

In republican governments, the legislative power predominates. Consequently, a constitution must specify where this power resides. In the United States, laws for the union are to be made in the two houses of Congress and no other place. Should the executive, judiciary, or another entity appear to exercise lawmaking power, Article I, Section 1 is a beacon to point the way back home.



Background and Development

The Confederation had a unicameral Congress that served as the heart of the union. Tasks we associate with the presidency or the judiciary belonged to Congress under the Articles. It created laws, executed laws, and served as an appellate court for disputes between states “concerning boundary, jurisdiction, or in any cause whatever.”29 The Confederation had no other branches of government to check Congress. It is not an overstatement to say that Congress was the Confederation.

The Congress created by the Constitution of 1787 is the legislative branch of the general government. Legislative power refers to the “[m]aking or giving of laws” and “pertain[s] to the function of law-making or to the process of enactment of laws.”30 The full power of legislation for the general government—but only as “herein granted” by specific constitutional provisions—resides in the two houses of Congress and nowhere else.31 This accords with separation-of-powers principles, which dictate that the legislative, executive, and judicial powers should be kept separate and distinct.

According to political scientist M. J. C. Vile, “[t]he doctrine of separation of powers is clearly committed to a view of political liberty an essential part of which is the restraint of governmental power, and that this can best be achieved by setting up divisions within the government to prevent the concentration of such power in the hands of a single group of men.”32 In Federalist No. 47, James Madison averred that the accretion of powers “in the same hands, whether of one, a few, or many, and whether hereditary, self-appointed, or elective, may justly be pronounced the very definition of tyranny.”33 Hence, we see strong statements of separation of powers in state constitutions predating the Constitution of 1787. The Massachusetts Constitution of 1780 stated the predominant view as follows:


In the government of this Commonwealth, the legislative department shall never exercise the executive and judicial powers, or either of them: The executive shall never exercise the legislative and judicial powers, or either of them: The judicial shall never exercise the legislative and executive powers, or either of them: to the end it may be a government of laws and not of men.34



Congress comprises two houses and thus is a bicameral body. Bicameralism was standard among the state governments, with eleven states out of thirteen opting for bicameral legislatures after declaring independence from Great Britain.35 During the Philadelphia Convention, Virginia’s George Mason described popular support for bicameralism as follows: “The people of America, like all other people, are unsettled in their minds, and their principles fixed to no object, except that a republican government is best, and the legislature ought to consist of two branches.”36 Madison expected the legislative power to “predominate” in the general government and thus saw bicameralism as a necessary check on Congress.37 In remarks at the Philadelphia Convention, Madison explained that with important business passing through two separate chambers, the people would be protected from (1) a betrayal of their liberties by Congress and (2) illiberal but perhaps popular legislation prompted by “temporary errors” or passions.38 James Wilson of Pennsylvania argued that two legislative branches secured the first purposes of government, because if one house endeavored to “depart from the principles of the constitution,” the other house would draw it back to the firm foundations of fundamental law.39

Under the Great Compromise (or the Connecticut Compromise, as it is often called), representation in the House of Representatives is based on population, while that in the Senate is based on the equality of the states. The division between the large states (favoring proportional representation) and the small states (favoring equal representation) did not first arise at the Philadelphia Convention. The issue came up in the drafting of the Articles of Confederation. The larger states demanded a vote based on their larger populations, and the smaller states viewed an equal vote as the only way to protect their liberties. Samuel Chase of Maryland urged a compromise voting scheme for the confederation: Each colony would have one vote on matters of “life and liberty,” but on money issues “the voice of each colony should be proportioned to the number of it’s [sic] inhabitants.”40 Roger Sherman of Connecticut also pleaded that middle ground be sought. He proposed that two votes be taken on issues concerning the confederacy: one by states and the other by population. Ultimately, the large states, fearing that no union would be formed absent a concession, agreed to continue the practice of equal state voting that had been implemented by the First Continental Congress.

Fundamentally, the Great Compromise in Philadelphia was a retooling of Sherman’s proposed middle ground. Oliver Ellsworth of Connecticut observed that the new Constitution would be “partly national” and “partly federal.”41 Proportional representation in the House “was conformable to national principles & would secure the large states against the small.”42 “An equality of voices [in the Senate] was conformable to the federal principles and was necessary to secure the small states against the large.”43 Rather than two votes in a unicameral body, the Philadelphia Convention followed the advice of Connecticut and created two legislative chambers chosen by very different means and constituencies. Absent some security for the small states that feared being swallowed by the large, the Constitution of 1787 would have been an impossibility.

In defending the compromise of the New York ratifying convention, Alexander Hamilton declared that insistence on a Congress based on population or wealth would have been ludicrous. “Would it have been wise and prudent in [the Philadelphia Convention], in this critical situation,” Hamilton asked, “to have deserted” the union by being inflexible?44 Hamilton told opponents that if they called another convention, “they will have the same difficulties to encounter, the same clashing interests to reconcile.”45



Distortions

The Constitution’s grant of legislative power has been distorted by the rise of the administrative state. Broad powers are in the hands of unelected officials instead of Congress. In the early 1940s, political theorist James Burnham observed that power had been “slipping away from parliaments” to “an interconnected group of administrative boards, commissions, [and] bureaus.”46 He traced this trend to World War I and believed that “[n]o development of this period is more obvious and indisputable.”47 Burnham, of course, described what he termed as the rise of the managerial society. Citizens in this society who want to know what the law is should not “look up the records… of parliament” or another representative body.48 Instead, they must turn to “the rules, regulations, laws, decrees” that are “issued from an interconnected group of administrative boards, commissions, bureaus—or whatever other name may be used for comparable agencies.”49

Burnham observed that Congress’s most important laws were not direct legislation, but rather delegations of congressional power “to one or another agency largely outside of its control.”50 As a result, “[t]he bureaus are the sovereign bodies of the unlimited state of managerial society.”51 The superintendence of the administrative state, Burnham believed, “is carried on by new men, a new type of men. It is, specifically, the managerial type.”52 In other words, the administrative state was ruled by experts.

The administrative state arose not by accident but intentionally. As Hillsdale College’s Ronald J. Pestritto has observed, President Woodrow Wilson in the early years of the twentieth century “urged Congress to abandon the business of legislating on the details of policy, leaving that responsibility to the experts in the bureaucracy who were best suited for it.”53 Wilson’s Hegelian preference for expert rule is evident in his scholarly articles as well as in his political efforts. He believed in inevitable historical progress in three stages: (1) absolute rulers with the unchecked power of administration; (2) constitutional government, in which administration is more difficult because of limited government; and (3) administrative rule “where the people abandon their fear of unchecked administrative power.”54 During stage three, rule is by “educated experts in the bureaucracy, insulated from the pressures of narrow self-interest,” who “were to see more clearly than the people themselves the objective public will, and were to know best the administrative means necessary to achieve it.”55 Shielding the experts from political control, under Wilson’s theory, “was a means of purifying government—of keeping policy decisions above the fray of traditional political machinations.”56

This purification has resulted in entities such as the Federal Trade Commission, the Securities and Exchange Commission, and the Commodity Futures Trading Commission exercising quasi-legislative, quasi-executive, and quasi-judicial powers. These agencies, based on a broad command from Congress, make the rules that govern us, enforce the rules they have made, and adjudicate challenges to their directives. Whereas in the federal and state governments—pursuant to written constitutions—these functions are assigned to different departments of government, in the administrative state the functions are performed under one roof.

The benefits of separation of powers and bicameralism are lost in the administrative state. When the power to regulate securities, for example, is concentrated in a federal agency, this one entity exercises all legislative, executive, and judicial power concerning securities regulation. Such a concentration, the Framers recognized, was the very definition of tyranny. Restraint of government is rejected for empowerment of government. Moreover, the benefits of bicameralism are lost. An agency rule does not have to pass through two different bodies (the House and Senate), where compromise or a flat-out refusal to enact the rule are possibilities. The agencies are echo chambers bereft of the limitations and the purposeful push toward deliberation found in the tripartite design.

An administrative state is also contrary to popular sovereignty (discussed in the previous section on the preamble). Because the people have never transferred power to a fourth branch of government, the administrative state is ultra vires. The principals (the people) have never authorized the administrative state (the agent) to act on their behalf. Under acknowledged concepts of agency law, arrangements made by an agent are binding on the principal only if they are within the authority actually granted or reasonably apparent to the agent. In the American case, neither the Constitution of 1787 nor its amendments grant power or imply that power might be granted. Thus, claims that experts in the bureaucracy can bind the people are false. In fact, the first principles of the American Revolution counsel against such usurpation.

The administrative state also offends the nondelegation doctrine. Under the nondelegation doctrine, Congress is not permitted to delegate its legislative power to any other branch or entity. The nondelegation doctrine is a derivative of the separation of powers and popular sovereignty. The English philosopher John Locke is clear that “[t]he legislative cannot transfer the power of making laws to any other hands: for it being a delegated power from the people, they who have it cannot pass it over to others.”57 Similarly, Thomas Jefferson instructs that it is forbidden for legislators to undertake “a transfer of their powers into other hands and other forms, without consulting the people.”58

The Tariff Act of 1922 dealt a blow to the nondelegation doctrine when Congress, the president, and the Supreme Court all agreed that Congress could delegate to the president the authority to increase custom duties. The Supreme Court averred that “the Congress has found it frequently necessary to use officers of the executive branch within defined limits, to secure the exact effect intended by its acts of legislation, by vesting discretion in such officers to make public regulations interpreting a statute and directing the details of its execution, even to the extent of providing for penalizing a breach of such regulation.”59 Thus, so long as Congress provides the president or an agency with an “intelligible principle” on how to achieve Congress’s desired result, “such legislative action is not a forbidden delegation of legislative power.”60

The Supreme Court during the New Deal did use the nondelegation doctrine on two occasions to strike down delegations of legislative authority. Under the National Industrial Recovery Act (NIRA), Congress permitted the president via executive order to prohibit the transportation in commerce of petroleum produced in excess of the amounts permitted by states. In Panama Refining Co. v. Ryan (1935), the Supreme Court held that an executive order issued under the NIRA was an unconstitutional delegation of congressional power.61 Similarly, in A.L.A. Schechter Poultry Corporation v. United States (1935), the Court considered whether Congress in the NIRA could permit the executive to regulate industries by instructing them to develop their own business codes—that is, to create government-sponsored cartels.62 The Court found this an unconstitutional delegation of legislative power because of an absence of a clear statutory standard to guide the president. Since 1935, the Supreme Court has not struck down any act of Congress based on the nondelegation doctrine.

There have been recent rumblings about a revival of the nondelegation doctrine. In Gundy v. United States (2019), a majority of the Supreme Court rejected a nondelegation argument against the Sex Offender Registration and Notification Act (SORNA), in which Congress delegated to the U.S. attorney general authority to impose the statute’s registration provisions on sex offenders who sustained convictions before the enactment of SORNA.63 Interestingly, three justices dissented (Neil Gorsuch, John Roberts, and Clarence Thomas), arguing that the “intelligible principle” test has no basis in the Constitution and thus that a serious use of the nondelegation doctrine should be reconsidered. Since the decision in Gundy, Justices Brett Kavanaugh and Amy Coney Barrett have joined the Court. In FCC v. Consumers’ Research (2025), the Court had an opportunity to utilize the nondelegation doctrine when considering congressional authorization permitting the FCC to determine the amounts that telecommunications carriers must contribute to subsidize telephone service to low-income households.64 The Court held that Congress had provided the agency with intelligible principles and avoided a resurrection of the nondelegation doctrine. While the decision was a disappointment to critics of the administrative state, it does not prevent future nondelegation challenges to other statutory schemes.



Discussion and Solutions

While a judicial revival of the nondelegation doctrine would be welcome, Americans fool themselves if they believe that unelected judges offer the solution. Americans are right to praise recent decisions such as Loper Bright Enterprises v. Raimondo (2024), in which the Court held that administrative agencies are not more competent than the judiciary to interpret statutes they administer.65 This decision ended the era of Chevron deference, in which agency interpretations were upheld if they met the low bar of reasonableness.66 Citizens must not forget that the modern judiciary—with its preference for policymaking over declaration of preexisting law—is a problem itself. While more rigorous judicial review might be an ingredient in the recipe for reform, further investigation is warranted.

Elsewhere I have argued that perhaps only the constituent power—the people of the several states gathered in conventions—can serve as the needed check.67 Because this nullification option is drastic, we should consider, to borrow a phrase from Peter B. McCutchen, “second best” options as well.68 Whatever remedy or combination of remedies is chosen, Americans must recognize that the administrative state as structured undermines the constitutional order and must be dealt with sooner or later.

To counter the administrative state, Congress might be armed with a legislative veto. With a legislative veto, a simple majority in Congress could nullify any controversial administrative actions. Not only could Congress render agency decisions void, but the existence of such a veto would likely improve the quality of administrative decision-making.

One must recognize that Congress created the administrative state and thus has the power to abolish it. At this advanced stage in the development of managerialism, however, Congress is unlikely to take such a bold action. With the legislative veto, however, it could slowly chip away at some of the administrative state’s worst excesses. Admitting that Congress created the administrative apparatus does not necessarily mean that a future Congress will decline to use the legislative veto. Today, Congress often passes difficult decisions to the agencies in order to avoid potential backlash during the next election cycle. But will Congress always be an entity desirous of passing the buck? Maybe not. Thus, we should provide it with the necessary tools to limit the administrative state, even if they are unlikely to be used in this decade. As things currently stand, Congress does not have a legislative veto and cannot have it because of the Court’s Presentment Clause jurisprudence.

In I.N.S. v. Chadha (1983), the Supreme Court considered a portion of the Immigration and Nationality Act authorizing either the House or the Senate to invalidate and suspend deportation rulings of executive branch officials.69 This was not the first time Congress had used a “legislative veto.” Indeed, prior to Chada, the national legislature included such provisions in “200 separate laws over a period of 50 years.”70 The Court discussed the Presentment Clause and concluded that congressional invalidation of executive branch directives was an exercise of legislative power and thus subject to the lawmaking process outlined in Article I, Section 7 (that is, both houses should have passed the measure and presented it to the president for his consideration). The Court sympathized with the need to oversee and control administrative agencies but gleaned from the text and debates in Philadelphia an “unmistakable expression of a determination that legislation by the national Congress be a step-by-step, deliberate and deliberative process.”71

In dissent, Justice Byron White recognized the problem with the majority’s decision:


The prominence of the legislative veto mechanism in our contemporary political system and its importance to Congress can hardly be overstated. It has become a central means by which Congress secures the accountability of executive and independent agencies. Without the legislative veto, Congress is faced with a Hobson’s choice: either to refrain from delegating the necessary authority, leaving itself with a hopeless task of writing laws with the requisite specificity to cover endless special circumstances across the entire policy landscape, or in the alternative, to abdicate its law-making function to the executive branch and independent agencies. To choose the former leaves major national problems unresolved; to opt for the latter risks unaccountable policymaking by those not elected to fill that role.72



Whether by a constitutional amendment or by the Court overturning precedent, we should dispense with Chada, and the legislative branch should be armed with a tool to restrict the rule of the managers. As pointed out earlier, this is a “second best” option that accepts that the modern administrative state will not be dismantled overnight. Boston University’s Gary Lawson traced the explosion of the administrative state to the New Deal and averred that “[f]aced with a choice between the administrative state and the Constitution, the architects of our modern government chose the administrative state, and their choice has stuck.”73 We must never forget that the administrative state is unconstitutional. As a result, any measures—even modest ones—to roll it back should be welcomed. We must combat the administrative state with modest tools such as revival of the nondelegation doctrine and legislative veto. If these prove insufficient, more potent measures must be examined.



SECTION 2, CLAUSE 1

THE HOUSE OF Representatives shall be composed of Members chosen every second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.




Purpose

Frequent elections are necessary to promote the accountability of representatives to the people. Such accountability is critical to republican government. In addition, the Constitution sets forth who chooses members of the lower house and determines the qualifications for electors—namely, the people of the several states. Because of divergent voting laws throughout the union, the Framers tied qualifications to state practice.



Background and Development

Unlike the Articles of Confederation, the Constitution allows the general government to operate directly on the people. Consequently, the Framers determined that the people of the several states should elect the members of the lower house. At the Philadelphia Convention, Virginia’s George Mason described the House of Representatives as “the grand repository of the democratic principles of the Government”74 and a “security for the rights of the people.”75 James Wilson of Pennsylvania believed that popular election of the House would serve as “the corner Stone” and “foundation of the fabric” of the general government.76

The two-year term for representatives was a compromise between three years, as proposed in the Virginia Plan, and one year, as advocated by many delegates. Most of the delegates agreed that frequent elections were necessary for the popular branch of the legislature. Edmund Randolph of Virginia observed that “[t]he people were attached to frequency of elections.”77 Because of the difficulty posed by travel for the representatives in returning home and the electors in the states’ backcountry trekking to the polls, a two-year term seemed more reasonable. In Federalist No. 52, Madison argued that elections every two years were frequent enough so that House members would depend on the people and sympathize with their local circumstances.78

Many Anti-Federalists criticized the two-year term and contended that “where annual elections end, tyranny begins.” The Anti-Federalist writing as Cato charged “that biannual elections for representatives are a departure from the safe democratical principles of annual ones.”79 In the Massachusetts ratifying convention, Dr. John Taylor expressed disapproval of biannual elections: “Annual elections have been the practice of this state ever since its settlement, and no objection to such a mode of electing has ever been made. It has, indeed, sir, been considered as the safeguard of the liberties of the people; and the annihilation of it, the avenue through which tyranny will enter.”80

In defending biannual elections, friends of the Constitution focused on the limited powers delegated to Congress. In the Massachusetts ratifying convention, Fisher Ames conceded “that annual elections may be highly fit for the state legislature” possessed with a general power of legislation.81 But the general government, according to Ames, had no such broad power, because “[t]he objects of their power are few and national.”82 Christopher Gore supported Ames on the propriety of biannual elections and observed that “the powers of the whole government are limited to certain national objects, and are accurately defined.”83

Under the Constitution, the persons permitted to vote for representatives are the same ones who are allowed to vote for the most numerous branch of the state legislature. No amalgamated mass of “American people” chooses representatives. Instead, the people acting within their individual states do. At the Philadelphia Convention, some delegates suggested setting a uniform national voting-eligibility standard, such as an individual’s status as a freeholder. Others opposed such endeavors vehemently. For example, Oliver Ellsworth of Connecticut supported allowing the states to determine voter qualifications because “[t]he right of suffrage was a tender point, and strongly guarded by most of the State Constitutions.” Moreover, he believed that if the proposed Constitution set requirements that disenfranchised some citizens who were used to voting in state legislative elections, then they would “not readily subscribe to the National Constitution.”84

Friends of the Constitution also touted the voter-qualification tie with the state houses of representatives as a strong bulwark against the destruction of the state governments. For example, Eleazer Brooks, at the Massachusetts ratifying convention, exclaimed that it would be “impossible that the state governments should be annihilated by the general government” because of Article I, Section 2, Clause 1.85 Similarly, James Wilson of Pennsylvania reasoned that this section shows that “the existence of state legislatures is… essential to the existence of the general government.”86

Since ratification, amendments to the Constitution have restricted the states from excluding voters on grounds of race, sex, failure to pay taxes, and age (persons eighteen years or older may vote).87



Distortions

Nothing in Section 2 mandates that states be divided into congressional districts. After ratification, many states chose to have representatives elected at large. Federal law, under guise of regulating the times, places, and manner of elections pursuant to Article I, Section 4, now requires election of House members by district. In Wesberry v. Sanders (1964), the Supreme Court held that the principle of “one man, one vote” applies to House elections: “We hold that, construed in its historical context, the command of Art. I, s 2, that Representatives be chosen ‘by the People of the several States’ means that as nearly as is practicable one man’s vote in a congressional election is to be worth as much as another’s.”88 Though that might be a laudable idea, in the years after ratification, states adopting congressional districts attempted to create them with roughly equal populations but did not get close to the Court’s “one man, one vote” standard. The Court has not shied away from demanding mathematical precision in drawing district lines. In Karcher v. Daggett (1983), the Court struck down a New Jersey redistricting plan wherein “the largest district is less than one percent greater than the population of the smallest district.”89



Discussion and Solutions

“One man, one vote” is an additional, extraconstitutional requirement that should be jettisoned. As Justice John Marshall Harlan noted in a dissenting opinion in 1962, there is “nothing… in the Federal Constitution which expressly or impliedly supports the view that state legislatures must be so structured as to reflect with approximate equality the voice of every voter. Not only is that proposition refuted by history… but it strikes deep into the heart of our federal system.”90 Justice Harlan further observed that acceptance of “one man, one vote” “would require us to turn our backs on” principles of deference “for the judgment of state legislatures on matters of basically local concern.”91

Similarly, Justice Clarence Thomas has noted, “in embracing one person, one vote, the Court has arrogated to the Judiciary important value judgments that the Constitution reserves to the people.”92 There are multiple possible answers to the question of how much voting strength an individual citizen should have. It is reasonable to conclude that “individual voting strength must sometimes yield to countermajoritarian checks”—for example, in an effort to control the effect of factions.93 Neither the Constitution nor political theory dictates that “one man, one vote” is the only orthodox way to design a republican government. The U.S. Senate and the Electoral College are but two examples in the federal Constitution in which the Framers rejected “one man, one vote.”

In a federal system, the states serve as laboratories of democracy. Our fifty states should be permitted to design their institutions based on local circumstances, traditions, and new innovations. Just as scholars demonstrated the shaky ground of Roe v. Wade (1973) and thus contributed to its ultimate demise, so should we expose “one person, one vote” for the fallacy it is.



SECTION 2, CLAUSE 2

NO PERSON SHALL be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.




Purpose

This provision sets certain minimum constitutional qualifications to serve in the House of Representatives. The Framers believed that a representative should have significant life experience, be attached to the United States, and have substantial ties to the people of the state elevating him to federal office.



Background and Development

The Philadelphia Convention debated various qualifications for membership in the House, including requiring property holdings and prohibiting public debtors from serving. Some delegates opposed specifying any qualifications for representatives and preferred to leave the matter with the people. Ultimately, the Convention chose the three qualifications listed in this provision.

George Mason of Virginia was one of the leading proponents for qualifications. Noting that when he was a young man, his opinions “were too crude & erroneous to merit influence on public measures,” Mason proposed that a House member be at least twenty-five years old.94 Other delegates observed that young men had often been assets to their countries. James Wilson declared that there were “[m]any instances” where “signal services” were “rendered in high stations to the public before the age of 25.”95 A majority sided with Mason and agreed that a person should have some meaningful life experiences before serving in the national legislature.

Mason also suggested the seven-year citizenship requirement. He “did not chuse to let foreigners and adventurers make laws for us & govern us” and argued that recent arrivals needed to live in America a significant period to garner local knowledge.96 Oliver Ellsworth of Connecticut “thought seven years of residence was by far too long a term” and that some shorter period “would be proper.”97 The majority preferred the lengthier term and accepted seven years.

A House member must be an “inhabitant” of the state rather than a “resident.” The Framers chose the former designation for fear that the latter could exclude people who traveled frequently for employment purposes. Madison stated that the term “resident” might “exclude persons absent occasionally for a considerable time on public or private business.”98 The delegates agreed with him and voted unanimously to strike “resident” and insert “inhabitant.”




Distortions

In the 1990s, a substantial movement developed to limit the terms of representatives and senators. Multiple states affirmed the importance of a rotation in office and imposed term limits on their congressional delegations. Arkansas amended its state constitution to prohibit an otherwise-eligible candidate for Congress from appearing on the ballot if that candidate already had served three terms in the House or two terms in the Senate. The Supreme Court reviewed the matter in U.S. Term Limits, Inc. v. Thornton (1995) and held “that neither Congress nor the States… possess the power to supplement the exclusive qualifications set forth in the text of the Constitution.”99 The majority’s holding met with a powerful dissent from Justice Clarence Thomas: “Nothing in the Constitution deprives the people of each State of the power to prescribe eligibility requirements for the candidates who seek to represent them in Congress. The Constitution is simply silent on this question. And where the Constitution is silent, it raises no bar to action by the States or the people.”100

Thomas’s position is the same as Thomas Jefferson’s. In an 1814 letter to Joseph C. Cabell, Jefferson observed that the Constitution “does not declare, itself, that the member shall not be a lunatic, a pauper, a convict of treason, of murder, of felony, or other infamous crime, or a non-resident of his district.”101 The Constitution does not prohibit, Jefferson continued, “the State power of declaring these, or any other disqualifications which its particular circumstances may call for.”102



Discussion and Solutions

The decision in U.S. Term Limits should be corrected either by constitutional amendment or by the Court overturning its precedent. Rotation in office—what we would call term limits—dates back to ancient Athenian democracy. In the fourth and fifth centuries BC, Athenians prohibited anyone from serving on the five-hundred-person ruling council for longer than two years. Aristotle held that in a constitutional state “citizens rule and are ruled by turns,” since “the natures of the citizens are equal.”103 Hence, this vaunted philosopher was an early champion of term limits.

Rotation in office was a critical part of the Articles of Confederation’s efforts to limit congressional power. Under Article V, “no person shall be capable of being a delegate for more than three years in any term of six years.”104 According to historian Gordon Wood, motivating factors for this provision were fears of establishment of an American ruling aristocracy and the belief that public service should be open to men as talented as (or perhaps more talented than) the old guard.

The Constitution of 1787 is silent on term limits; that silence raised the ire of Anti-Federalists. “ROTATION, that noble prerogative of liberty, is entirely excluded from the new system of government, and great men may and probably will be continued in office during their lives,” predicted An Officer of the Late Continental Army.105 Similarly, Mercy Otis Warren, writing as a Columbian Patriot, abjured that “[t]here is no provision for a rotation, nor any thing to prevent the perpetuity of office in the same hands for life; which by a little well timed bribery, will probably be done, to the exclusion of men of the best abilities from their share in the offices of the government.”106

Term limits might not be a panacea for the political ailments of the country, but the states should be allowed to impose them on members of their congressional delegations. If the experiment does not produce the desired results, the states can return to the present system of possible perpetual reelection. We should at least give federal rotation in office a chance.



SECTION 2, CLAUSE 3

REPRESENTATIVES AND DIRECT Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons. The actual Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such Manner as they shall by Law direct. The Number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Providence Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three.




Purpose

To foster fairness in direct taxation and representation, the original Constitution required apportionment of representatives and direct taxes based on population. Slaves were counted as three-fifths of a person. Southerners wanted slaves counted as whole persons, to increase the Southern states’ voting strength, and Northerners did not want them counted at all, to increase the Northern states’ voting strength. The three-fifths figure represented a compromise. The taxation component ensured that the South would not import slaves just to increase political power. To ensure an accurate count, the Constitution provides for a decennial census.



Background and Development

The issue of counting slaves
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