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Recognized international human rights have traditionally been framed as creating duties and obligations for states under treaties and other instruments and elements of international human rights law and relatively little attention, if any, has been paid to businesses’ responsibility for human rights.  Many clung to the argument that states had the exclusive responsibility when it came to human rights and that the role of businesses should be confined to complying with the laws and regulations promulgated by states with respect to workplace conduct, use of natural resources, and the like.​[1]  In recent years, however, the criticism of businesses that accompanied the globalization that dominated the last decades of the twentieth century has shifted more and more attention toward holding businesses, as well as states, accountable for human rights duties and obligations.  This trend was exacerbated and accelerated by highly publicized events like the chemical gas leak at Union Carbide’s Bhopal pesticide plant in 1984 that killed thousands in India, the Exxon Valdez oil spill in 1989, disclosures of child labor abuses among the supply chains of well-known global apparel and footwear companies, and the complicity of Western mining, oil, and gas companies in the violence of governmental security forces in developing countries.​[2]

The day-to-day operational activities and strategic decisions of businesses inevitably have an impact, both positive and negative, on one or more universally recognized human rights.  On the positive side, businesses play a unique role in society as the creators of wealth, sources of employment, deliverers of new technologies, and providers of basic needs.​[3]  At the same time, however, businesses, fixated on profits as the main and often seemingly exclusive goal and purpose of the enterprise, have repeatedly treated their workers poorly, engaged in dangerous or corrupt business activities, polluted the environment, developed and marketed products and services that cause harm to consumers, and become involved in development projects that have displaced or marginalized communities.​[4]  The concern about these negative impacts of business activities has increased as corporations themselves have grown in size to the point where many of them are larger than some nation states.  

The standard view has always been that states are legally responsible for addressing the human rights of individuals within their boundaries, including setting and enforcing the rules on how non-state actors, such as businesses operating within their borders, impact the human rights of the state’s citizens, thus implying that the responsibilities of businesses with respect to human rights are those determined by the states.  A competing view is that businesses have responsibilities for human rights that are independent of the state, based on social expectations (i.e., a company’s “social license to operate”) or moral grounds.  This view is important in its own right, but it has become particularly relevant given the growth in size and influence of transnational corporations (“TNCs”), the difficulties that states have had in controlling them, and their impact on the environment and local communities, and holding them legally accountable for violations of their human rights duties.  

A number of challenging impediments to enforcement have been identified and critiqued by human rights activists, academics, and policymakers, including the limited liability status for corporations, their subsidiaries, and their agents that makes it difficult to hold persons like their directors and officers responsible for their human rights violations; the ability and willingness of wealthy corporations to bribe state officials to avoid enforcement of local human rights laws; the difficulties in obtaining jurisdiction over corporations that do business in a particular country yet maintain their headquarters and assets outside of the country; and delegating responsibility for activities often associated with human rights issues by outsourcing those activities to unrelated foreign entities.  Wealthy TNCs can also exert outsize leverage in foreign countries by conditioning new projects, and the financial investments and local jobs that go with them, on local politicians supporting laws and regulations that are relatively weak (e.g., requirements regarding minimum wages and workers’ rights and benefits and/or environmental standards relating to the extraction of raw materials or manufacturing activities) and which keep the costs of doing business in those countries down for the corporation.

Human rights activists have complained that states, particularly developing countries, are often unable or unwilling to enforce human rights obligations in treaties that they have ratified, including regulating activities of businesses.  They have argued that the only real hope is that businesses will assume human rights duties and responsibilities, either voluntarily or pursuant to some form of mandatory framework that creates business human rights obligations directly rather than through a state.  Arguably, the stakes are high for businesses including the possibility of reputational damage and/or disruptions to supply chains caused by human rights crises in foreign countries.  As such, there are real incentives for them to step in and take up the slack caused by a growing sense that environmental and social challenges are overwhelming the resources and regulatory tools of the public sector.  One commentator pointed out that “businesses can no longer leave it to markets, governments or a relatively weak civil society to respond ... [and] ... [i]t’s in businesses’ interests to take an urgent and proactive role in delivering the transformational change required”.​[5]  

There is a growing consensus that businesses have a duty to respect human rights, and governmental and intergovernmental bodies have attempted to establish guidelines that could serve as point of reference for the duties and responsibilities of businesses as they conduct their business activities.  The International Labor Organization adopted the Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy in 1977; the Organization for Economic Cooperation and Development (“OECD”) adopted the Guidelines for Multinational Enterprises in 1976 as part of the OECD’s Declaration and Decisions on International Investment and Multinational Enterprises; and the United Nations has engaged in several projects to promote accountability of businesses for human rights including the UN Global Compact (adopted in 1999) and the Guiding Principles on Business and Human Rights (endorsed by the Human Rights Council in 2011).  Governments have also been involved in multi-stakeholder initiatives to develop sector-specific guidance for human rights due diligence and have acted through various types of domestic legislation.  

The International Organization for Standardization (“ISO”) 26000 Guidance on Social Responsibility points out that the responsibilities of organizations with respect to human rights are independent of the duties and obligations of the state, which means that organizations must act regardless of whether the state is unable or unwilling to fulfil its duty to protect.​[6]  ISO 26000 takes the position that states have a duty and responsibility to respect, protect, and fulfil human rights and organizations have the responsibility to respect human rights by identifying and responding to members of vulnerable groups within their sphere of influence.  At a minimum, organizations should avoid passively accepting or actively participating in the infringement of the rights of others, a duty that can only be discharged by undertaking due diligence.  Moreover, while the baseline responsibility for businesses and other non-state organizations is to respect human rights, they need to take into account stakeholder expectations that go beyond respect and may also want to make affirmative contributions to the fulfilment of human rights for their own sake.

As governmental and intergovernmental bodies have begun to act, a number of other factors have been driving companies to undertake human rights due diligence:​[7]

	A human rights crisis or scandal, often amplified by reports from non-governmental organizations and social media, that leads companies to realize they need to do better and put better human rights risk management and mitigation systems in place and that failure to do so is not only morally wrong but will expose them to reputational and operational risks.

	Increasing legal and regulatory standards driven by a convergence of legal and human rights risks. 

	External pressure by financial institutions and the investment community including increasing investors’ expectations regarding ESG (environmental, social, and governance), questions from investors about human rights policy and processes for managing risks, the emergence of rating agencies and benchmarks assessing companies’ human rights policies and risk management procedures, shareholder activism and engagement, and conditions set by export credit agencies and development finance institutions.

	Business-to-business pressures including increased usage of supplier codes of conduct and contract clauses driven by a desire to achieve more sustainable supply chains in operational and commercial terms. 

	Pressure from employees and trade unions calling on companies to adopt human rights policies and explain their approach to managing human rights issues in high-risk operations.

	Realization that adopting a human rights due diligence approach is simply the “right thing to do,” as the enterprise does not want to become involved in negative impacts on human rights. 


Many of the world’s best-known and otherwise respected brands have found themselves caught up in debates regarding their own human rights practices and/or those of their business partners, for example, Nike’s reliance on the sweatshop practices of its vendors that were prevalent throughout the global garment industry; Apple’s use of Chinese sub-contractors who repeatedly failed to adhere to even minimal fair labor standards; and questions regarding Internet companies’ policies relating to the protection, use, and sharing of the personal information of their users.  While the fallout from disclosures of actual or potential human rights issues has sometimes been devastating for specific businesses, others have been able to recover and use the crisis as a catalyst for establishing more reliable and productive processes in their supply chains that have become sources of competitive advantage and enhanced reputational value.​[8]

Probably the most highly publicized initiative relating to the relationship between international human rights and the operations of business enterprises has been the "Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ Framework” (“Guiding Principles”), which were developed by the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises after extensive consultation and were endorsed by the Human Rights Council, the key independent UN intergovernmental body responsible for human rights, in its resolution 17/4 of 16 June 2011.​[9]  The Guiding Principles were not intended to impose new legal obligations on business, or to change the nature of existing human rights instruments. Instead, their aim is to articulate what these established instruments mean, for both states and companies, and to address the gap between law and practice.​[10]  Since they were first approved, the Guiding Principles have become the global standard for the respective roles and duties of states and businesses relative to human rights and have been integrated as central elements of other well-known international standards such as the OECD Guidelines for Multinational Enterprises, the International Finance Corporation Performance Standards and ISO 26000.

Interpretive guidance to the Guiding Principles noted that enterprises recognize that their social responsibilities begin with legal compliance and that the responsibility of enterprises to respect human rights is itself often reflected, at least in part, in laws and regulations. However, the Guiding Principles define enterprises’ responsibilities to respect human rights to extend beyond applicable laws and regulations to include respect for all internationally recognized human rights wherever they operate.  In effect, enterprises are expected to include the risk of causing or contributing to gross human rights abuses among all the other legal issues they face in their operations and business relationships.  The Guiding Principles are intended to serve as a uniform standard that can be referred to in a variety of contexts for clarity and predictability including situations where there are no national laws or regulations to protect human rights or the content and enforcement of laws and regulations that do exist fall short of internationally recognized standards.​[11]  

This book is intended to be a comprehensive introduction to the key topics relating to understanding how businesses can effectively fulfill their emerging responsibilities to their stakeholders and society in general relating to respect for universally recognized human rights.  The book follows the flow of the Guiding Principles and draws on a number of resources including the OECD Due Diligence Guidance for Responsible Business Conduct.  As such, readers will learn about each of the elements in the due diligence process such as developing human rights policies and commitments, impact assessment, integration, measurement and tracking, and communications and reporting.  In addition, the book includes chapters on a number of “special topics” such as businesses’ impact on human rights, governance and management, engagement, labor practices, supply chain management, and discrimination and vulnerable groups so that readers can develop a comprehensive approach to counseling that covers all areas of potential client issues.  

Business and human rights, like corporate social responsibility, is an emerging topic that will soon be a lasting element of corporate governance, compliance, and risk management practice.  A number of the topics included under the umbrella of corporate social responsibility, particularly in the environmental and labor areas, already have developed their own rich collection of laws, regulations, case law, and practice tools, and the same will soon be true of business and human rights and other topics such as stakeholder engagement, social enterprises (e.g., benefit corporations), board oversight of sustainability, community development, and non-financial reporting.  In fact, given the growing number of societal and political issues that can reasonably be placed under the rubric of human rights, and the apparent inability of governments to deal effectively with those issues, it would seem that attention will inevitably turn to how and when businesses will deploy their substantial resources to develop solutions.  

As I began working on this project, our world changed as the Covid-19 pandemic swept over us.  The UN High Commissioner for Human Rights described the Covid-19 outbreak as “a serious threat to the right to life and to health of people everywhere” and argued that the international human rights framework could provide “crucial guideposts that can strengthen the effectiveness” of the collective global response to the pandemic.​[12]  A joint call issued by 60 UN human rights experts included a reminder that the response to the Covid-19 crisis should go beyond public health and emergency measures to address all other human rights as well and emphasized that “the business sector in particular continues to have human rights responsibilities in this crisis”.​[13]  In a paper examining companies’ responsibilities for workers and affected communities in the time of the Covid-19 pandemic, the Institute for Human Rights and Business (“IHRB”) pointed out that companies that have the capacity to act (because of their assets or the resources at their command) can be expected to have a role to play in helping states meet their obligations to protect human rights and went on to say​[14]:


“Companies have clear responsibilities towards their employees.  But it is also the case that they have a responsibility towards contractors and their employees (in particular those who work on premises) as well as suppliers, associates, and other partners, consumers, and wider society and the general public who are affected by a company’s presence and operations.”



Experts identified a range of key human rights concerns relating to the outbreak and management of the Covid-19 pandemic including the need to respect rights, include everyone and ensure access; protection of the vulnerable; focusing on the disproportionate impact of the crisis on women; elimination of racism and xenophobia; limitations on restrictions and surveillance; deployment and use of technology; and permitting dissent.​[15]  According to the IHRB and others, businesses have a role to play in many of these areas​[16]:

	Companies have a duty of care towards their workers during an emergency situation such as the Covid-19 pandemic that includes providing safe and sanitary work conditions in the workplace, protecting workers from exposure to the virus, assisting workers in working from home, providing flexible and generous leave benefits for workers who get sick or must take care of family members who are ill and acting compassionately when reducing staff due to pandemic-related drops in business

	Companies involved in the development, production and sale of devices and software that enable surveillance should be mindful of potential misuse of such technologies during the crisis and establish safeguards against such misuse through contractual obligations and other measures that reduce the likelihood of misuse

	Companies must be mindful of the surge in racism and xenophobia that has accompanied the spread of the Covid-19 virus and take steps to ensure that their goods and services are equally available to all users, regardless of their ethnicity, nationality or other distinguishing features, and that their workers are protected against racial discrimination in the workplace and from acts of customers and others with whom the company conducts business 

	Companies that employ migrant workers directly, or that are aware of migrant workers in their supply chains, should be mindful of the special needs of such workers for security and safety due to the disruptions caused by the pandemic

	Companies need to be aware of the specific disproportionate impact of measures taken during the pandemic on women due to the jobs that they generally fulfill, the responsibilities that societies often impose on them as primary caregivers for their children and other family members and their often limited access to technology 

	Companies need to ensure that workers are adequately informed about the risks associated with working during the Covid-19 crisis and that such workers are able to give their informed consent after taking into account issues such as literacy, language and age

	Companies that offer consumer credit, or essential goods and services, should develop special facilities and solutions to provide continuing access for consumers from poorer groups and consumers who have recently lost their jobs and are in need of support for managing their debt or purchasing power

	Companies should be aware of the human rights risks and impacts to consumers and other users of their goods and services resulting from potential exposure to the virus and contagion risk, provision of digital services and the continuity of the provision of basic goods and services

	Companies will be relying on technology for many aspects of their response to the Covic-19 pandemic and implementation of technological solutions must take into account potential infringement of the privacy rights of workers (e.g., health checks in the workplace and surveillance of productivity for remote working) and customers (e.g., protection of personal information collected as companies rollout digital alternatives for customer service)

	Companies should consider the impacts of their decisions and actions relating to the Covid-19 pandemic on the communities in which they operate such as the economic and social impact of reducing operations and laying off employees and provide communities with information on the steps being taken to strengthen health and safety measures in the company’s facilities


Given all of this, I returned to the manuscript to include additional materials that illustrate how the principles and standards that have developed with respect to business and human rights might be applied by companies during and after the Covid-19 pandemic.  As I was making those changes, the world watched in horror as George Floyd, a black man, died in the custody of the Minneapolis police department on May 25, 2020, an event that set off days of large public demonstrations against racial injustice all around the world, often accompanied by vandalism and looting as well as disproportionate police responses that escalated the tensions.  As has often happened in the past when such incidents have occurred, businesses large and small were quick to issue statements through social media expressing their concerns about social justice and supporting the Black Lives Matter movement.  Many large and well-known brands made commitments to contribute substantial sums to social justice initiatives and supporting minority businesses.  However, Darren Walker, the president of the Ford Foundation, criticized the traditional and predictable response of companies in the face of racism in a quote published in an article in The New York Times:  “The playbook is: Issue a statement, get a group of African-American leaders on a conference call, apologize and have your corporate foundation make a contribution to the N.A.A.C.P. and the Urban League ... That’s not going to work in this crisis.”​[17]  The same article led with the headline “Corporate America Has Failed Black America” and went to say: “... many of the same companies expressing solidarity have contributed to systemic inequality, targeted the black community with unhealthy products and services, and failed to hire, promote and fairly compensate black men and women”.​[18]  

Surveys showed that a majority of Americans wanted business leaders to seize the challenges and opportunities that gripped society’s attention in the wake of the events of the first half of 2020 by taking a stand and making and fulfilling commitments to action across a broad spectrum of issues and contexts that includes embedding equality, diversity and inclusion in the boardroom, the workforce and all aspects of organizational culture; financial equity and security; community engagement; involvement in the public square through advocacy for racial justice and re-imaging products and services.  Discrimination on the basis of race is a fundamental human rights issue and while States have the primarily responsibility under international human rights laws to protect the freedom of everyone and guarantee their dignity and ability to enjoy all of the universally recognized human rights, businesses have a duty to respect those rights and take the necessary steps to promote racial non-discrimination and equality wherever they operate.  Businesses have also been called upon to contribute to the Sustainable Development Goals established by UN such as access to basic services, participation in decision making, full and productive employment and decent work, reducing income inequality, ensuring equal opportunity, promoting peaceful and inclusive societies, providing justice for all and building effective, accountable and inclusive institutions at all levels.

While the years leading up to the publication of this book have been difficult for many businesses, there are also heartening examples of companies providing relief to their communities and support to essential workers, taking extraordinary steps to protect the safety and economic wellbeing of their employees and repurposing aspects of their business in order to provide new products and services required by consumers to get through the pandemic.​[19]  We can hope and expect that the lessons learned will change the landscape for business and human rights in the years to come.
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Evolving Relationship of Business and Human Rights
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_______________

Recognized international human rights have traditionally been framed as creating duties and obligations for states under treaties and other instruments and elements of international human rights law and, until recently, relatively little attention, if any, was paid to businesses’ responsibility for human rights.  This situation has changed amid growing criticism of how businesses have implemented the strategies associated with globalization, and it is now apparent that the day-to-day operational activities and strategic decisions of businesses inevitably have an impact, both positive and negative, on one or more universally recognized human rights.  The first chapter of my new book on Business and Human Rights focuses on framing and address key fundamental questions relating to the evolving relationship of business and human rights such as what are human rights; who should be responsible for human rights; which human rights, if any, should businesses be responsible for and what should be the scope of that responsibility; what is the relationship between business and human rights and corporate social responsibility; and what governmental actions are needed to drive corporate human rights due diligence?

_______________

Recognized international human rights have traditionally been framed as creating duties and obligations for states under treaties and other instruments and elements of international human rights law.  The main concern of human rights activists has generally been “vertical protection,” which refers to ensuring that individuals and groups are protected from, or receive required services and resources from, the state.  Relatively little attention, if any, was paid to businesses’ responsibility for human rights.  Many business ethicists were skeptical about whether businesses had any ethical responsibilities and noted that it was difficult and unfair to identify responsibilities in this area when the concept of human rights was so difficult to describe.  Others clung to the traditional argument that states had the exclusive responsibility when it came to human rights and that the role of businesses should be confined to complying with the laws and regulations promulgated by states with respect to workplace conduct, use of natural resources and the like, even if those laws failed to meet international standards.​[20]

In recent years, however, the criticism of businesses that accompanied the globalization that dominated the last decades of the twentieth century has shifted more and more attention toward “horizontal protection,” which includes situations where individuals seek protection or services from non-state actors such as businesses, non-state armed groups, the media and other people, groups or institutions.  For example, protecting women and children from violence in their homes, improving conditions for workers in factories, offices and other workplaces and reducing pollution from operations that is damaging the health of people living in surrounding communities must be addressed by strengthening horizontal protections and imposing higher human rights duties and responsibilities on businesses beyond simply complying with the domestic laws and regulations of the countries in which they had made an affirmative choice to operate.  

The pressure for holding businesses, as well as states, accountable for human rights duties and obligations was also exacerbated by highly publicized events such as the chemical gas leak at Union Carbide’s Bhopal pesticide plant in 1984 that killed thousands in India, the Exxon Valdez oil spill in 1989, and disclosures of child labor abuses among the supply chains of well-known global apparel and footwear companies, and the complicity of Western mining, oil and gas companies in the violence by governmental security forces in developing countries.​[21] 

In addition, as governmental and intergovernmental bodies have begun to act, several other factors have been driving companies to undertake human rights due diligence:​[22]

	A human rights crisis or scandal, often amplified by reports from non-governmental organizations (“NGOs”) and social media, that leads companies to realize they need to do better and put better human rights risk management and mitigation systems in place and that failure to do so is not only morally wrong but will expose them to reputational and operational risks.

	Increasing legal and regulatory standards driven by a convergence of legal and human rights risks. 

	External pressure by financial institutions and the investment community including increasing investors’ expectations regarding ESG (environmental, social, and governance), questions from investors about human rights policy and processes for managing risks, the emergence of rating agencies and benchmarks assessing companies’ human rights policies and risk management procedures, shareholder activism and engagement, and conditions set by export credit agencies and development finance institutions.

	Business-to-business pressures including increased usage of supplier codes of conduct and contract clauses driven by a desire to achieve more sustainable supply chains in operational and commercial terms. 

	Pressure from employees and trade unions calling on companies to adopt human rights policies and explain their approach to managing human rights issues in high-risk operations.

	Realization that adopting a human rights due diligence approach is simply the “right thing to do,” as the enterprise does not want to become involved in negative impacts on human rights. 


Many of the world’s best-known and otherwise respected brands have found themselves caught up in debates regarding their own human rights practices and/or those of their business partners, for example, Nike’s reliance on the sweatshop practices of its vendors that were prevalent throughout the global garment industry; Apple’s use of Chinese sub-contractors who repeatedly failed to adhere to even minimal fair labor standards; and questions regarding Internet companies’ policies relating to the protection, use, and sharing of the personal information of their users.  While the fallout from disclosures of actual or potential human rights issues has sometimes been devastating for specific businesses, others have been able to recover and use the crisis as a catalyst for establishing more reliable and productive processes in their supply chains that have become sources of competitive advantage and enhanced reputational value.​[23]

The day-to-day operational activities and strategic decisions of businesses inevitably have an impact, both positive and negative, on one or more universally recognized human rights.  On the positive side, businesses create jobs that provide workers and their families with a higher standard of living and the financial resources to pursue education and leisure and can take steps within their own direct control over their operations to make progress on fundamental human rights topics such as discrimination, sexual harassment, health and safety and privacy.  Philanthropic activities of businesses can also support the efforts of states and other non-state actors such as non-governmental organizations (“NGOs”) to alleviate poverty and improving education and housing conditions.  Businesses have been acknowledged and praised for the unique role that they play in society as the creators of wealth, sources of employment, deliverers of new technologies, and providers of basic needs.​[24]  

At the same time, however, businesses, fixated on profits as the main and often seemingly exclusive goal and purpose of the enterprise, have repeatedly treated their workers poorly, engaged in dangerous or corrupt business activities, polluted the environment, developed and marketed products and services that cause harm to consumers, and become involved in development projects that have displaced or marginalized communities.​[25]  The concern about these negative impacts of business activities has increased as corporations themselves have grown in size to the point where many of them are larger than some nation states.  Moreover, as states struggle to balance their own budgets and provide their citizens with services that are fundamental to many of the basic human rights, they are turning to business for assistance, a trend that raises further concerns about whether companies can assume and carry out these responsibilities in an ethical fashion with due respect for human rights.  

Out of all this, three key questions have emerged and are being hotly debated by a wide range of stakeholders around the world in a variety of forums: what should be the appropriate scope of human rights duties and obligations for businesses and other non-state actors, how should those duties and obligations be formalized and what should be role of the state in enforcing the human rights duties and obligations imposed on businesses and non-state actors, and how should that role be integrated into the existing international human rights framework (e.g., a treaty)?​[26]  While it is certainly true that some businesses have no interest in being held accountable for the human rights impacts of their activities and will never voluntarily participate in the formulation of laws, regulations, and standards that could be used to hold them responsible for their violations of human rights, it is also likely that progress toward viable formulations of the duties and responsibilities of businesses with respect to human rights is hampered by a lack of consensus among states, businesses, multi-governmental organizations, NGOs, community groups, human rights activists, and other interested parties on how to frame and address key fundamental questions such as what are human rights; who should be responsible for human rights; and which human rights, if any, should businesses be responsible for and what should be the scope of that responsibility?​[27]

What are Human Rights?

Human rights have been described as those activities, conditions, and freedoms that all human beings are entitled to enjoy, by virtue of their humanity and regardless of their status.  Human rights are ideally thought of as being inherent, inalienable (i.e., they cannot simply be waived when they are violated by another agent, such as a state or a business), interdependent (i.e., realization of one right contributes to the realization of others), and indivisible, which means that they cannot be granted or taken away or selectively ignored.​[28]  One person’s enjoyment of human rights depends on universal respect for such rights and the actions of other members of society to the extent that such actions have an impact on that person’s enjoyment of his or her rights.​[29]  A variety of sources have been referred to in identifying and describing human rights, including the teachings of all of the world’s major religions, moral philosophy, natural law, and legal positivism. However, human rights transcend laws or cultural traditions.​[30]  Human rights are formed at the intersection of legal, moral, and social rights. Human rights should be protected under the law, and states and other parties should be legally obligated to respect human rights; human rights exist because they are moral and proper; and human rights ensure that people can live happily and safely together as members of society.​[31]

While the basic principles of human rights described above are fairly well settled, they obviously fall short of providing specific guidance regarding the scope of human rights.  Three different stances on this important question have been identified.​[32]  The first one, referred to as the relativist view, argues that human rights are culturally based, but has been widely criticized by business ethicists who believe that human rights are universal moral concepts that transcend religious, societal, and cultural norms and remain fixed across historical periods.  The second one, the restrictive view, limits human rights to basic moral rights (e.g., natural rights such as life, liberty, and property) and objects to lengthy lists of economic and social human rights on the grounds that recognizing such rights makes it impossible to set fixed limits and garner universal support among states for enforcement.​[33]  The third stance, the expansive view, is based on the belief that the basis for human rights is “human dignity” and includes desirable ends or ideals (e.g., a healthy life) that society might strive to achieve but for which it will not be condemned or punished if efforts fall short.  The expansive view can be seen in the broad principles of the United Nations Universal Declaration of Human Rights described in Chapter 2 of this publication and the human rights treaties that have been forged based on those principles since the UN was formed.

A variety of approaches have been used to describe human rights.  One way is to focus on some of the ways in which human rights impact the ability of people to participate fully in society: human rights include freedom to engage in certain activities such as being able to travel, engage in free expression, and practice a religion; human rights include freedom from certain conditions such as torture and slavery; human rights include access to services such as education, healthcare, a fair legal system, and the ability to work; and human rights include protections for vulnerable and disadvantaged groups such as the disabled, children, women, and refugees.  Another way to view the landscape is through the various categories of human rights that appear from an examination of treaties and other intergovernmental instruments:​[34]

	Fundamental rights: These are rights that no state, regardless of the situation, can ignore or violate and include freedom from slavery and torture, the right to life, non-discrimination, and the idea that everyone is born equal. 

	Rights in the legal system: Individuals must enjoy an equal legal identity and have access to courts that practice justice fairly (with a presumption of innocence), competently and impartially and treat individuals well and equally and must be free from arbitrary arrest and detention.  

	Rights in society: These include civil rights that allow individuals to participate in society and live with dignity on a daily basis free from interference by the state and include freedoms that ensure privacy, freedom of movement within a country, the right to marry and have children, to practice religion, freedom of expression, the right to a nationality, the right to seek asylum, and the right to property.

	Political rights: These include rights to allow people to participate in politics and in a fair political system (e.g., the rights to vote, to be a politician or government official, to form or associate with a political group, and to assemble publicly or privately to protest governmental actions or to raise awareness of an issue).

	Economic rights: These rights are intended to ensure that individuals have enough money and other economic resources to live with dignity in their community and include the right to work for fair wages and in a safe and healthy work environment and the right to rest and leisure (i.e., maximum work hours and required days off).

	Social rights:  These are rights that persons should expect from living in a society, including the rights to healthcare, education, food, water, and housing, some of which are fulfilled directly by the state and others of which are provided by people themselves with the assistance and protection of the state.

	Cultural rights: These rights allow people to freely participate in their culture without interference from the state and include rights to language, religion, and cultural activities.


Who is Responsible for Human Rights?

As discussed above, the standard view has always been that states are legally responsible for addressing the human rights of individuals within their boundaries for at least two reasons: it is the states who ratify the UN documents that articulate human rights, and states have the sole legitimate force over certain sovereign areas within which they claim authority over the individuals living and working there.​[35]  As part of their role as the primary responsible party for human rights, states are expected to set and enforce the rules on how non-state actors, such as businesses, operating within their borders impact the human rights of the state’s citizens, thus implying that the responsibilities of businesses with respect to human rights are those determined by the states.  A competing view is that businesses have responsibilities for human rights that are independent of the state, based on social expectations (i.e., a company’s “social license to operate”) or moral grounds.​[36]  This view is important in its own right, but has become particularly relevant given the growth in size and influence of transnational corporations (“TNCs”) and the difficulties that states have had in controlling TNCs and the impact of their activities on the environment and local communities and holding them legally accountable for violations of their human rights duties.  

A number of challenging impediments to enforcement have been identified and critiqued by human rights activists, academics, and policymakers, including the limited liability status for corporations and their agents that makes it difficult to hold persons, such as directors and officers, responsible for their human rights violations and those of their subsidiaries; the ability and willingness of wealthy corporations to bribe states’ officials to avoid enforcement of local human rights laws; the difficulties in obtaining jurisdiction over corporations that do business in a particular country yet maintain their headquarters and assets outside of the country; and delegating responsibility for activities often associated with human rights issues by outsourcing those activities to unrelated foreign entities.  Wealthy multinational corporations can also exert outsize leverage in foreign countries by conditioning new projects, and the financial investments and local jobs that go with them, on local politicians supporting laws and regulations that are relatively weak and that keep the costs of doing business in those countries (e.g., requirements regarding minimum wages, workers’ rights and benefits and environmental standards relating to the extraction of raw materials or manufacturing activities) down for the corporation.

In those situations, such as in many developing countries, where it is clear that states are unable or unwilling to enforce the human rights treaty obligations that they have ratified, including regulating activities of businesses, the only real hope is that businesses will assume human rights duties and responsibilities, either voluntarily or pursuant to some form of mandatory framework that creates business human rights obligations directly rather than through a state.​[37]  Arguably, the stakes are high for businesses, including the possibility of reputational damage and/or disruptions to supply chains caused by human rights crises in foreign countries, and there are real incentives for them to step in and take up the slack caused by a growing sense that environmental and social challenges are overwhelming the resources and regulatory tools of the public sector.  One commentator pointed out that “businesses can no longer leave it to markets, governments or a relatively weak civil society to respond ... [and] ... [i]t’s in businesses’ interests to take an urgent and proactive role in delivering the transformational change required.”​[38]  

While it is easy to say that businesses should “know better” and that shifts in public opinion should serve as a catalyst for companies to voluntarily acknowledge certain responsibilities with respect to human rights, one researcher found that “as of December 2011, less than 1% of the world’s some 80,000 multinationals [had] actually adopted human rights policies, performed impact assessments or tracked performance, devised means to ensure that they [did] not undermine human rights, or developed means to remedy human rights problems.”​[39]  The situation had not improved significantly by 2017, at least in the eyes of human rights activists skeptical about the implementation and effectiveness of voluntary standards such as the UN Guiding Principles on Business and Human Rights, when the Corporate Human Rights Benchmark Ltd. reported that only three firms in a cluster of companies operating in the apparel, agriculture and extractive industries scored more than 60% when benchmarked against metrics tied to the Guiding Principles and the average score across all companies was under 30%.​[40]  Performance data such as this has led to a growing belief that progress will only be made when a formal legal framework for business and human rights, rather than voluntary standards, has been created through a deliberative and consultative process.

What is the Scope of a Businesses’ Human Rights Duties and Obligations?

In order to begin understanding what society can and should expect from businesses with respect to human rights, a consensus must be reached on what duties and obligations should be placed on businesses.  While international human rights treaties have touched on topics that are relevant to the everyday operations of businesses around the world, as described elsewhere in this publication, those treaties have been primarily concerned with defining the duties and obligations of states rather than businesses.  One of those duties and obligations is to promulgate and enforce laws and regulations that provide guidance and standards for actions by businesses and other members of society.  For businesses, their initial steps in respect to international human rights should be complying with these domestic laws and regulations.  For example, the international human right of freedom from discrimination in the workplace is realized by businesses complying with laws that prevent them from making employment decisions based on factors such as gender, race, religion or age.

Articles 29 and 30 of the UN Declaration of Human Rights specify that no state, group, or person (presumably including business enterprises such as corporations) can infringe upon human rights.  Building on that basic concept, it seems easy to arrive at the position that businesses should not knowingly expose their workers to dangerous working conditions or rely on forced labor, but progress in even these areas has been slow.  However, looking at business activities through a human rights lens has raised novel and challenging questions when those activities bring into play rights that have traditionally been assigned to and carried out by the state:​[41]

	Social media businesses have been allowed to make their own decisions regarding the communications activities of visitors to their sites and can remove those communications if it is decided that they violate policies created and enforced solely by the business.  When a social media business removes a communication, does it violate the user’s freedom of expression and should the business have a legal duty not to infringe on users’ freedom of expression?

	Does a restaurant that fails to provide food to a homeless person who comes into the restaurant and asks for food infringe on the homeless person’s human right to be free from hunger and should restaurants have an affirmative legal duty to provide food in such situations?

	Does a utility company that provides electricity or water to households have a duty and obligation, based on human rights principles, to continue providing services to households that are unable or unwilling to pay?  Similarly, do hospitals have a duty to provide emergency medical services to patients without insurance or other means to pay for such services?


In each of the situations described above, the question is whether human rights duties imposed on states should also be applied to non-state actors such as businesses.  In some cases, the first steps have been left to the businesses themselves, as has been the case with social media businesses making their own decisions regarding political advertising on their sites and how data collected from visitors to the site is used within the business and shared with outside parties.  However, some states, pushed by a range of stakeholders including consumers and human rights activists, are now coming to realize that leaving these issues to businesses is untenable, although it may be too early to reliably predict the ultimate resolution.  An obvious problem in several of the cases is whether and how imposing human rights obligations on businesses will impact their ability to remain in business and create positive human rights impacts for their stakeholders (e.g., a restaurant required to fulfill the unmet needs of homeless people in its community for food may eventually not be able to achieve the minimum level of profitably necessary to remain in business, thus causing workers to lose their jobs, reducing the revenues of their suppliers and depriving governments of tax revenues that could be used to provide other support and assistance to the homeless community).

According to Brenkert, some have argued that businesses should be held responsible only for a limited list of human rights since they cannot perform acts and provide services that are within the exclusive realm of states such as offering or denying citizenship or conducting judicial proceedings.  At the other extreme are those who promote the idea that businesses are potentially responsible for all human rights depending on their relationship to the persons involved and/or how human rights may be infringed by the actions taken by the business.​[42]  One proposed solution to this debate has been the widely discussed framework of three different kinds of human rights responsibilities: “respect,” “protect” and “remedy.”  In general, it is agreed that businesses, as well as states, have duties to respect human rights (i.e., not infringe of the rights of others) and duties of mitigation and remedy when they violate the human rights of others.  As for protection, Ruggie has argued that this is the role of the state, not businesses. However, Donaldson believed that businesses had duties “to help protect from deprivation” for a few fundamental rights such as nondiscriminatory treatment, physical security, freedom of speech and association, minimal education, political participation and subsistence.​[43]  

The International Organization for Standardization (“ISO”), a worldwide federation of national standards bodies, developed ISO 26000 Guidance on Social Responsibility to serve as a guide for organizations on the underlying principles of social responsibility, recognizing social responsibility and engaging stakeholders, the seven core subjects and issues pertaining to social responsibility and on ways to integrate socially responsible behavior into the organization.​[44]  The second core subject of ISO 26000 is “human rights,” and ISO 26000 takes the position that states have a duty and responsibility to respect, protect and fulfil human rights and organizations have the responsibility to respect human rights by identifying and responding to members of vulnerable groups within their sphere of influence.  ISO 26000 points out that the responsibilities of organizations with respect to human rights are independent of the duties and obligations of the state, which means that organizations must act regardless of whether the state is unable or unwilling to fulfil its duty to protect.  At a minimum, organizations should avoid passively accepting or actively participating in the infringement of the rights of others, a duty that can only be discharged by undertaking due diligence.  Moreover, while the baseline responsibility for businesses and other non-state organizations is to respect human rights, they need to take into account stakeholder expectations that go beyond respect and may also want to make affirmative contributions to the fulfilment of human rights for their own sake.  

Corporate Social Responsibility

Complying with the laws and regulations established by states in order to fulfill their duties and obligations with respect to human rights is just one way that businesses can contribute to respect and protection of those rights.  Since the 1970s, there has been a growing movement for businesses to take matters in their own hands and voluntarily assume accountability and responsibility for the environmental and social impacts of their operational activities.  The concept is popularly referred to as corporate social responsibility (“CSR”), or “corporate citizenship,” and was first defined in as “the firm’s considerations of, and response to, issues beyond the . . . economic, technical, and legal requirements of the firm to accomplish social benefits along with the traditional economic gains which the firm seeks.”​[45]  One of the most cited definitions and models of CSR from the early years of scholarly work suggested that there were four primary criteria that should be used in evaluating organizational commitment and performance with regard to CSR: economic (jobs, wages, services), legal (legal compliance and playing by the rules of the game), ethical (being moral and “doing what is just, right, and fair”), and discretionary (optional philanthropic contributions) responsibilities.​[46]  

Most of the definitions of CSR incorporate the notion that it means going “beyond the law,” something that should be taken on voluntarily rather than because such actions are required by law or in order to relieve external pressures that arose before actions were taken and which the firm could not easily resist.​[47]  As time has gone by, businesses have implemented CSR principles in a wide range of relevant organizational processes including stakeholder engagement, community investment and involvement (e.g., philanthropic activities, sponsorships and volunteer programs), employee health and safety programs, product safety and quality initiatives, management of environmental impacts, supply chain management programs, investor relations programs, and reporting and communications.  

The growth of CSR has also been accompanied by a wide array of standards-setting initiatives relating to supply chains and other topics that are intended to set out the basic principles that businesses should refer to when practicing CSR and establish metrics that could be referred to in assessing corporate performance.  It is true that deliberations regarding many of these standards, which serve a role similar to treaty obligations, have been carried out with the participation and support of states, either on their own or as part of multilateral institutions such as the UN (e.g., the UN Global Compact) and the International Labour Organization (“ILO”). However, in large part these efforts have been driven by non-state actors, such as NGOs, that grew frustrated with what they perceived as states’ unwillingness or inability to regulate businesses and elected instead to try and make progress by “partnering with the enemy” and relying on consumers, rather than politicians, to push businesses to be more environmentally and socially responsible.  Standards setting initiatives have often been organized at the sectoral level, as described elsewhere in this publication, with well-known examples including the Electronics Industry Citizenship Coalition, Equator Principles, Extractive Industries Transparency Initiative and Fair Labor Association.  As standards have emerged, so have ideas about how to make businesses accountable for complying with those standards, with approaches ranging from sustainability reporting based on one of several reporting standards developed through multi-stakeholder processes (e.g., Global Reporting Initiative) to benchmarking using various types of “scorecards” to rank companies on their human rights performance.

CSR has been widely criticized by human rights activists, many of whom dismiss CSR as being nothing other than a marketing stunt by corporations that remain primarily focused on profitability and have little real interest in changing their business models to become more environmentally and socially responsible.​[48]  Organizations specifically focused on business and human rights tend to draw a distinction between what they refer to as the “business and human rights approach” and CSR, which they describe as being more concerned with enhancing brand value through a series of diverse initiatives including community development, environmental protection and corporate philanthropy.  These critics point to companies that widely tout the dollars they have spent on philanthropy and their pledges to social responsibility while continuing to engage in activities that violate universal human rights standards.  Those who view CSR as problematic also take issue with the fact that it is voluntary and guided by generally worded standards created outside any formal treaty system, a situation they believe is fundamentally at odds with the proposition that respect for human rights is and should be mandatory and not something that businesses can opt out of or pick and choose the way they act in relation thereto.  In addition, the critics point to CSR initiatives that lack real substance and which cannot be effectively assessed due to the lack of widely agreed metrics and independent verification systems.  In their view, attention to human rights, if there is any, is just one of many elements in a CSR program, which means that human rights do not always receive the attention that they believe is necessary and appropriate.​[49]

Governmental Actions

The UN Working Group on Business and Human Rights has argued that it is the job of governments to address governance gaps and market failures including, as specifically clarified in the UN Guiding Principles, taking necessary and appropriate steps to protect people against human rights abuse by business enterprises.  The Working Group noted that government pressure was one of the strongest drivers of corporate human rights due diligence and called on states to utilize the wide range of levers that they have available to advance corporate human rights due diligence including by:​[50]

	Using legislation to create incentives to exercise due diligence, including through mandatory requirements, while taking into account elements to drive effective implementation by businesses and promote level playing fields. 

	Using their role as economic actors to advance human rights due diligence, including by integrating human rights due diligence into the operations of state-owned enterprises and agencies that promote trade and investment, and into public procurement. 

	Promoting greater policy coherence within governments, including by adopting or strengthening the implementation of national action plans on business and human rights.​[51] 

	Providing guidance to business enterprises, including small and medium-sized enterprises, on human rights due diligence tailored to local contexts

	Facilitating multi-stakeholder platforms to promote dialogue on business-related risks to human rights, ways to address them and to strengthen monitoring and accountability, including in a sector context.


The Working Group noted several shortcomings in governmental leadership in addressing governance gaps.  For example, while the number of jurisdictions that have adopted legislation relating to human rights due diligence has been gradually increasing, many governments around the world have either failed to pass legislation that meets international human rights and labor standards, passed legislation that is inconsistent with those standards or legislation passed in other countries or failed to enforce legislation that would protect workers and affected communities.  When there is inconsistency across countries with respect to laws and regulations it becomes difficult for businesses operating in multiple countries to create standardized procedures, and governments have been slow to coordinate and harmonize their efforts.  The Working Group also highlighted the need for domestic legislation to strengthen the connection between human rights due diligence and legal liability for business enterprises (e.g., carefully targeted use of strict liability concepts which make appropriate use of evidence of adequate due diligence as a possible legal defense).​[52]

Small- and Medium-Sized Enterprises

The Guiding Principles are clear that the responsibility of business enterprises to respect human rights applies to all enterprises regardless of their size, sector, operational context, ownership, and structure. However, the scale and complexity of the means through which enterprises meet that responsibility may vary according to these factors and with the severity of the enterprise’s adverse human rights impacts.  As such, small- and medium-sized enterprises (“SMEs”) are expected to implement human rights due diligence processes and follow the steps outlined in the Guiding Principles, but are allowed to do so using policies and procedures that are appropriate to their size and circumstances.  Requiring human rights due diligence of SMEs makes sense given that even small operations can, in certain circumstances, have significantly adverse human rights impacts, and it is often argued that SMEs are actually better suited than larger companies to address human rights issues because the scope of their assessment process is more contained and their size makes them more flexible and allows them to implement changes quickly and engage with their suppliers in more direct ways.  On the other hand, SMEs are often overwhelmed by the Guiding Principles and wonder where they will find the resources to evaluate risks in their own supply chains and how they are going to find the necessary leverage to convince their business relationships to make changes in their human rights practices.  In addition, SMEs are often pressured by the demands of their larger customers and their owners may feel compelled to cut corners in their own operations and expose their own workers to unsafe working conditions.

A good deal of work has gone into addressing how best to support SMEs in carrying out their human rights due diligence responsibilities and the consensus is that SMEs can take certain steps on their own and can also benefit from support from the larger companies that have business relationships with the SMEs and thus have a vested interest in ensuring that they are acting responsibly.  As for SMEs, the UN Working Group on Business and Human Rights has recommended that they should seek support from employer and industry associations to learn about standards and tools for implementing the responsibility to respect human rights and how business operations may be involved in adverse human rights impacts; use existing processes for reporting on responsible business conduct and sustainability as platforms for implementing the Guiding Principles; draw on lessons from other compliance mechanisms and programs, including environmental sustainability, health and safety, anticorruption and anti-trafficking; and use peer support systems within and across different sectors to share knowledge and experiences on the implementation of the Guiding Principles.  For their part, larger companies are encouraged to incentivize respect for human rights in their business relationships with SMEs by integrating the Guiding Principles in supplier codes of conduct and contractual clauses; by providing guidance and capacity-building for subsidiaries, partners and other business relationships involving SMEs on the implementation of the Guiding Principles aimed at empowering local knowledge and ownership; and by providing guidance to SMEs’ partners on best practices towards the implementation of the Guiding Principles.​[53] 

The Working Group also noted the importance of SMEs to national economies, pointing out that SMEs generally accounted for more than 90% of all enterprises and provided two thirds of employment worldwide.  Accordingly, states should have their own interests in providing assistance to the SMEs within their borders and the Working Group called on states to raise awareness, provide dedicated support and incentivize SMEs to implement the Guiding Principles through a mix of mandatory and voluntary measures; to require respect for human rights by SMEs in public procurement processes and by SMEs benefitting from government loans, subsidies and financial services; to involve SMEs in the development of national action plans for business and human rights; to support the implementation of the Guiding Principles through guidance and standards of their development agencies; and to embed the standards of the Guiding Principles in existing processes and platforms for supporting SMEs.​[54]

Additional Issues and Considerations

In addition to the questions and topics described above, the debate regarding the role of businesses with respect to human rights, and how businesses’ duties might be enforced once they are agreed upon, is being played out in a variety of other contexts.  For example, there has been a great deal of activity with respect to states’ duties and responsibilities to regulate the activities of businesses domiciled in their jurisdiction in foreign countries where such activities involve human rights violations, regardless of whether such activities are unlawful under the laws of the country in which they have occurred.  The discharge of these duties, often referred to as “extraterritorial obligations,” is illustrated by laws such as the Foreign Corrupt Practices Act in the US, which has been used by US regulators to combat and punish unethical business activities by agents and affiliates of US companies in foreign countries.  

Businesses must also be attentive to the demands created by consumer activists who are now able to mobilize public opinion quickly via social media and organize to impose market-based economic sanctions, including boycotts, on companies that are found to have engaged in activities that violate fundamental human rights.  One important resource for trends in this area is the Centre for Business and Human Rights, which serves as a clearinghouse for the promotion of awareness of human rights violations relating to products and brands.  These activists focus both on the direct actions of businesses in their own operations, such as gender equity with regard to compensation and opportunities for advancement, and on shortcomings in how businesses are monitoring respect for human rights among their supply chain partners.  The potential reputational risks to businesses relating to human rights issues have increased substantially over the last few decades and human rights must become a core issue in every company’s risk management program.

The concerns of investors have moved beyond traditional issues of profitability to include the human rights performance of portfolio companies and the UN Working Group on Business and Human Rights has highlighted the role that entities in the investment community can play by implementing human rights due diligence as part of their own responsibilities under the UN Guiding Principles, increasing systematic requirements of effective human rights due diligence by their portfolio companies, setting expectations and interacting with the boards and senior executives of the companies in which they invest on human rights issues (e.g., asking questions about human rights policies and human rights due diligence in line with the Guiding Principles) and coordinating with other organizations and platforms to ensure alignment and meaningful engagement with companies.​[55]  The Working Group also called for scaling up the integration of human rights risk management and engagement as part of mainstream investment decision-making; increasing the environmental, social and governance requirements set by stock exchanges; involving investors and stock exchanges in national action plan processes; and promoting the understanding among investors the goal of human rights risk management is to prevent and address risks to people, not risks to investment.​[56]

There is also ongoing debate regarding attention, or the lack thereof, to human rights issues in negotiations in the World Trade Organization and elsewhere relating to global trading principles and trade agreements.  Discussions and decisions regarding the terms of trade among countries provide opportunities for establishing guidelines for “fair” trade and prodding states to take steps to regulate the actions of the businesses within their borders that carry out the underlying economic activities.; Developed countries have frequently used the generalized system of preferences to promote human rights, such as by requiring developing countries to take steps to eliminate the use of forced and child labor by their companies and to incorporate ILO standards into their domestic labor laws and regulations.  While this approach would appear to be well intended, critics argue that requiring changes too quickly, without support and reasonable transitional procedures, can actually reduce trade opportunities for poorer countries and worsen the human rights situation of workers in those countries.​[57]  As for bilateral trade treaties (e.g., “preferential trade agreements”), there has been an increase in attention to including provisions intended to promote human rights in areas such as labor rights, privacy, political participation, due process, cultural rights and indigenous rights.. However, the actual impact of such provisions has been difficult to gauge. The costs of enforcing treaty duties on these subjects for developing countries can be overwhelming and lead to ongoing disappointments similar to those that have occurred with respect to intellectual property rights protections.

In addition, there have been criticisms of global financial organizations, such as the International Monetary Fund and the World Bank, that their policies and practices negatively impact human rights.  These organizations certainly have the capacity and resources, even in an era of tightening budgets, to promote human rights through the support of project that, if done well, would alleviate poverty and improve economic and social conditions in communities of developing countries.  However, human rights activists, such as Human Rights Watch, have accused the World Bank of failing to acknowledge the risks of the programs it is financing or take steps to ensure that it respects the human rights of the people it is working to benefit.  Human Rights Watch has called for the World Bank to undertake due diligence, including by undertaking human rights impact assessment to identify the human rights impacts of its activities and avoid or mitigate adverse impact, and has prodded the states that support the World Bank to proactively push for reforms of internal processes relative to human rights issues.​[58]

Finally, there has been a concerted effort among NGOs and human rights activists to launch and support grassroots efforts among workers and communities in developing countries to assert their interests when companies seek to engage in large-scale ventures that are likely to have negative human rights impacts.  Community groups may organize to share information and develop strategies to engage in businesses in developing solutions for respecting and protecting human rights including maintaining a safe and healthy environment, protecting the health and safety of workers and their families residing in the community and preserving cultural identity at project sites.  One method used by NGOs is assistance with conducting a community-based human rights assessment to provide community representatives with the empirical information they need in order to understand the human rights impacts of new projects and to proactively engage with businesses in a truly informed consent process that covers the key impacts of the project on local workers and natural resources and establishes rights and processes relating to reparations for damages likely to be caused by the project.​[59]

The overall landscape relating to business and human rights has been transformed over the last few decades.  Businesses now have access to specialized groups formed to provide assistance to companies in operationalizing human rights (e.g., the Business and Human Rights Resource Centre, Global Business Initiative on Human Rights, Business for Social Responsibility, the Danish Institute for Human Rights, the Institute for Human Rights and Business, and Shift).  States have responded to calls for them to strengthen their actions relating to protection of human rights by developing and adopting national action plans on business and human rights and national human rights institutions (“NHRIs”), such as national human rights commissions, have shifted more of their attention toward business and human rights and providing platforms for discussions among the key players including businesses, government officials and representatives of civil society.​[60]  NGOs, community groups, and human rights activists around the world continue to monitor the conduct of businesses relating to human rights, publicizing abuses, organizing consumer boycotts, initiating lawsuits, and participating in complaint mechanisms established in various human rights standards to facilitate the resolution of disputes.​[61]
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_______________

Establishing and discharging businesses’ duties and responsibilities relating to human rights begins with understanding the scope and content of “human rights law”.  This is a complex area that has attracted an abundance of theorists and raised basic questions relating to the scope of human rights and which parties, including businesses and other non-state actors, have a legal duty to ensure that a particular human right held by another party (the “rights holder”) is respected.  This chapter discusses the efforts to develop and enforce legally binding human rights standards through the international treaty systems that establish rules and standards for how states should treat people and how people should treat one another.  Specific attention is paid to the fundamental principles the so-called “International Bill of Human Rights”, which includes the Universal Declaration of Human Rights adopted by the UN General Assembly in 1948 and two important UN human rights treaties: the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights.  Other core international human rights treaties address specific issues such as racial discrimination, discrimination against women, torture, rights of children, protection of migrant workers, rights of persons with disabilities and protection of persons from enforced disappearance.  Understanding of international human rights law also requires consideration of the international labor standards that have been drawn up by the constituents of the International Labor Organization (i.e., governments, employers, and workers) in order to set out basic principles and rights at work.  In addition, while much of the attention regarding international human rights law focuses on the activities of the UN and the various human rights-related instruments promulgated as a result of UN activities, notice must be taken of other influential regional intergovernmental organizations that have been active in the establishment of mechanisms to promote and protect human rights including non-binding declarations or binding treaties.

_______________

What is Human Rights Law?

Viljoen argued that “human rights law” is a manifestation of the moral claims associated with human rights as constitutional guarantees to hold governments accountable under national legal processes and transcend the vagaries of political, executive, and bureaucratic actions to ensure that basic human rights are available for everyone, including numerical minorities, the vulnerable, and the powerless.  Viljoen noted that history has shown that governments do not generally grant human rights willingly and that human rights activists often must struggle to close the gap between human rights and human rights law.  In fact, the chronological evolution of human rights law has been traced through three generations. First generation rights are “freedoms,” civil and political, which arose out of struggles in the eighteenth and nineteenth centuries to overcome authoritarian oppression and establish rights of free speech, association and religion and the right to vote (e.g., the Bill of Rights in the US and the Declaration of the Rights of Man and of the Citizen in France). Second generation rights emerged as the world became more industrialized and focused on “equality” and socio-economic rights including protection of workers from the harsh conditions in factories and states’ obligation to provide education and healthcare. Third generation rights are responses that began in the 1960s and 1970s to concerns associated with globalization and extreme poverty in some parts of the world and emphasize “collective” rights such as the rights to a healthy environment, self-determination, and development.​[62]

Human rights law has also been described as a system of rights and duties overseen and enforced by legal bodies to ensure that human rights are respected, protected, and enforced.  Central to this system is the notion of the “rule of law,” which means that persons live in a society that creates and supports a fair, working legal system under which everyone will be judged and protected by the same law, everyone will be equal before the law, everyone will have the same protection before the law, legal rules will be public knowledge without “secret” understandings known only to a select few, and individuals will have the right to find assistance to understand the law.​[63]  This means that states must incorporate recognition and protection of human rights into their domestic legal systems, and globally there is a strong correlation between a country’s adoption and respect for the rule of law and the level of human rights problems in that country.​[64] 

Another important feature of human rights law, which admittedly remains unsettled, is the specification of the party or parties that have a legal duty to ensure that a particular human right held by another party (the “rights holder”) is respected.  While states are the most important “duty bearers,” tasked with the duties and responsibilities set out in human rights treaties and other instruments as described below, it is clear that other societal relationships in which rights holders are involved arguably create duties for individuals, businesses, and other entities like universities and hospitals.  Duties have often been described as being either positive (i.e., the duty bearer is required to provide a good, service, or other benefits to the rights holder) or negative (i.e., the duty bearer is required to refrain from taking specific actions that might interfere with the rights of the rights holder).​[65]  

There is an extensive and intensive debate regarding the scope of the human rights duties and obligations of states and non-state actors like businesses including the extent to which the state is expected to intervene and provide protections to rights holders and guarantees that their rights will be respected by non-state actors.  Statements on the obligations and duties that international human rights law places on states have traditionally focused on respecting, protecting, and fulfilling human rights.  As such, international human rights law is based on the expectation that states will refrain from interfering with or curtailing the enjoyment of human rights, will protect individuals and groups from human rights abuses and will take positive action to facilitate the enjoyment of basic human rights.  In recent years, however, more attention has turned to states’ actions with respect to the promotion of human rights (e.g., proactively planning human rights education and introducing new human rights-related legislation) and preventing human rights violations from occurring as opposed to responding after the damage has been done (e.g., human rights education, publicizing existing human rights laws, and strengthening policing activities).  In addition, the scope of states’ duties to protect human rights is being scrutinized as efforts move forward to formalize the human rights duties and obligations of businesses and other non-state actors (i.e., what role will states be expected to play in enforcing the duties of non-state actors?).​[66] 

International law in general, as well as international human rights law specifically, is a combination of various elements often categorized as “soft” and “hard” international law.  “Soft law” has been described as codification of norms in various declarations and statement of principles that States agree to act in accordance with.​[67]  Soft law is “aspirational rather than strictly binding” and is to be contrasted with “hard” international law including customary law (i.e., norms and practices so widely accepted that they are considered binding for all States, regardless of any international organization membership) and positive international law (i.e., standards to which States explicitly bind themselves through signature and ratification of relevant treaties or conventions).​[68]  Since soft law is not intended, at least initially, to be binding on States, drafters often feel they have more freedom to create most expansive and detailed proposals; however, while soft law in and of itself is not binding it can nonetheless be quite influential, as has been the case with the UN’s Universal Declaration of Human Rights, and may ultimately evolve into customary law and serve as a basis for creating new treaties or conventions.​[69] 

Development of Legally Binding Human Rights Standards

Legally binding standards relating to recognition and protection of the rights of individuals, to the extent they existed, were largely based on constitutional provisions adopted at the national level.  The first steps toward what has become the modern international human rights framework were taken in the 1800s and early 1900s with the adoption of treaties on the slave trade and slavery, the recognition of humanitarian obligations during period of armed conflict (e.g., the Geneva Convention), the inclusion of provisions relating to the rights of minorities in the peace treaties signed at the end of World War I and the specification of fundamental workers’ rights in conjunction with the 1920 International Labor Organization Constitution, which came into effect following the creation of the influential International Labor Organization (“ILO”) in 1919.​[70]  The post-World War I League of Nations did take some preliminary steps toward establishing a human rights system, including the creation of specialized bodies to hear the complaints of minorities and persons living in mandate territories, but no real progress was made by the time that the world plunged back into a traumatic war that was notable for its racially-motivated atrocities.​[71]  

However, with the end of World War II and a tumultuous period of global unrest, states were finally ready to seek an international consensus on which individual rights and liberties that all states should respect, to establish mechanisms to promote their adherence to their human rights obligations, and to provide individuals with credible means for asserting claims of human rights violations to protect their expectations of enjoying those rights.​[72]  The creation of what has become known as the international human rights system began with the activities of the United Nations (“UN”) when it was first established.  It has since grown to include a comprehensive library of treaties and domestic laws defining human rights, a global community of international, regional, and national bodies to monitor and interpret human rights and an expanding array of tools to enforce human rights and respond to violations of those rights by states and other actors.  One of the principal objectives of the UN was to formally develop a basis for an international human rights framework, beginning with borrowing and adapting guidance and standards that had previously been included in national constitutions, customary law, and international treaties.​[73]  It was argued that in order for the UN to fulfill its mandate, as set out in its Charter, to ensure world peace through the establishment of conditions where states could maintain friendly relations, it was necessary for the members to promote universal respect for, and observance of, human rights and fundamental freedoms.

While human rights are not created and bestowed by states, the reality is that human rights flourish best when governments proactively put in place the laws, regulations, and grievance and remediation procedures that are necessary to define and protect such rights and regulate private and public behaviors and practices that impact the enjoyment of those rights by individual members of society.  In fact, states have traditionally been seen as the primary guarantors, as well as the most likely violators, of human rights.  States can, and often do, act on their own to guarantee certain fundamental human rights within their own territorial boundaries. However, many states have a notoriously poor record with respect to human rights laws and practices.  The lack of uniformity among the global community of nations with respect to recognition of and respect for human rights has led to the emergence of an international human rights framework that includes international treaties and other diplomatic instruments that are intended to establish rules that form a covenant between ratifying states and the international community with respect to the steps that the states will take in order to fulfill their duties to respect, protect, and fulfill the enjoyment of human rights within their borders.​[74]

International treaties have been described as efforts to establish rules and standards for how states should treat people and how people should treat one another.​[75]  An international treaty itself is an agreement governed by international law between states which creates legal obligations on those states.​[76]  International treaties cannot be forced on states and it is up to each state to willingly consent to and assume the duties and obligations that







	Article 4: Freedom from slavery or servitude (slavery and the slave trade are prohibited in all forms).

	Article 5: Freedom from torture and degrading treatment or punishment.

	Article 6: Right to recognition as a person before the law.

	Article 7: Right to equality before the law and equal protection against any discrimination.

	Article 8: Right to remedy by competent tribunal for acts violating the fundamental freedoms granted by constitution or law.

	Article 9: Freedom from arbitrary arrest, detention, and exile.

	Article 10: Right to a fair public hearing by an independent and impartial tribunal.

	Article 11: Right to be considered innocent until proven guilty.

	Article 12: Freedom from interference with privacy or attacks on reputation.

	Article 13: Right to free movement with the borders of each state and the right to leave and return to one’s own country.

	Article 14: Right to seek and to enjoy in other countries asylum from persecution.

	Article 15: Right to a nationality and the freedom to change it.

	Article 16: Right to marriage (only with the free and full consent of the intended spouses) and family.

	Article 17: Right to own property.

	Article 18: Freedom of thought, conscience, and religion.

	Article 19: Freedom of opinion and expression and the right to seek, receive, and impart information and ideas.

	Article 20: Right of peaceful assembly and association.

	Article 21: Right to participate in government and in free elections.



	Article 22: Right to social security.

	Article 23: Right to work, favorable work conditions, and just remuneration, and to join trade unions.​[81]

	Article 24: Right to rest and leisure (including reasonable limitation of working hours and periodic holidays with pay).

	Article 25: Right to adequate living standards, including healthcare, food, and housing.​[82]

	Article 26: Right to education.​[83]

	Article 27: Right to participate in the cultural life of a community, enjoy the arts, and share in scientific advancement and its benefits.​[84]



































	Workers’ rights, including freedom from forced labor, the rights to decide freely to accept or choose work, to fair wages and equal pay for equal work, to leisure and reasonable limitation of working hours, to safe and healthy working conditions, to join and form trade unions, and to strike.

	The right to social security and social protection, including the right not to be denied social security coverage arbitrarily or unreasonably, and the right to equal enjoyment of adequate protection in the event of unemployment, sickness, old age, or other lack of livelihood in circumstances beyond one’s control.

	Protection of and assistance to the family, including the rights to marriage by free consent, to maternity and paternity protection, and to protection of children from economic and social exploitation.

	The right to an adequate standard of living, including the rights to food and to be free from hunger, to adequate housing, to water, and to clothing.

	The right to health, including the right to access to health facilities, goods, and services, to healthy occupational and environmental conditions, and protection against epidemic diseases, and rights relevant to sexual and reproductive health.

	The right to education, including the right to free and compulsory primary education and to available and accessible secondary and higher education, progressively made free of charge; and the liberty of parents to choose schools for their children.

	Cultural rights, including the right to participate in cultural life and to share in and benefit from scientific advancement, and protection of authors’ moral and material interests from scientific, literary, or artistic production.





	International Convention on the Elimination of All Forms of Racial Discrimination (adopted 1965 and in force 1969).

	Convention on the Elimination of All Forms of Discrimination against Women (adopted 1979 and in force 1981).

	Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 1984 and in force 1987).

	Convention on the Rights of the Child (adopted 1989 and in force 1990).

	International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (adopted 1990 and in force 2003).

	Convention on the Rights of Persons with Disabilities (adopted 2006 and in force 2008).

	International Convention for the Protection of All Persons from Enforced Disappearance (adopted 2006 and in force December 2010).





	Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87). 

	Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

	Forced Labour Convention, 1930 (No. 29)  (and its 2014 Protocol ).

	Abolition of Forced Labour Convention, 1957 (No. 105). 

	Minimum Age Convention, 1973 (No. 138). 

	Worst Forms of Child Labour Convention, 1999 (No. 182). 

	Equal Remuneration Convention, 1951 (No. 100). 

	Discrimination (Employment and Occupation) Convention, 1958 (No. 111). 
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