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      Foreword

 
ALTHOUGH the “liability insurance crisis” of the mid-1980s has passed, the debate over the direction and impact of U.S. tort law continues. Critics of current tort law doctrines contend that they have discouraged innovation and thereby contributed to the slowdown of U.S. productivity growth. Defenders of the liability system disagree, responding that tort law has enhanced the safety of products sold and services delivered to consumers.

To date, little empirical research has been conducted to sort out these conflicting claims. The stakes are important. More than $100 billion a year is channeled through the U.S. tort system from manufacturers and service providers to lawyers and claimants.

In this book Peter W. Huber and Robert E. Litan, joined by a team of scientists, engineers, physicians, and attorneys, provide the first comprehensive look at the impacts of U.S. liability law on safety and innovation. The authors focus on five key sectors of the economy where liability appears to have had the greatest effects: the automobile, chemical, general aviation, and pharmaceutical industries and the delivery of medical services.

They find that the impact of liability trends has been highly uneven across those sectors. In some, such as general aviation, liability trends seem to have had devastating effects on innovation. In others, such as chemicals, tort litigation seems to have had little influence on innovation, though arguably it may also have failed to provide sufficient incentives for safety. The other sectors fall in the middle, with some examples in which the publicity generated by adverse liability verdicts has enhanced safety by reducing the demand for dangerous products, and other examples in which just the threat of tort litigation may have dampened research and innovation.

 
Despite the diversity of the findings, the project coeditors suggest that policy conclusions are warranted. Among other things, they point to the need for more certainty in liability doctrines, positive rather than negative incentives in the tort law for private actors to improve safety, and more systematic efforts to weigh the costs and benefits of liability doctrines themselves before they are unleashed on the private sector.

Peter W. Huber is a senior fellow at the Manhattan Institute for Policy Research in New York and counsel to Mayer, Brown & Platt in Washington, D.C. Robert E. Litan is a senior fellow in the Economic Studies program at Brookings, where he is also the director of the Center for Economic Progress and Employment.

The papers in this book were presented in draft form to a conference at the Brookings Institution in June 1990, which was attended by approximately 150 representatives of the corporate, public interest, and legal communities and by staff from the congressional and executive branches of the federal government. The authors of the papers incorporated responses to comments made at this conference where appropriate.

Caroline Lalire and Theresa Walker edited the manuscript, Pamela Plehn and Dawn Senecal verified its factual content, and Susan L. Woollen prepared it for typesetting. Jacquelyn Sanks, Kathleen M. Bucholz, Carolyn J. Hill, Elizabeth E. McKenney, David J. Rossetti, Evelyn M. E. Taylor, Anita G. Whitlock, and Kathleen Elliott Yinug provided valuable secretarial assistance. The index was prepared by Ward and Silvan.

Funding for this project was provided by the A. V. Starr Foundation, the Sloan Foundation, and the Center for Economic Progress and Employment, whose supporters comprise Donald S. Perkins, American Express, AT&T, Chase Manhattan Bank, Cummins Engine, Ford Motor Company, Hewlett-Packard, Morgan Stanley, Motorola, Springs Industries, Union Carbide, Warner-Lambert, Xerox Corporation, Aetna Foundation, Ford Foundation, General Electric Foundation, Prudential Foundation, Sloan Foundation, Smith Richardson Foundation, Institute for International Economics, and Alex C. Walker Education and Charitable Trust.

The views expressed here are those of the authors and should not be attributed to the trustees, officers, or staff members of the Brookings Institution.
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CHAPTER ONE

Overview

Peter W. Huber and Robert E. Litan



WE KNOW much more about how the liability system works than about what it achieves. The legal rules can be described with some precision and the lawsuits they decide can be counted with reasonable accuracy. The financial value of the much larger number of settlements that are never put to judge or jury can also be estimated, though less precisely, by reference to insurance company data on claims settlements. Even some ancillary social costs, such as those entailed by litigants themselves in pursuing lawsuits or those entailed by society at large in operating the court system, have been estimated with some measure of confidence.

But in the legal system the ease with which variables can be measured or described seems to vary inversely with their social importance. Narrow legal rules can be described easily and accurately, but in themselves they tell us little about the social consequences of the legal system. Cases that go to trial can be counted, and jury verdicts can be tabulated; however, most cases are settled, and the settlements, which are much more difficult to monitor and aggregate than verdicts, are far more numerous and consequential overall. The larger social impact of the law is found far downstream from the case report or the legal treatise, precisely where the effects of the law are most difficult to measure.

In recent decades it has been widely assumed that liability rules promote safety. The logic is straightforward. Accurately targeted liability law that imposes properly calibrated costs will raise the price of negligence, product defects, and accident to efficient levels, and thus reduce their frequency from levels that would otherwise be inefficiently high. Such reasoning has been embraced by many modern legal academics and is frequently invoked to justify expanded liability principles, especially so-called strict liability under which defendants can be held liable even without proof of their negligence.1

More recently, others—including one of the editors of this volume—have suggested that the broad and unpredictable sweep of U.S. liability law deters innovation.2 The logic here has been equally straightforward: when the legal costs of certain kinds of accidents are prohibitively high and unpredictable, entire sectors of enterprise shut down. Liability law will not promote anything systematically if it is imposed capriciously, if it imposes costs on superior options, or if it assesses damages that swing wildly. Such reasoning has been invoked more often in recent years to justify legislative or common law limits on liability.

Given the ubiquity and scope of the U.S. liability system, it is surprising that there is little empirical research to back up either assertion. Whichever side of this debate one is inclined to favor, the debate is surely important. The U.S. liability system is clearly a major force in the ordering of our affairs. A 1989 study by Tillinghast, a leading insurance industry consulting firm, estimates gross U.S. liability expenditures at $117 billion in 1987.

Of course, these gross figures do not represent net costs; some fraction of tort expenditures are returned to consumers. And insofar as the liability system does have positive effects on safety, it yields some offsetting benefits. Defenders of the current liability system may even argue that the safety benefits more than outweigh any gross costs, suggesting that the system yields net social benefits rather than costs. Some may also argue that liability awards contribute to a more just distribution of income or wealth.

Regardless of its net overall effects, the tort system may still be inefficient. Different studies have shown that roughly half of total awards and settlements are paid to attorneys and insurers for administering the claims settlement process.3 In contrast, according to the Tillinghast study, transaction costs consume 30 percent of the costs of the workers’ compensation system, 15 percent of health insurance, and just 1 percent of the social security system.4 The differential in costs between the tort system, which has both deterrence and compensation functions, and these latter programs, which are devoted only to compensation, provides a rough measure of the proportional cost of deterrence: anywhere between 20 and 50 percent of the average claim dollar.

Whether or not this money is well spent, by most accounts the gross costs of the U.S. tort system have been rising steadily. The Tillinghast study reports that U.S. tort costs “are escalating at a pace far faster than in any other modern, competitive economy.”5 One recent, widely publicized study suggests that the legal winds have recently begun to shift in favor of defendants.6 But another analysis of the same data reaches diametrically opposite conclusions.7 In any event, regardless of the trends in tort verdicts, most studies in this area have concluded that, after adjusting for inflation and population, liability costs have risen sharply in the last thirty years, and most especially in the last decade.8

Any effects the liability system may have on safety or innovation should have been growing more apparent as the scope of liability doctrines has expanded, the number of suits has increased, and the average size of awards has escalated. The analytical task, however, is not so straightforward. As we discuss later, an array of forces independent of the liability system exert constant pressure for improvements in both safety and innovation. Distenglanging the effects of liability from these other effects is fraught with complications. Nonetheless, the size, pervasiveness, and economic importance of the U.S. liability system require that some attempt be made to gauge its practical impact, particularly since the expansion of that system has been justified in large part on the assumption that the net effect would be beneficial.

This book represents such an effort. It brings together the views of a broad panel of experts on five sectors of the economy where the liability system seems to have had the greatest effects, whether positive or negative: the private aircraft, automobile, chemical, and pharmaceutical industries, and the medical profession. Ten chapters deal with those sectors; they appear in pairs. One author of each pair was invited to look primarily at the safety effects of liability, the other primarily at the innovation effects, but both were free to pursue their inquiry wherever it might lead. As an introduction to those sector-specific papers, two chapters provide important overview material. Gary Schwartz examines the key legal developments that have contributed to the differences between the U.S. liability system and tort law in Western Europe and Japan. Michael Moore and Kip Viscusi provide data to help assess the impact of liability costs on innovation in a broad array of U.S. industries.

We recognize that in certain respects the safety-innovation dichotomy that lies at the heart of the organization of this book may be oversimplified. In some cases, it is conceivable that the liability system can encourage both safety and innovation. Indeed, Nicholas Ashford and Robert Stone argue that this can and should be the case for the chemical industry. Other authors, however, present evidence for the contrary proposition: that liability has both detracted from safety and discouraged innovation.

The sector-specific analyses presented here, in the aggregate, constitute what we believe is the most detailed, yet comprehensive, study to date of the actual impact of U.S. liability law. The authors of these chapters were selected according to a few simple and, in our view, even-handed criteria. We looked, of course, for authors knowledgeable about particular industries. We sought (though not always successfully) to select nonlawyers who were nevertheless capable of assessing the effects of legal developments on these sectors. The authors gathered raw material for their inquiries from interviews (mostly confidential), searches of the preexisting legal and technical literature, and, when possible, comparative analyses of safety and innovation trends in countries with different liability systems. The authors presented their preliminary findings at a conference held at Brookings in June 1990, attended by approximately 150 representatives from the private and public sectors knowledgeable about the U.S. liability system and the specific industries studied. The authors have incorporated suggestions and responded to comments advanced at that conference.

Unsurprisingly, given the differences between the sectors examined and the number of authors involved in the project, the chapters do not converge on any single, solid consensus about the total impact of the U.S. tort system on American living standards. Instead, the chapters highlight the dangers of generalizing in this area. The effects of liability on both safety and innovation seem to vary greatly among different parts of the U.S. economy and society. Where the dollar costs of liability have been the largest, so too, apparently, have been the effects. The challenge for future researchers will be both to deepen the analysis of the impact of liability in the sectors analyzed here and to extend that analysis more broadly throughout the U.S. economy.

Still, in our view, the evidence offered here justifies several changes in tort doctrine designed to make the law more predictable and less inhospitable to efforts by firms and individuals to innovate and enhance safety. We discuss these suggestions in more detail later.

What Was Known Before

The current literature addressing the broader social impacts of the liability system is abundant, but mostly theoretical and speculative. The best-known writings that deal with the effect of that system on safety chronicle various mass disasters, or the mass exposures to certain substances or products, and their legal aftermath: Agent Orange, the Daikon Shield, and asbestos being the most prominent.9 There are, of course, many other accounts of unsafe products or practices that have been attacked, successfully or otherwise, in court. Those accounts, however, are not always careful about documenting whether liability really did precede the remedial measures it is said to have precipitated, or alternatively whether these remedial measures in fact corrected real problems. Similarly, while Eads and Reuter find from their interviews of corporate managers that product liability exerts a strong “pro-safety” effect on product design, they also confess that current liability law sends an “extremely vague signal,” since it does not indicate “how to be careful, or more important, how careful to be.”10

In perhaps the only statistical analysis of the safety side of this debate, George Priest has found little evidence that liability expansion has enhanced safety.11 His analysis shows that though the annual numbers of tort suits and liability insurance premiums rose sharply during the 1980s, injury rates for consumers and workers, death rates from medical procedures, and aviation accident rates declined no faster than they had been declining in the 1970s, when premium costs and the volume of tort suits were much lower. In addition, Priest points out, in areas of product liability, general aviation, and medical malpractice, accident rates have been declining steadily over exactly the same period during which claims and claims dollars have been increasing sharply; if courts had been attaching liability on grounds of accident prevention, then claims and claims payouts would have mirrored the accident rate.12 Elsewhere, Priest has argued that “data on deaths and injuries cast great doubt on the proposition that the liability crisis derives from an increase in underlying accident rates.”13 He concludes that “the achievement of the risk control objectives of our modern legal system is more difficult than has been imagined. . . . There is little chance that our judges will retreat from the objective of risk control but substantial need for them to learn how better to achieve it.”14 Priest’s work is obviously exploratory, and he does not pretend to have proved conclusively that tort law does not matter. In particular, his statistical work does not distinguish other factors that might have affected injury and death rates. Perhaps more consumers and workers would have suffered harm had tort suits been less numerous and compensation less generous. But Priest’s simple juxtaposition of recent liability and injury trends at least raises serious doubts that the benefits from expanded liability have been large.

Although defenders of recent liability trends dispute the conclusion implied by Priest’s work, they might also suggest that too little liability explains the absence of any demonstrable relationship between liability and safety. A recent compilation by Richard Abel, for example, highlights underclaiming for injuries from medical malpractice, occupational causes, and traffic accidents.15 Abel, as well as Ashford and Stone in this volume (in the context of the chemical industry), argues that underclaiming leads to underdeterrence, which may explain why the safety effects of liability have been as insubstantial as studies like Priest’s suggest or why an increase in claims and a simple lag structure could have produced the results Priest observes.

The literature on the innovation side of the debate is more limited still, though evolving. The most comprehensive and perhaps most widely publicized survey was conducted by the Conference Board, a well-known business research organization, which in 1986 asked 500 chief executive officers of large U.S. corporations about the impact of the tort system on their companies.16 Among other things, the study reported that roughly one-third of all firms surveyed, and nearly half of those claiming “major impacts,” had decided against introducing new products because of liability fears. And 58 percent of those who had experienced a major impact from liability had discontinued some of their products for the same reason.


 
Anecdotes about products said to have been withdrawn from the market because of liability concerns provide a second, though indirect, form of evidence. In this book, for example, Louis Lasagna cites the case of Bendectin (once widely used to alleviate pregnancy-induced nausea among women), while Robert Martin highlights the disappearance of small aircraft. Similar examples are cited in other studies. A study by the American Medical Association (AMA) on the development of new medical technologies found:


Innovative new products are not being developed or are being withheld from the market because of liability concerns or inability to obtain adequate insurance. Certain older technologies have been removed from the market, not because of sound scientific evidence indicating lack of safety or efficacy, but because product liability suits have exposed manufacturers to unacceptable financial risks.17



On the specific subject of contraceptives, the AMA notes:


In the early 1970’s, there were 13 pharmaceutical companies actively pursuing research in contraception and fertility. Now, only one U.S. company conducts conctraceptive and fertility research. Unless the liability laws are drastically altered, it is very unlikely that pharmaceutical companies will aggressively pursue research in this area.18



An expert advisory panel of the Food and Drug Administration (FDA), the American Academy of Pediatrics, and the Institute of Medicine have made similar statements about vaccines.19 Two other observers claim that “the distortions introduced by ‘skyrocketing’ punitive damage claims and awards have deprived patients of significant existing therapies and have inhibited research and development concerning new therapies.”20

Michael Porter recently completed a large study, The Competitive Advantage of Nations, based on a survey of more than 100 industries in the major industrial nations. One of his conclusions is specifically addressed to liability. In the United States, Porter states, “product liability is so extreme and uncertain as to retard innovation”; it “places firms in constant jeopardy of costly and, as importantly, lengthy product liability suits.” Porter finds the “risk of lawsuits is so great, and the consequences so potentially disastrous, that the inevitable result is for more caution in product innovation than [there is] in other advanced nations.”21 He recommends a systematic overhaul of the U.S. product liability system.22

The schismatic character of the current liability debate was sharply displayed by a pair of reports by the Conference Board. The initial study, relying largely on a poll of corporate risk managers, reported that the liability system generally encourages safer practices.23 As already noted, however, the follow-up study polled the views of top corporate executives in many of the same firms and reported that liability was adversely affecting innovation and the introduction of new products.24 It is possible, of course, that survey data of this kind reveal nothing but the biases of those surveyed, with risk managers prone to conclude that they are working effectively in response to outside pressures like liability, while corporate executives conclude that those same pressures are harming their businesses.

Both survey and anecdotal evidence are subject to criticism, however. Survey respondents, especially top-level corporate officials, can be quick to blame external forces for problems arising elsewhere. Anecdotes suffer from a similar drawback, since they too usually surface only through corporate complaints. Litan has recently attempted to examine more closely the available statistical data on links between liability and innovation, finding some but by no means conclusive evidence that liability has had negative effects.25 Viscusi and Moore supply further evidence of the same effects in this book.

Donald Elliott has suggested a useful structure for analyzing how laws that aim to deter may have fundamentally different effects depending on the details of just how the laws operate.26 Elliott distinguishes between “general” predictability (for example, planes sometimes crash) and “specific” predictability (this flight will go down), a distinction that he believes many discussions of deterrence have ignored. Elliott goes on to develop a point central to the debate in this book: “A person who knows that engaging in a class of activity will increase the risk of an adverse consequence may choose to restrict her participation in the activity, but how one conducts the activity is unlikely to be affected unless she also has information bearing on specific predictability.”27

Thus if tort law is sufficiently (and predictably) specific, one may expect safety benefits without across-the-board industry deterrence. If the law succeeds in deterring only generally, one may expect to see broad declines in levels of investment and innovation in those activities generally deterred. As Elliott goes on to argue:


If a company is engaged in the pharmaceutical business it can predict generally that it will probably be subjected to some punitive damage awards. It may even be able to predict roughly what the anticipated range of punitive damages awards will be over time. General predictability may lead to restricting participation in the pharmaceutical business (or to raising prices, thereby restricting the level of pharmaceuticals available to customers). In the absence of information about the liability consequences of specific predictability, however, it is unlikely that practices or modes of operation are going to be affected much. . . . Information going to general predictability may deter a general class of activities; only information about the liability consequences of specific practices or modes of engaging in the activity is likely to enhance specific predictability and thereby shape the way that the activity is conducted.28



Elliott has his own views about how well the U.S. tort system is currently performing as regards general and specific predictability. He notes that “the empirical support is surprisingly weak for the economic deterrence theory on which so much of the new tort law is predicated; it is hardly the stuff on which one would feel comfortable constructing a multibillion dollar change in public policy in any other area. Currently, the theory that tort law has a significant effect in regulating risk-creating behavior in the intended way is just that: a theory.”29

Dogs That Don’t Bark

The biggest problem in making any empirical assessment of the effects of U.S. liability law lies in the nature of what must be measured. The entire debate—on both sides of the issue—revolves around things that don’t happen. Many states have faced a similar question in connection with Good Samaritan laws, which limit liability for volunteers, rescuers, and the like. Those who oppose Good Samaritan liability limits point out that there are few cases on record of rescuers being sued. Supporters point out that the paucity of suits may simply reflect a paucity of volunteers and rescuers—the very problem that Good Samaritan laws are intended to redress. As another pair of commentators has noted, “Indirect costs . . . often defy quantification because they ... are most frequently manifested by the absence of action. Identifying, categorizing and counting the absence of action in an objective, statistically valid survey clearly is not feasible using current methodologies.”30 The challenge, in effect, is to count the dogs that don’t bark in the night.

On the safety side of the debate, the important question is how many accidents are successfully deterred. The Daikon Shield, for example, represents a failure of deterrence—the shield was widely marketed despite the liability system in effect at the time, and it was withdrawn from the market long before any serious litigation had materialized. The key question is to what extent the liability example set in the aftermath of that disaster has made for safer contraceptive options in the future. To answer that question, however, one must somehow measure injuries successfully deterred by the prospective threat of liability.

A similar census of things that don’t happen is required on the innovation side of the debate. One must somehow find ways to count valuable patents not sought, safe products not marketed, and needed services not supplied out of fear of liability.

Both inquiries are complicated by the fact that the baseline is constantly shifting. Whatever the liability system may achieve, safety is also affected by technological innovation, market demand, and regulatory pressure. Technology provides a first strong impetus for both safety improvement and innovation; indeed, innovation and safety are often strongly linked. Aviation technology, for example, improves year by year, and much of the progress simply reflects advances in electronics, guidance systems, composite materials, and airfoil design. Planes that are bigger, faster, more durable, and cheaper to operate have usually proved to be safer as well.

Market demand provides a second impetus for innovation and safety; consumers are by no means oblivious to safety considerations and, other things being equal, will normally favor safer options. Finally, agencies like the FDA, the Environmental Protection Agency, and the National Highway Traffic Safety Administration (NHTSA) screen out some products and practices before they are brought to market, and monitor others thereafter.

In short, many forces independent of liability spur innovation and safety. Isolating the particular and unique effects of liability can therefore be difficult. For example, safety in the United States improved steadily in the first half of this century, when a much more limited liability system was in effect. And safety trends in Europe have usually paralleled those in the United States, though European countries rely less on liability to induce safety than on direct regulation.

The difficulty of discerning the connection between liability and accidents that do not happen, or innovation that does not occur, is compounded by the reticence of those most immediately involved. Providers of goods and services have little incentive to be forthcoming about the issues. Even if liability does encourage safer practices, no obstetrician or car company will wish to spend much time advertising the connection. Nor will providers care to dwell at length on the fact that they no longer sell a life-saving vaccine, or have decided not to market a safe substitute for asbestos. To concede positive safety effects resulting from liability is to invite more liability; to protest adverse effects on innovation is to identify a company with static or obsolete technology.

Finally, the inquiry is further complicated by the difficulty of interpreting trends that can be observed. A decline in the number of general practitioners willing to provide obstetrical services, for example, may reflect a loss of needed, safety-enhancing services. Or it may reflect inevitable and desirable specialization, which centralizes complex services in urban centers where they can be provided by the most experienced practitioners with the best available technology. The collapse of the general aviation industry almost certainly makes life more dangerous for those who continue flying in aging planes, but the overall impact on safety must also take into account those who stop flying altogether.

Findings in This Book

Expressly or by implication, most of the authors in this volume agree that the effects of the liability system, whatever they may be, depend on much more than the narrow question of whether liability is imposed, or on the still narrower question of what legal standard (like “negligence” or “strict liability”) is applied. The authors all recognize that jury trials, contingency fees, long-tail liability, the sheer size of awards, and the stigmatizing effect of punitive damages, along with adverse publicity, market forces, and regulation are at least equally important.

Common “Safety” Themes

Most of the authors addressing the safety side of the debate found little direct or statistical evidence that specific liability verdicts have led to the development and introduction of substantially safer products. Judith Swazey’s comment is typical: “From the sketchy and insubstantial information that is available, it seems reasonable to conclude that product liability law and litigation have had only a marginal impact on the development of safer drugs ... as one factor in decisions not to bring new agents to the market or to withdraw marketed drugs.” To be sure, several authors, notably John Graham and Swazey, agree that liability has on occasion impelled expansion or modification of warnings. Considerably less clear is whether these changes have had any positive effect on safety.

The dearth of evidence regarding product design does not mean, however, that the authors found that liability has no safety effects. A number concluded that tort verdicts adverse to defendants enhance safety indirectly by reducing the demand for the affected products and services. Many providers are acutely concerned about loss of reputation in the aftermath of widely publicized accidents or product defects. As several of the authors suggest, the publicity often precedes rather than follows the litigation. But tort victories for plaintiffs can help sustain or amplify adverse publicity and its impact on consumer demand.

For example, after reviewing five major safety controversies affecting the automobile industry, Graham concludes that the “indirect effect of liability on consumer demand—operating through adverse publicity about a product’s safety and a manufacturer’s reputation—is often the most significant contribution of liability to safety.” In his study of private aircraft, Andrew Craig likewise concludes that liability may play some useful role in disseminating the results of investigation attendant on a lawsuit “through consumer advocate publications or traditional media.”

When the tort system makes mistakes, of course, the publicity it generates can be positively harmful. In his chapter on the medical profession, Stanley Reiser argues that physicians’ fear of being wrongly attacked in court has adversely affected the delivery of health care by eroding the trust once inherent in the doctor-patient relationship. The spillover of negative publicity from the Daikon Shield litigation (which unquestionably was directed at an inferior product) all but eliminated intrauterine devices, though many such products remained generally desirable contraceptive options. Similarly, the adverse publicity about childhood vaccines generated through litigation may have deterred immunization that would have provided considerably more benefit, overall, than harm.

Whatever the net impact that the tort law has on safety, most of the authors who examined the issue concluded that factors outside the liability system provide the more important safety impetus. Reiser finds that the medical profession’s standards of responsibility are the dominant influence for safe practice by physicians. Regulation is likewise the most important governmental factor in ensuring safety of pharmaceuticals and aircraft. Both Graham and Murray Mackay conclude that, at least in its early years, the NHTSA had an equally strong impact on car safety. One clear exception was the failure of the Consumer Product Safety Commission to regulate adequately all-terrain vehicles (ATVs); Graham describes regulatory response here as modest, weak, and belated.

Andrew Craig, writing on the subject of general aviation, describes the synergistic effects of liability and regulation in one case study but emphasizes the dominant role of the Federal Aviation Administation (FAA) and the National Transportation Safety Board (NTSB) in several others. He finds that “no firm conclusions can be reached about the relative influence of . . . liability and . . . regulation ... in improving the safety record of general aviation. ... In general, it appears that. . . liability. . . has acted more as a constraint than as a function for producing safety.”

The authors also found evidence supporting the view expressed by Eads and Reuter that the liability system sends confusing signals regarding safety, largely because courts and regulators often reach markedly different conclusions about how accidents are caused. Lasagna notes the dramatic difference between the FDA’s pronouncements on Bendectin and various vaccines and the far more negative effect the legal system has had on these same products. Martin describes a sharp divergence between the post-accident findings of the NTSB and FAA and those implicit in patterns of litigation in the courts. “Accident investigators dispatched by the government agency charged by Congress with finding the probable cause of aircraft accidents find that a design or manufacturing defect in the airplanes caused none of the accidents [over 200]. Yet plaintiffs and their lawyers file lawsuits claiming that design or manufacturing defects caused 100 percent of the same accidents.” Reiser likewise concludes that the incentives created by the liability system are often at odds with those that the professional medical associations have deemed to be best adapted for improving the quality of medical care.

Graham concludes that the uncertainty inherent in the tort system explains why it appears to have had so little effect on product design. He reports that “many auto engineers in the industry believe the legal process offers them limited information about how to improve the safety of their product.” He further finds that the effect of liability on the safety of passenger cars is not detectable in aggregate fatality trends. Indeed, he concludes that there is “no evidence that expanded liability . . . has been a significant cause of the passanger safety improvements witnessed since World War II.”

In fact, several authors claim that the current liability system may even have adverse effects on the safety of long-lived products. Aircraft are built to last for decades, and cars are often on the road for many years. Yet litigation often arrives years after designs have been changed and improved; in the meantime, regulators or manufacturers often identify possibilities for improvement in such products before the legal system makes any pronouncement. In such a context, liability may be counterproductive.

For example, Graham notes in one of his case studies that Ford officials feared that a design change could easily be interpreted by juries in future liability actions as an admission that the prior design was defective. More generally, sometimes vehicle manufacturers have delayed for years making decisions on feasible designs to improve safety. Graham also concludes that liability considerations probably did contribute to the decisions of manufacturers to phase out tension relievers on seat belts. Slack seat belts are less safe than snug ones, but safer than seat belts that aren’t buckled, and studies show that comfort (enhanced by tension relievers) increases the use of belts. Thus, Graham continues, the safety effect of eliminating tension relievers is far from clear.

Martin delivers a much more negative verdict on the safety impact of tort law in the private aircraft industry, by showing that the rate of safety improvement in general aviation has actually slowed as liability has expanded. He reports a “sharp downward trend [in the accident rate] for the twenty years [from 1950 to 1970] that were free of the influence of strict liability, in contrast to a significantly flatter downward trend in the accident rate over the twenty years after the intervention of strict liability and the litigation it has spawned.” From these data he concludes that “strict liability has demonstrated no tendency to promote the safety of flight and, indeed, may have retarded it.”

One chapter, however, expresses a much different view of the safety effects of liability law. Ashford and Stone argue that in fact the U.S. liability system vastly underdeters, at least with respect to the chemical industry. The reason, they find, is that except for such “signature diseases” as asbestosis and mesothelioma, which are clearly attributable to exposure to asbestos, it can be extremely difficult for juries and courts to link specific chemical agents with particular adverse health outcomes. In addition, the victims of harmful chemicals are often workers, whose compensation is strictly limited under workers’ compensation. As a result, Ashford and Stone argue, chemical producers have yet to be confronted with proper incentives for making safer products. At the same time, they also conclude from their analysis of innovation theory that the uncertainties created by liability in the chemicals industry may actually promote the innovation of safer chemicals that reduce the uncertainties of liability exposures for chemical producers.

On balance, however, the documented direct linkages between liability and safety thus far are weak. In most of the sectors examined, other factors—primarily regulation and bad publicity—seem in the aggregate to provide much more important incentives to providers to improve the safety of products and services. Liability may, however, play an indirect role in amplifying the safety-enhancing effects of both reputational concerns and regulation; in the first instance, by promoting dissemination of safety-related information, and in the second, by helping regulators identify potentially unsafe products and encouraging them to take remedial action. And in certain sectors—notably chemicals—the safety effects of liability may appear insubstantial because in fact the current system underdeters and thus fails to provide sufficient incentives for safety.


Common “Innovation” Themes

Like the safety authors, the authors of the innovation chapters also looked to a combination of anecdotal and historical evidence to assess the impact of liability in specific industries and sectors. Viscusi and Moore also performed a statistical analysis of a newly compiled data series on insurance losses for various sectors of the economy for the period 1980–84, or the years when the so-called liability crisis of the 1980s first came to public attention. They attempted to determine whether differences in liability costs across industries were related to differences in various measures of innovation. They found that for industries with relatively low liability costs the liability system appeared, if anything, to enhance innovation. But in industries such as general aviation, in which liability costs rose sharply during the early 1980s and became a significant share of total costs, liability does seem to have dampened innovation.

Expressly, or by implication, the authors of the innovation case studies generally agreed with Viscusi and Moore. All the authors focused primarily on design, rather than manufacturing, defects. Martin, for example, notes that virtually all aviation product liability cases have involved claims of defective design. Similarly, in his discussion of vaccine litigation, Lasagna notes that in the 1950s and 1960s litigation over defective vaccine designs was more common than over defective batches of particular vaccines. Few of the authors offer much comment on manufacturing defect cases, from which one may perhaps surmise that these are much less problematic.

The case studies identify some concrete instances of the liability system’s negative impact on innovation. General aviation appears to have suffered broad systemic effects; some segments of the industry have almost folded, apparently in large part because of the pressure of liability. In several industries—most notably some types of pharmaceuticals and small aircraft—the combined effects of uncertainty and high awards seem to have discouraged the research, development, and marketing of entire categories of products. Laurence Tancredi and Dorothy Nelkin suggest that fear of malpractice liability has in certain areas curtailed the use of innovative medical procedures, while stimulating in other areas (especially obstetrics, with a major increase in Ceasarean sections) excessive “defensive” medicine.

Several authors also discern an active, marketwide, liability-driven retreat from such things as obstetrics and the marketing of vaccines. Reiser argues that, the effects of informed consent aside, liability has transformed medical practice in ways that are fundamentally inimical to better health care. Mackay discusses various examples of auto design in which European manufacturers and consumers have either initiated or been the first to gain access to innovative design improvements. Martin presents figures on the declining rate of introduction of new light aircraft in the decades between 1950 and 1990, suggesting that this decline is a direct effect of expanding liability.

Lasagna concludes that at least for a few identifiable classes of products, liability has had a demonstrably depressive effect on innovation. On the
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