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PENSIONS AS PROPERTY

This book explores the impact of the European Convention on Human Rights (ECHR) when defining and protecting pension entitlements as property rights.

The sustainability of pension systems in Europe is threatened by ­mounting public debt and demographic shifts. In recent decades, governments have addressed these challenges by implementing reforms to balance financial stability and guarantee adequate retirement benefits. Many of these reforms have faced legal challenges from activists and lawyers in domestic courts, based on ‘stand-still’ and ‘non-retrogression’ constitutional principles. However, Article 1 of Protocol No. 1 of the ECHR offers an alternative approach that protects social security ­entitlements, including pensions, as private property, deserving of ­protection against unjustified state interference.

This book explores the historical legal rationale employed by the Court to establish social security entitlements as private property. It further examines how the Court has assessed reforms through a proportionality assessment that weights public interests against individual rights. This analysis distils key principles such as reasonableness, non-discrimination, and fair distribution of burdens that can guide policymakers towards responsible, rights-compliant reform.

Hartmann-Cortés prompts critical inquiry into an often-overlooked ­framework that will be of interest to policymakers, legal scholars, and anyone engaged in debates at the intersection of pension law, property rights, and social welfare law.




For Lily, with my love and thanks
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FOREWORD

This book by Kevin Hartmann-Cortés – a brilliant young researcher – is the result of his PhD research defended in 2023 at UC Louvain. The author examines how the European Court of Human Rights protects pensions as property 
under Article 1 of Protocol N° 1 (A1P1) and how this framing has shaped pension reform throughout Europe.

One could argue that the main question of the book deals with the kind of legal protection, if any, pension entitlements receive when pension reforms 
occur. The central claim is that, although property protection under A1P1 is limited and qualified, the principles developed in the Court’s jurisprudence have distributive implications. The author claims that the ECtHR has interpreted A1P1 in such a way that it grants stronger protection to the most vulnerable retirees from the heaviest burdens of reform.

It is exactly this analysis which should inspire pension reforms. Property 
rights under A1P1 do not overrule pension reforms but delimit clear borders. After all, most pension reforms provoke political tension leading to legal 
mobilization by individuals or groups who consider their rights infringed or violated.

The analysis of the author is more than outstanding. Out of the case-law he distills a coherent theory whereby the essence of A1P1 is defined contextually by three factors: (i) the scale of the interference of the reform, (ii) the nature of the pension entitlement, and (iii) the vulnerability of the claimant. The conclusion is clear the property right on pensions under A1P1 is not a fixed, abstract threshold. Hence reforms are more likely to be compatible with A1P1 when they are temporary, moderate in scope, applied broadly, and preserve a basic level of income. Even reforms establishing permanent cuts to benefits may be permissible if reductions are modest and individuals retain meaningful financial autonomy. Even certain aggravating factors, such as retroactivity, can be tolerated when joined by mitigating elements like modest reductions, broad distribution, or the preservation of income security. The overall assessment depends on how these features interact in a given case. Yet there is a hard limit: once a reform deprives individuals of the means to secure a basic livelihood, the “essence” of the right is considered undermined, and no other configuration can justify the measure.

My conclusion is clear. This book is an absolute must-read for both policymakers and pension lawyers. Policymakers can learn from it how far they can 
go when implementing pension reforms. Pension lawyers will find practical tools in it to test the extent to which pension reforms are permitted under A1P1.

This book is the culmination of Kevin Hartmann-Cortés’s extensive work. At the time of writing this foreword, it was unclear what the future held for Kevin. But one thing is certain: this young man has a very bright future ahead of him. Rarely have I had the opportunity to work with someone so talented, honest and intelligent. But above all, he is a very nice person.

Leuven, Yves Stevens, 16 November 2025

Yves Stevens is a full professor of pension law at the KULeuven.
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Introduction

Pension systems are at the heart of modern welfare states. They provide a stable stream of income in old age,1 precisely at a phase of heightened vulnerability.2 Pension benefits amount to 72–85 per cent of the total income share of the elderly population in Europe.3 Yet, these systems face mounting pressures. Demographic ageing,4 fiscal constraints,5 labour-market changes6 and increased reliance on financial markets7 pose persistent challenges to their sustainability8 and adequacy.9 In response, most states adopted wide-ranging reforms10 that triggered intense political debate and social conflict, eventually giving rise to legal disputes.11

These legal disputes revolve around a central issue: What form of legal protection, if any, should pension entitlements receive? Answering this question requires examining how given legal frameworks classify such entitlements.12 That classification determines both the degree of protection pensions enjoy and the limits of state discretion in reforming their systems.

Among the available legal frameworks for adjudicating pension disputes, the human right to property is both prominent and yet insufficiently explored in the literature.13 This book examines what it means to conceive pensions as private property and what kind of protection arises from that characterisation. It further considers what this perspective reveals about the meaning, scope and limits of property protection in the pension context. To do so, it appeals to the framework provided by Article 1 of Protocol No. 1 (A1P1) of the European Convention on Human Rights (ECHR).14

Since the 1970s, A1P1 has given rise to a substantial body of jurisprudence, as residents across Europe have challenged pension reforms before the European Court of Human Rights (ECtHR) for breaching the right to the peaceful enjoyment of possessions. This jurisprudence has developed a set of rules, normative requirements and constraints that Council of Europe Member States are expected to observe.

The central claim of this book is that, although property protection under A1P1 is limited and qualified, the principles developed in the Court’s jurisprudence have significant distributive implications. The ECtHR has interpreted A1P1 in a way that grants stronger protection to the most vulnerable retirees from the burdens of reform. These are individuals whose pensions are near subsistence level and who depend on them for survival. This distributive logic obliges policymakers to prioritise such retirees when designing reforms to comply with the Convention. It also shapes how property protection allocates burdens and gains of pension reforms and the extent to which it is concerned with intergenerational fairness.


I.Disputing Pension Reforms

Pension reforms are highly contested because they distribute resources across time.15 Since there is no such thing as a ‘neutral’ distribution of resources,16 reforms inevitably shift burdens and benefits,17 reshaping inequalities within and between generations.18 Pareto-efficient19 reforms are rare.20 Therefore, most reforms create winners and losers, provoking political tension21 which often leads to legal mobilisation by affected individuals and groups.22 The ‘judicialisation’ of socio-economic disputes reflects the centrality of pensions as a component of the social contract as well as the perceived need to secure accrued entitlements against abrupt or arbitrary change.23 This trend is visible across Europe and beyond.24

Legal disputes about pension reforms engage questions about the permissible scope of legislative discretion, the degree to which participants should enjoy legal certainty and the protection of their expectations. Pension entitlements, after all, have long served as a central mechanism for shielding older cohorts from poverty, particularly during periods of economic crisis.25

To adjudicate pension disputes, courts must first determine the legal nature of the entitlements at stake.26 The standard framework for thinking about pensions is the ‘multi-pillar’ model: statutory (first pillar), occupational or supplementary (second pillar) and voluntary savings (third pillar).27 However, while helpful for comparative analysis, this model offers little guidance to a judge. It oversimplifies the institutional diversity of pension systems and does not capture the legal complexity of entitlements themselves.28

Pension systems are path-dependent29 and shaped by political decisions on solidarity and risk-sharing.30 In a sense, they have different ‘identities’.31 Therefore, even if most legislations and legal orders include the word ‘pension’ or even ‘right to a pension’, they can convey different things.32 For instance, the right to rest,33 a compensation for withdrawal from the labour market,34 a part of the wage structure,35 deferred salary,36 reward for services,37 a form of savings,38 a collective insurance,39 a social insurance,40 a form of shared citizenship,41 or, as it will be explored in this book, a form of private property. Given this diversity of approaches, pensions are best seen, at the abstract level, as multi-dimensional constructs that combine institutional design with individual legal rights.42 For courts, appealing to one or another conception would shape their expectations about the security of accrued rights, the distribution of risk between state and individual and the degrees of state discretion to adjust these entitlements.43



II.Analytical Framework: Private Property under A1P1

This book adopts the right to property under A1P1 of the ECHR as the analytical framework for examining pensions and pension reforms’ litigation. Justifying this choice requires addressing two separate questions. The first considers why property provides an appropriate conceptual lens for analysing pension entitlements. The second consists of why A1P1, in particular, provides an interesting framework for the study of pensions and for engaging into broader debates on social policy, resource distribution and pension design. Both of them will be addressed in turn.


A.Why Private Property?

Private property is not an obvious framework for analysing pensions or pension reforms.44 Three challenges cast doubt on its suitability. First, property protection is often reduced to misleading caricatures that obscure its actual function. Second, there is persistent uncertainty regarding the scope of property protection in pension matters, particularly in the distinction between funded and unfunded schemes. Finally, property competes with other legal frameworks, such as social security or constitutional law, that appear more naturally attuned to pensions. Each will be addressed in turn.


i.Misleading Radical Views of Property

William Blackstone once suggested that ‘[t]here is nothing which so generally strikes the imagination, and engages the affections of mankind, as the right of property’.45 This emotional appeal helps explain why, in everyday political discourse, two radical views of property persist: one that casts it in absolutist terms, and another that treats it with scepticism. Both framings raise doubts about whether property can serve as an adequate framework for analysing pensions and pension reforms.

For the absolutist view, which is a form of ‘everyday libertarianism’,46 any public redistribution or regulation constitutes ‘theft’ or represents an illegitimate intrusion on someone’s natural property rights.47 Property becomes a sacrosanct right immune to any consideration of social welfare or collective needs.48 For them, accepting otherwise would render property protection meaningless. On this account, altering existing distributions of resources is deemed unacceptable by definition. This stance rules out property as a helpful analytical framework, since it would condemn virtually any reform in advance.

The sceptic view approaches the property framework with suspicion.49 Its departing point is assuming that property protection is used to advance a conservative or anti-redistributive agenda. Property law is read as a device that ‘codes’ existing power relations, thereby prioritising, shielding and hedging the interests of the wealthy against collective claims.50 This scepticism draws on property law’s historical role in entrenching inequality and rests on the assumption that property protection is indifferent to distribution, reproducing existing inequalities without regard to broader social circumstances.51 From this perspective, property seems too compromised to provide a credible framework for pensions, which are explicitly designed to address distribution and solidarity.

These two sets of views are misleading because both reduce property and its legal protection to caricatures. One of the goals of this book is to show that property protection is more nuanced than those reductive views through the study of the ECtHR’s jurisprudence. Against the absolutist view, the ECtHR’s jurisprudence shows that property protection is not incompatible with redistribution and regulation. On the contrary, property rights operate within a broad regulatory space, so long as redistributive measures carry democratic legitimacy.52 Against the sceptical view, the case law shows that property protection is not indifferent to existing inequalities. The Court calibrates the strength of A1P1’s protection according to the vulnerability of claimants, giving more weight to those most dependent on their pensions. Ultimately, property protection under A1P1 is neither the rigid shield imagined by absolutists nor the empty tool of domination assumed by sceptics. It functions as a structured and flexible framework that can accommodate various purposes, like welfare and human flourishing,53 but also redistribution and regulation, while still protecting core entitlements.



ii.The Scope Problem: Funded versus Pay-as-You-Go (PAYG)

Whenever it is accepted that the private property framework could be useful to analyse pensions and pension reforms, there is a discussion on the scope of such a framework. The question surrounding that discussion is as follows: Can property protection meaningfully encompass all pension entitlements, or only certain types of them?

This issue emerges from the long-standing debate between funded and PAYG systems.54 Funded schemes, as opposed to PAYG schemes, are often assumed to create clear property rights through individual accounts or accumulated financial assets that participants ‘own’ and can defend against governmental interference.55 This perception is reinforced by the ideal of the ‘ownership society’, promoting self-reliant ‘worker-capitalists’ who manage personal risks and accumulate financial assets.56

The conventional distinction between funded and unfunded schemes, and its implications for private property, presents itself as both coherent and persuasive. Funded schemes are claimed to create property interests, since their financing creates identifiable assets that belong to participants and therefore attract the protection of property law.57 In this view, property is understood as a pre-political entitlement,58 attaching automatically to the assets accumulated in the fund. Because property rights are thought to shield individuals from arbitrary interference, this understanding suggests that participants in funded schemes enjoy greater security than those in PAYG systems, whose entitlements rest on shifting political decisions. Funding, in this case, would hedge individuals from a perceived ‘political risk’.59 Furthermore, it is taken to guarantee more reliable payments in the face of demographic pressures that threaten the sustainability of unfunded pensions. This view, however, collapses under serious legal scrutiny.

The first difficulty of the conventional view is its definitional incoherence. It is highly contested what the relevant ‘property’ actually is:60 The underlying assets managed by trustees? The account balance, or the promise of a future benefit? Debates over surplus allocation, employer powers and trustee duties reveal that ‘ownership’ is intensely mediated, limited, and governed by complex rules that resist simplistic classifications.61 The participant’s relationship to pension assets, therefore, operates through multiple layers of institutional mediation that substantially qualify any straightforward notion of individual control or ownership.62 Defined Benefit plans illustrate this difficulty






iii.The Proxy Challenge: Competing Legal Frameworks
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