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The inflammatory case of R.A.V. v. City of St. Paul, which is the subject of this book, turned out to be an exceptional victory for everyone’s First Amendment rights. Yet it was largely misunderstood and misinterpreted by the press as concerning whether cross-burning should be punished—particularly cross-burning outside the home of a black family, the only black family on the block of a working-class neighborhood.

The defendant’s lawyer, however, had no difficulty in agreeing that cross-burning should be punished. Neither, ultimately, did the Supreme Court. As Justice Antonin Scalia said, “St. Paul has sufficient means at its disposal to prevent such behavior without adding the First Amendment to the fire.”

It was the First Amendment, not cross-burning, that powered this case. At issue was a municipal ordinance so overbroad that its effect, if adopted by other cities and states, would have chilled the speech, both verbal and symbolic, of large numbers of protesting citizens. St. Paul had decreed that any expression on public or private property was unlawful if its perpetrator knew or had reasonable grounds to know that the symbol or writing “arouses anger, alarm, or resentment in others on the basis of race, color, creed, religion or gender.” As Bruce Ennis said in his brief to the Supreme Court for the Freedom to Read Foundation, this ordinance “covers more than hate speech directed to minority groups. There is no limitation on the subject of the speech so long as it arouses anger, alarm or resentment.”

A pro-choice woman who placed a declaration on her lawn attacking the local Catholic bishop for his views on abortion could have been convicted under this ordinance. So could a black parent whose message on her property indicted the school board for being racist. Both forms of expression would surely have aroused “anger, alarm, or resentment in others on the basis of race, color, creed, religion or gender.”

This story of how Ed Cleary, who had never argued a case before the justices, won a unanimous Supreme Court decision overturning the ordinance has all the drama of a movie, especially because his opposition included nearly every major civil rights organization, from the NAACP to the Anti-Defamation League. Moreover, at home in St. Paul he was treated as a pariah even after he won the case. As William Kunstler said when explaining the refusal of most blacks and most white liberals to understand the vital significance of R.A.V. v. City of St. Paul, “All they could see was the burning cross.”

One of the values of Ed Cleary’s book is that it illuminates, from the very beginning of the case, how the legal process works: the combat of the lawyers and supporting groups, the different levels of legal intelligence of the judges, and the often obfuscating role of the press.

While a few newspapers once used to follow a landmark Supreme Court case from beginning to end, this hardly happens anymore. Moreover, since television, when it does give time to an important case, summarizes the result in sound bites lasting only seconds, most Americans have little idea of how decisions are made that can change the lives of millions of us. The court system as a whole is unknown territory except to those unfortunates who become caught in its quicksand. Charles Dickens’s Bleak House is still contemporary, but those mired in the legal process know only their own ordeals. Thus, how the Supreme Court makes the final decision on an important case—and what it took to get that case to its marble building—is a dark mystery to most Americans. What Ed Cleary has also done is to shed some light on the long, hard road to the Court and on what happens when you get there.

Fred Graham, a former Supreme Court reporter for The New York Times and CBS television, and now the host on Court TV, says, “The only groups who don’t appear on television are the Supreme Court and the Mafia.” The Court is the most mysterious branch of government. Oral arguments before it are seen only by those in the 230 seats for spectators (most of whom are rotated at short intervals) and in the press section. The Court resolutely refuses to allow oral arguments to be televised. Few of the justices give interviews, and then almost never about particular cases. Thus, among other dividends in this book, there is a sense of what it is like to be in that small courtroom being besieged by questions from the justices.

Along with the history of the case and the manifold obstacles Cleary had to face, including watered-down support from the American Civil Liberties Union, this is also a history of the evolution of the Supreme Court’s understanding of the First Amendment. Further, since this is a book about Cleary’s personal evolution, there is also a clear sense of who the lawyer was and is, which reveals why he became so obsessed with this case.

One of the most consistent themes of the book is Geary’s recognition of Justice Oliver Wendell Holmes’s distinction between those who believe in the First Amendment and those who only say that they do. Said Holmes: “If there is any principle of the Constitution that more imperatively calls for attachment than any other it is the principle of free thought—not free thought for those who agree with us but freedom for the thought that we hate.”

Cleary shows that he met this test by accepting his client. Robert Viktora was a racist, and Cleary, who is decidedly not, accepted the man’s right to demonstrate his racism. However, Cleary did not regard the cross-burning only as pure speech. Viktora could have been charged with vandalism, arson, or terroristic threats, but he should not have been punished, his lawyer believed, for violating the St. Paul ordinance because that law subverted the First Amendment by encompassing a wide range of protected speech.

As the case went on, however, the author was confronted with another challenge to his First Amendment beliefs. In contrast with the large number of amicus briefs sent to the Supreme Court supporting the prosecution, Cleary had only a few. He was offered one by an attorney in Georgia acting on behalf of the Patriots Defense Foundation. This group spends much of its time and energy defending the Ku Klux Klan, but its lawyer claimed that in this case his basic concern was to prevent censorship. Cleary told the lawyer for this foundation that he would not refuse support in the form of an amicus brief from any organization, “since it was hypocritical to silence groups while defending the First Amendment.”

But when the Patriots Defense Foundation’s brief arrived, Cleary saw that it wanted “to protect the vital First Amendment rights of political activists and spokespersons who advocate the ideology that the United States should remain a predominantly Christian, Anglo-Saxon and European-derived nation, with all that proposition entails in terms of cultural, social and religious norms.” As Cleary writes, this was a hard statement of support to welcome, but he did not send it back. Obviously he was the right lawyer for the case.

The Supreme Court agreed with Ed Cleary’s First Amendment argument. On June 22, 1992, every justice struck down the St. Paul ordinance as being overly broad and therefore an unconstitutional violation of the First Amendment. Moreover, five members of the Court went further, ruling that legislators cannot say that only certain forms of offensive speech can be prosecuted under a statute. (As mentioned, St. Paul’s ordinance limited sanctions to offensive expression based on race, color, creed, religion, and gender.) “Selectivity of this sort,” Justice Scalia said for the majority of five, “creates the possibility that the government is seeking to handicap the expression of particular ideas. The point of the First Amendment is that majority preferences must be expressed in some fashion other than silencing speech on the basis of its content.”

The R.A.V. decision did not impress Russ and Laura Jones, who, with their five children, were the targets of the cross-burning. They are Jehovah’s Witnesses, and so, as Ruth Marcus noted in The Washington Post, are “especially sensitive to free-speech arguments.” (Cases brought by Jehovah’s Witnesses before the Supreme Court have notably and durably strengthened First Amendment protections.)

However, Russ and Laura Jones do not see R.A.V. as a First Amendment case. “If it was just a point of view,” Laura Jones said, “it would be fine. But we took this as a threat, and all black people take cross-burning as a threat, just as all Jewish people take a swastika splattered across the wall as a threat.”

Probably most people, including some academics who know about the case, agree with Russ and Laura Jones. On public television some law professors referred to R.A.V. as “the cross-burning case,” with no further clarification. In talking with college students, I find hardly anyone who knows what the case was really about. This is also true in St. Paul, where I lectured twice a year and a half after the decision. Most of the audiences had only a faint memory of the appeal, and the rest were convinced that it had been wrongly decided by a racist Supreme Court.

This book, therefore, is the only complete and accurate account of a case that, as Rod Smolla, a law professor at the College of William and Mary, emphasizes, “will prove to be a long-term enhancement of free speech in America.”

Up to this point, the story of Ed Cleary and his triumph before the Court could have been a Frank Capra movie, with a modern-day Jimmy Stewart showing that, despite the odds, justice can triumph. However, one subplot would require a more mordant director—Robert Altman, perhaps.

All the way to the Supreme Court, Ed Cleary was a person under suspicion at home. Although he had defended some highly unpopular black clients, once he took the case he was shunned by a number of black lawyers and civil rights activists, as well as by indignant white liberals. Furthermore, as time went on, he was accused of costing the taxpayers more than one hundred thousand dollars by taking the case. In point of fact there were no public funds available for Robert Viktora’s appeal to the Supreme Court, so from August 1990 to the end of the case in June 1992, Cleary and Michael Cromett, a lawyer helping him, donated the time they spent on R.A.V.

All along the way there were threats—at work and on Cleary’s home phone. Said one anonymous caller, “You can’t trust lawyers.… They should burn on crosses. You should be burned on a cross.”

Both the local press and much of the national coverage of the story focused on the fear and anger of the blacks, who had felt threatened by the burning cross. It would have been impossible not to feel empathy for them—all the more because the basic context of the incident was slighted or ignored entirely in news accounts.

After the Supreme Court agreed with Ed Cleary, there remained a widespread belief in St. Paul, he said, that “we … ignored the feelings of a black family for either financial or racist reasons. Even members of my family were confronted by people wanting to know how their relative could do such a thing.”

Moreover, among a good many white liberals Cleary has been branded a turncoat. “One of the things I have learned,” he says, “is that individual liberties may be threatened as easily by well-meaning liberals as by reactionary conservatives.”

What the writer of this introduction has learned from all of this is that the division in this nation between civil rights and civil liberties advocates is greater than I had believed when it comes to a clash between free speech and codes or laws that punish offensive speech. This dissonance remains evident on college campuses, where minority groups, by and large, vigorously support speech codes while a smaller group of civil liberties students opposes them.

But it is not only minority groups that, with exceptions, wish to punish the expression of bigotry in words or symbols. In 1977, when American Nazis wanted to use their First Amendment rights of speech and assembly to demonstrate in Skokie, Illinois (which has a large Jewish population, including survivors of the Holocaust), the American Civil Liberties Union was alone in defending the Nazis’ First Amendment rights. No other organization, including bar associations, supported the ACLU.

David Goldberger, the ACLU’s lead attorney in the Skokie case, received some solace from a letter:


I was one of the youth of Jehovah’s Witnesses during World War II—stoned, spat upon, jailed without due process, urinated upon, and reviled because my religion forbade me to salute the flag or buy war stamps in school. I resigned from the Jehovah’s Witnesses in 1951, but eleven years was long enough to learn the value of the First Amendment to a person espousing an unpopular viewpoint.



Roger Baldwin, the founder of the American Civil Liberties Union, used to say that no civil liberties battle is ever won—not finally. There have been victories from time to time protecting freedom of speech, but there are always those—legislators, public officials, school boards, and indignant citizens—ready and eager to cut down the First Amendment, so the fight has to be waged over and over again.

But not all these victories are sufficiently chronicled to be of use to First Amendment paladins during the next round of conflicts. Ed Cleary, however, not only won this ringing victory but has also left a record for this and future generations. It is not a record only for lawyers, because he writes with passionate clarity of language and with devotion to Justice Louis Brandeis’s advice that “sunlight is the best disinfectant.”



—Nat Hentoff                       
New York, November 1993


Prologue
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The Road to Athens

The news reached the Hotel Apollo in Delphi, Greece, late in the afternoon of June 22, 1992. Two hundred and one days had passed since the United States Supreme Court had heard oral arguments in the case of R.A.V. v. City of St. Paul.

As I listened to the voice of the clerk in Washington, D.C., informing me of the decision, I watched the sun begin to descend behind the hills surrounding the town.

In ancient times, Delphi was believed by the Greeks to be the center of the world. From the seventh century B.C. until the end of the fourth century A.D., Delphi and its oracle were held in high esteem by all nations.


In a way that was unique and very nearly inexplicable to people of our times, the Delphic contribution to wartime and peacetime enterprises, to political and civil controversies, to intellectual and religious pursuits, was always highly relevant and decisive in the context of the Greek world.



It seemed appropriate, then, that the news regarding one of the most controversial free-speech cases in American history, a case involving “political and civil controversy,” reached me by phone as I gazed out over the valley below Delphi.

After sleeping fitfully for several hours, I found myself standing in front of the hotel with a faxed copy of the decision, waiting for a ride to a television station in Athens so that I could be interviewed on the Today show back in the United States and Canada. It would be my opportunity to explain to viewers in a few short minutes what I believed the decision meant to the country.

The taxi driver hired by the Today production staff pulled up in front of the hotel and we were soon speeding over the mountain roads toward Athens. Since he spoke only Greek and German, in neither of which I was conversant, I was left to my thoughts.

Two years and a day had passed since a makeshift cross had been set afire half a world away. So much had happened in such a short time. The case had led from a small juvenile detention cell in St. Paul to the court chamber of the majestic marble-columned Supreme Court in Washington, D.C., and now, finally, to a television studio in Athens.

After a harrowing two-and-a-half-hour drive conducted in three stages by three different drivers of three different vehicles, I arrived at the studio, only to find I could not penetrate the tight security surrounding the building. Having finally convinced the authorities that I really did belong there, I was ushered into the production area. I found that my Greek hosts could not comprehend the significance of a burning cross but knew that they would have quickly responded in anger at the display of a Nazi swastika, a symbol against which their countrymen had fought fifty years earlier.

While the producer conducted a sound check, I sat in front of the camera and considered the image of a burning cross. A symbol indigenous to America, it was etched into the national consciousness not only as a sign of qur failure to unite as a family composed of many races but also as proof that we remained the only nation on Earth dedicated to the preservation of the individual right of self-expression, even when it hurt. The First Amendment would continue to have meaning only so long as the courage of the American people did not waver in the face of fear and anger. This case had severely tested that commitment, as it weighed so heavily on those who had already suffered so much as targets of intolerance.

As the voice of the announcer back in New York came over the headset, I remembered back two short years ago, to a hot summer night in St. Paul.…


I
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Cross-Burning Doesn’t Happen Here


If you hate a person, you hate something in him that is part of yourself. What isn’t part of ourselves doesn’t disturb us.

—Hermann Hesse (1919)



Contrary to later perceptions, it did not happen overnight. The campaign to intimidate and threaten Russell and Laura Jones and their five children began shortly after they moved into their home at 290 Earl Street on the east side of St. Paul, Minnesota, in a neighborhood known locally as Dayton’s Bluff. In April of 1990, several weeks after the Jones family had settled into the mostly white working-class neighborhood, the tires on their car were slashed and later a window on their station wagon was shattered.

No previous event, however, had prepared the family for the sight of a small burning cross on their front lawn in the early morning hours of June 21, 1990. Later Mr. Jones would make it very clear that he had felt bewildered and threatened by this latest act of overt intolerance. Like thousands of other families across the nation, the Joneses were working parents doing their best to ensure a better life for their children. There is no record of any transgressions by the Joneses in the months that they lived at 290 Earl Street before June 21, 1990. Their only apparent offenses were the color of their skin and their audacity in choosing to live in the neighborhood of their choice.

No one was observed at the scene by Mr. Jones. Several other small crosses were burned in the same neighborhood that night. The cross that Mr. Jones had seen in his front yard was crudely fashioned from two wooden chair legs and wrapped in terry cloth measuring approximately two feet by two feet. This seemingly innocuous piece of charred wood conveyed an ugly and powerful message. Its image was to be observed by millions in the two years ahead.

The local police investigated the case and within the next several days made two arrests. One was an eighteen-year-old whose name was Arthur M. Miller III, who lived at 291 Earl Street, across the street from the Joneses’ residence. The other individual arrested was a seventeen-year-old whose initials were R.A.V. Since he was a juvenile at the time of the alleged incident, his initials were used in court hearings because of the confidentiality of juvenile proceedings under Minnesota law.

Although statistics can be deceiving, they can also be helpful in understanding the forces at work in a community. The numbers reflect that although the population of Minnesota is becoming more diverse, the change has been a slow process. The most recent data from the 1990 census indicate that 7.9 percent of all United States residents are foreign-born, while in the Midwest the average is less than 4 percent. The cities of St. Paul and Minneapolis have one of the lowest percentage of foreign-born residents among major metropolitan areas. The same census shows that the population of the state of Minnesota is approximately 94 percent white, 2 percent black, 1.5 percent Asian, and 1 percent Native American. Twenty-nine counties in Minnesota have fewer than a dozen black Americans residing within their boundaries. Yet more than 50 percent of the population growth the last ten years in greater Minnesota consisted of African American, Native American, Asian, and Hispanic people.

Among the twenty-five largest metropolitan areas in the country, the Twin Cities area, the sixteenth largest, had the highest proportion of white residents in 1990, some 92 percent. Over recent years, St. Paul had fallen upon tough economic times as businesses left the city and the tax base fell. Competition for jobs became intense as families were dislocated and neighborhoods underwent change. Perhaps it should not have been surprising that evidence of intolerance among metropolitan residents would begin to surface, mirroring the experience of other major urban areas.

The Dayton’s Bluff area on the east side of St. Paul, where the Jones family had taken up residence, was described in this fashion by a local newspaper:


This is one of St. Paul’s older neighborhoods, with a large stock of 19th century worker housing mixed in with a few old mansions. Like other neighborhoods around the downtown core, Dayton’s Bluff has experienced an increase in minority population, a sharp rise in the percent of families headed by a single parent and a decrease in the amount of owner-occupied housing.



From 1980 to 1990 this neighborhood of approximately twelve thousand residents had witnessed an 11 percent drop in the white population with a 3 percent increase in black residents, a 7 percent increase in Asian residents, and a 1 percent increase in Native Americans.

A different type of integration had occurred in Minneapolis and St. Paul decades earlier. At that time the assimilation of diverse ethnic and religious groups had also resulted in unrest:


The experience of other midwestern cities with the Ku Klux Klan varied considerably. In Minneapolis, where North Star Klan No. 2 began operations in August, 1921, the Invisible Empire never made much headway.… Negroes were rarely seen … but Catholics, particularly in neighboring St. Paul, were the object of growing concern.



The state of Minnesota generally and the city of St. Paul specifically are anomalous in that although the area has a liberal and progressive political tradition, this tradition has developed in the absence of some of the social forces that have torn apart other urban areas and states. The land of Humphrey and Móndale has always had an underprivileged Native American population; the black and Asian population had increased significantly only in the last two decades. Historically, Minnesota had not escaped earlier manifestations of intolerance, as shown by the activities of the KKK in Minneapolis in 1921. Seventy years ago the targets were the Irish and German Catholics of St. Paul. In the ensuing years, visible and bold acts of hate were unusual but did occur in the Twin Cities. However, it was the image of a burning cross that left a uniquely searing impression in the minds of most Americans, particularly black Americans, and to those familiar with the dark passages of American history.

As I read the morning paper on June 22, 1990, I reacted as I am sure a majority of St. Paul residents did: I was upset, angry, and embarrassed for the city I had grown up in. Born thirty-seven years earlier, I had come of age in a different neighborhood of St. Paul, Highland Park. All four of my grandparents were Irish, making me a “four-corner Irishman,” in the words of the late federal judge Edward J. Devitt. My parents were staunch Democrats, and I remember with fondness their pride in the election of John F. Kennedy to the presidency of the United States. Like Kennedy, my father had been well educated, had returned from the South Pacific campaign in World War II as a decorated naval officer, was Irish Catholic and proud of it, and was a man who had married late and fathered several children. Before World War II he had received his law degree in the midst of the worst economic depression our nation has ever seen. He had begun his career as a criminal defense attorney and then had become a career prosecutor.

When I was a child my father took me everywhere. The Ramsey County Attorney’s Office, of which he was then a member, had a fascinating ethnic and religious mix long before diversity of personnel became mandated. There were Protestants, Catholics, Jews, men and women, white and black, young and old. All of them were counted among my father’s friends. One in particular who had become a close friend was a young black man by the name of Stephen Maxwell. In 1961, the first year that the Minnesota Vikings played football in Minnesota, my father and Steve Maxwell bought season tickets together, and I remember the easy camaraderie they displayed as I sat at the games at the age of eight. It was clear they liked and respected each other and had a special friendship.

Several years later, I can remember my parents going with the Maxwells to a “fair housing” meeting at the local Catholic church. The reason I remember this meeting so well is that I didn’t understand what “fair housing” meant. My father took the time to explain to me that for minorities it was not simply a matter of affordability when it came time to choose a neighborhood in which to live, there was also the problem of discrimination, which took place both overtly and covertly. He felt strongly that it was necessary for those concerned to organize to try to bring this practice to a stop.

Like many ten-year-old white boys of that era, I recognized that Americans were of diverse ethnic and religious origins. Most of my neighbors were Jewish or Catholic; Highland Park had the highest Jewish population in the city. I hadn’t considered the fact that my neighborhood was not racially integrated at that time. I had not grown up around black children, but simply hadn’t spent much time considering the reasons.

Perhaps my first enlightening experience was as an altar boy at the local Catholic church. Helping at the church was a visiting priest from an African country who was young and kind and who spoke only broken English. In those days, an altar boy during Communion was assigned to one of two priests. I was assigned to the visiting priest. As we walked down to one section of the church I noticed that the great majority of parishioners were in the other line. The line for this priest was much shorter, and it included my parents. After the young priest had given Communion to the people who had waited, we moved closer to assist the priest who was still giving Communion. Soon it became clear that many in line for the white priest were not going to move to receive the Host from the visiting priest. In my naïveté I didn’t understand what was happening. It was only after the Mass was over and we returned home that my parents, to their everlasting credit, confronted the incident. They explained to me that racism was endemic to our society, that it was generally the uneducated and the insecure who acted in a racist fashion, and that I should not hold the actions of some against the Church.

After attending law school at the University of Minnesota in Minneapolis, I decided to return to St. Paul. Initially I practiced law with an attorney who later became the chief judge of the Minnesota Court of Appeals; later I began my own practice and the defense of indigent clients through the Ramsey County Public Defender’s Office. The attorneys associated with this office are appointed to defend indigent clients. They do not choose their clients, but represent whomever the court appoints, whether juvenile or adult, charged with a misdemeanor or a felony. Defending indigents charged with crimes is often a thankless job. The hours are long, the pay is low, and the public generally views a defense lawyer as an evil necessity. Still, the quality of representation, while uneven, has improved dramatically over the years. In many areas, public defenders are among the best criminal lawyers available.

Six weeks before the Jones family found a cross burning in their front yard, a fellow public defender, Michael Cromett, and I had defended a black man charged with murdering his brother. On May 9, 1990, we had obtained an acquittal for our client. Several years before that, in late 1987, Michael and I had defended another black man who had been charged with shooting and killing a young white woman. The trial took almost a month and the community tension resulted in heavy security in the courthouse. One enduring memory of this case is that all the white observers in the courtroom sat on one side of the courtroom while all the black Americans sat on the other. During this relatively high-profile trial, several people had made some disturbing racist remarks to me about our defending such a client. Several members of the black community, however, were supportive and approved our efforts. Ultimately, after four days of jury deliberation, our client was convicted. One courtroom observer later accepted a leadership position with the local chapter of the NAACP, and led local opposition to our defense of R.A.V. four years later.

Such were the circumstances surrounding the morning of June 25, 1990. On that day I was assigned the representation of all indigent juveniles appearing in court in St. Paul. Between 8:30 A.M. and 11:30 A.M. I had handled some fifteen to twenty new files with the help of a law clerk. At approximately 11:30 the court administrator handed me a new petition. The petition charged one R.A.V., a seventeen-year-old, with “bias” assault under state and city laws. It was clear that the charges arose from the cross-burning incident, and I was not pleased to receive it at the end of a long morning. Upon reviewing the bias-motivated assault charged under the city ordinance, I did not like the language of the ordinance. Indeed, I had never seen the law invoked previously. I requested and received a twenty-four-hour continuance to review the law.

I immediately called Michael Cromett from the courthouse. He had previously been my co-counsel, was a close friend, and was more conversant with the state’s appellate structure than I was. I told him that I did not like the wording of the law and that the prosecutor was considering amending the charge to another city ordinance involving “bias” disorderly conduct, a law I found even more appalling. Michael agreed with me, and I decided to challenge the city bias assault law, or, if the city chose to substitute, the city bias disorderly-conduct law. Within days, the Ramsey County Attorney’s Office decided to substitute the city bias disorderly-conduct law, St. Paul City Ordinance section 292.02, for the city bias assault law. A petition was filed on July 5, 1990, charging R.A.V. with violation of section 292.02. (In the years since this hearing, many observers have wondered why the prosecutor chose to charge R.A.V. under this ordinance. The answer is simple: although the law had never been used before, it did specifically prohibit burning crosses. No one at this point saw this as a “test” case. The prosecutor simply wanted a charge she felt she could easily prove.)

Robert Anthony Viktora was seventeen when we first met. From the beginning, he was a cooperative client. Short in stature, with tattoos on each arm, he would sometimes grow his hair out and sometimes shave it back, although he denied that he was a skinhead. A high school dropout despite displaying obvious intelligence, he often wore combat boots, a T-shirt, and a leather jacket at our meetings. He was often sullen in disposition, and I couldn’t help feeling that his anger at the world stemmed from a need to belong, in this case with the wrong people. The secretaries at our law office were never very happy to see him, partially because of the cross-burning allegations and also because of his apparent indifference and hostile attitude. The receptionist was often forced to share a room with one of his companions while I conferred with my client; the visitors mirrored the “rebel without a clue” aura surrounding those alleged to have participated in the cross-burning incident.

R.A.V. consistently denied that he believes people should burn crosses on other people’s property and has denied any involvement in the events of June 21, 1990. While embracing the idea that increasing crime rates were at least partially attributable to minorities moving into his neighborhood, he later told a reporter that he had “written to and visited white power groups such as the White Aryan Resistance, the White Christian Patriots League and the National Socialists.” Over the two-year period we remained in contact, he and I met at my office on seven or eight occasions and stayed in touch by telephone the remainder of the time. As the case progressed he took a keen interest in the ensuing constitutional debate and asked for and received copies of the briefs while appearing to understand the main issues involved. As his identity became known he appeared to enjoy his celebrity status; presumably it raised his standing among his peers. While we were able to convince him generally that talking to the media was not a good idea while charges were still pending, he nevertheless talked to members of the press after the decision and made comments that were not calculated to win any sympathy from members of the public. He never attempted to impose his views on me, and I made my views clear to him. However, he was my client. If I were to be unaffected by the ethnic, religious, or gender identity of my clients, I had a duty to defend political beliefs far from my own.

In the months ahead, I met both his mother and his father on separate occasions. The family continued to live in the same neighborhood as the Joneses after the cross-burning. During those two years of waiting, I often worried that a new incident would occur because another of the defendants lived across the street from the Jones family while the Viktora family was nearby. The media would have pounced on any new development and further adverse publicity was a daunting prospect. It never happened. Instead, Viktora worked hard doing manual labor, stayed out of trouble, and continued to meet with me periodically to be kept abreast of any progress with the case.

There was no question that his parents and sister suffered as a result of this case and the appeal. The day of the initial hearing in juvenile court, a local television crew filmed a news segment using the Viktora house as a backdrop, an apparent violation of juvenile confidentiality rules. Soon the family had to change its phone number. Throughout those two years the mother and father of Robert Viktora were always courteous with me in our dealings and strongly supportive of my efforts. Despite the fact that their lives would have been much smoother without the negative publicity, neither of them ever attempted to interfere with me. When it was over and the threats began, Mr. Viktora was one of the first to congratulate me, quoting from “The Impossible Dream” and telling me that I had “marched into hell for a heavenly cause.”

All of that was in the future as I sat down and studied St. Paul City Ordinance section 292.02, which reads as follows:


Whoever places on public or private property a symbol, object, appellation, characterization, or graffiti, including, but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion, or gender commits disorderly conduct and shall be guilty of a misdemeanor.



Upon first review, my main objection to the ordinance was the sweeping breadth of a law that clearly attempted to censor expression that others found objectionable, effectively mandating the “proper” political viewpoint for the community of St. Paul. The conduct of threatening someone, whether with a gun, a knife, or a burning cross, can be prosecuted under more severe laws, such as felony terroristic threats. Had the county attorney’s office charged R.A.V. with illegal conduct under a provision from the criminal code, the constitutionality of the law would not have been challenged. Instead, it chose to prosecute using a law that punished the expression, or viewpoint, itself, including expression that was neither threatening nor terrorizing but simply upsetting.

Unfortunately, the history of intolerance in our country is such that many Americans, particularly those without constitutional-law training, have difficulty thinking beyond an alleged factual situation to an examination of the horrendous laws often used to punish such offensive expression. Overt acts of hatred and prejudice seem to touch a nerve among most Americans, even though many individuals conceal bigoted viewpoints.

As David H. Bennett demonstrates in The Party of Fear, the United States has had a long and sordid history of intolerance over the past two centuries. Generation after generation of Americans has grappled with the continuing tensions present in a pluralistic and multicultural society. Previous generations have acted as though they lived in a nation under siege by what Bennett refers to as “alien intruders in the promised land.” Whether it is a young white separatist on the east side of St. Paul in 1990, or a member of the Know-Nothing party a century and a half earlier pledging to work for “the removal of aliens and Catholics from all positions of authority and to deny them jobs and profits in private business or public office,” the source of the nativist rhetoric is the same: economic insecurity, lack of education, and the pathetic need to demonstrate who “real” Americans are. Interestingly, according to the latest census involving major metropolitan areas, the residents of the Twin Cities area are the second least likely to “identify their ancestry as American.” Those who reside in metropolitan areas in the South are the most likely to identify their ethnic heritage as “plain American.” While we are all Americans, awareness of ethnic origins can offer a sense of identity. Yet overemphasis of group affiliations may lead to intolerance of others. We must hope that such knowledge may also serve as a reminder of the cost of bigotry.

Wanting to start a new life as an American, my great-grandfather emigrated to the United States from Ireland at the age of twenty-seven. The year was 1845. Since the Irish alone constituted “one-third of American immigration in the 1830s,” many of his countrymen had already arrived. Yet the great boom in Irish immigration was to take place several years later, and from 1847 to 1854 almost three million new immigrants arrived in the United States, most of them German or Irish Catholics. Jeremiah O’Keefe, my great-grandfather, had left Ireland just before the potato famine devastated the largely rural population. However, once the native Irish arrived, “less than ten percent resettled on the land,” even though 80 percent of the Irish immigrants came from rural backgrounds. He was one of the lucky and hardworking 10 percent who escaped the urban ghettos so prevalent in the major Eastern cities at that time.

Arriving in 1845, he walked right into the anti-alien upheaval of that year, capped by the founding of the Know-Nothing party, which was based on secrecy and intolerance. America found itself in an era of intolerance, a time of blind hatred, an age of nativist sentiments. Jeremiah O’Keefe’s solution was to move to Minnesota, to work hard, to raise a family, and to try to assimilate as best he could. On March 17 (Saint Patrick’s Day), 1860, shortly before the outbreak of the Civil War, he took possession of a farm that remains in my family to this day.

At the time O’Keefe was realizing his dream of owning his own land, nativism was contributing to the rending of the nation. As Bennett notes, the South was “the land of the native-born” and “had been insulated from the great European migrations” of the late 1840s and early 1850s. Consequently, the majority of the Southern states had fewer than 2 percent foreign-born residents, while the Eastern and Midwestern states had anywhere from 19 percent to 35 percent foreign-born population. In 1860 Minnesota was at the high end of this demarcation, with over a third of its population foreign-born. It is arguable that the War Between the States initially concealed an underlying conflict in which the foreign-born in the North fought to demonstrate their loyalty to their new country, while the Southern native-born felt that they were the true Americans and deserved to live independently. Once again, the coveted label of “true American” was at issue. For his part, Jeremiah O’Keefe survived the Know-Nothing anti-Catholic movement, which had ceased to be a viable political force after 1856. Ironically, the intolerant members of the nativist movement were split apart by the issue of slavery.

O’Keefe’s brother-in-law, my great-great-uncle Daniel Patrick Ryan, enlisted as a volunteer for the Union army, and at the age of eighteen on May 31, 1861, was assigned to Company H of the First Minnesota Volunteers. On the late afternoon of July 2, 1863, he was one of the 262 members of the First Minnesota who were guarding an artillery piece less than one mile from Gettysburg, the site of perhaps the greatest conflict in American military history. As a member of a military unit soon to become legendary, he was assigned an impossible task at a pivotal point in “the largest battle ever fought on the North American continent,” an engagement that turned the tide of the Civil War. The defense of the American flag by the First Minnesota stands out in the annals of military folklore, leading the commanding general to later conclude “there is no more gallant deed recorded in history.”


Winfield Scott Hancock … ordered a single, small regiment, the ist Minnesota, to countercharge.… “Every man realized in an instant what the order meant,” a survivor wrote, “death or wounds to us all, the sacrifice of the regiment to gain a few minutes’ time and save the position.”

The tiny Minnesota force—just 262 men—raced down the slope at the oncoming 1,600 confederates with fixed bayonets. The astonished Southerners fell back and the gap in the Union line closed but only 47 of the Minnesotans survived unhurt—82 percent of them fell in less than five minutes, the highest percentage of casualties taken by any Union regiment in the war.



Surviving the battle, Ryan was mustered out of the Union army on May 5, 1864, and served as a Minnesota state legislator from 1875 to 1876 before his death at the age of forty-one in 1884. The sacrifices of Catholics like Ryan and of other immigrants silenced the nativist anger prevalent in the country at that time. Those who had voiced strong opposition to the incoming foreign-born population had done so in a misguided attempt to find stability and community in a time of social upheaval. “When it was over, the older anti-Catholic, anti-immigrant impulse was arrested; too many Catholic boys and immigrant sons had fought and died for the cause of union; the ethnic and religious hostilities of the past were tempered by the war fires of recent memory.” Yet while the War Between the States helped the assimilation of Catholics and other immigrants, it merely loosened the chains of those who had been held in slavery.

While thousands had perished in the Civil War, thousands of others like Dan Ryan returned to their homes and farms. Jeremiah O’Keefe began to raise his family of eight children, and in 1874 he named his youngest son, my great-uncle Patrick Henry O’Keefe, after a famous American patriot. Consistently over the decades, minority groups have continued this patriotic tradition, perhaps in the effort to reach “true American” status.

Although Patrick Henry’s attitude toward Catholics might have been less than tolerant, he was a great believer in individual liberty. Apparently fearless and known for his temper, Henry clearly distrusted monolithic government, whether British or American. An anti-Federalist, he fought bitterly against the Federalists, particularly James Madison, the chief architect of the Constitution. Consequently he opposed the ratification of the Constitution for fear that the colonists were replacing a monarchy with a dangerously centralized form of government. Wary of the potential for a tyrannical majority, Henry placed liberty above all other virtues stemming from self-government:


You are not to inquire how your trade may be increased, nor how you are to become a great and powerful people, but how your liberties can be secured; for liberty ought to be the direct end of your Government.… Liberty the greatest of all earthly blessings—give us that precious jewel, and you may take everything else.… Guard with jealous attention the public liberty. Suspect every one who approaches that jewel.



Henry helped contribute to the early adoption of the Bill of Rights and ensured his place in history with the statement “Give me liberty or give me death!” in a speech delivered years earlier at Virginia’s Revolutionary Convention. His “extremist” position on the issue of individual freedom balanced the opinions of those who tended to ignore the dangers inherent in centralized power. Madison recognized this danger in Federalist Paper No. 51 when he stated: “You must first enable the government to control the governed; and in the next place, oblige it to control itself.”

Sometimes “obliging” the government “to control itself is easier said than done. Although repressive laws often arise when our nation is threatened by outside forces, the easing of such foreign tensions does not necessarily translate into more tolerant behavior or more insightful leadership. In our own time we have seen the reduction of external threats occur simultaneously with increased acts of intolerance and fear in the United States.

In response to this perceived increase in intolerant behavior, the St. Paul City Council adopted several ordinances on March 9, 1982, aimed at “offenses directed to religious beliefs and racial origins.” The first of these ordinances was the original charge filed in R.A.V., section 292.01, and the second of these ordinances, section 292.02, was the amended charge, which we challenged.

In introducing the proposed ordinance on February 18, 1982, Councilman Leonard Levine read a statement describing “episodes of vandalism” that had occurred in the previous twelve months against a number of groups, including Asians, Jews, Koreans, Native Americans, blacks, and Hispanics. He stated that he had been assured by the city attorney that the ordinance was a “constitutionally sound” approach to this “growing problem.” Other council members congratulated Councilman Levine; one said it took “courage to propose this legislation” and that he hoped it would be “enforceable.” No mention was made of the criminal-code provisions that would have addressed vandalism or threats.

At the second reading of the ordinance on February 25, 1982, Councilman Levine responded to local newspaper criticism of the ordinance by suggesting that the writer had failed to contact anyone “knowledgeable about the specific law.” In describing the city attorney’s position on the law, one council member quoted the city attorney as saying that it was “defensable” [sic]. In less than one week, perceptions of the proposed ordinance had changed from a “constitutionally sound approach to the problem” to “defensable.” Bill Wilson, a black councilman, indicated that he felt it was an excellent ordinance and that some state legislators had shown an interest in pursuing a similar law on a statewide basis.

At the third reading of section 292.02 on March 2, 1982, Councilman Levine once again stated his belief that the attorneys had drawn a “constitutionally sound ordinance.” In response to a question from the audience, the city attorney said he believed that the ordinance did not apply to any verbal remarks.

Finally, on March 9, 1982, the city council unanimously adopted section 292.02, among other ordinances. Those present in support of the proposed ordinance included blacks, Jews, gays, and Native Americans. Councilman Bill Wilson reiterated his support, saying that St. Paul would be a “better place because of what is going to be done today,” while Councilman Levine once again assured the crowd that the city attorney’s office had drafted the law, and after “careful review” had indicated to the council that the area was “not covered under existing criminal law.”

Later, after the United States Supreme Court had heard arguments on the ordinance, former councilman Levine and then current city council president Wilson indicated that they were “both surprised and pleased to see their work in the forefront of a national movement. Both say free speech is not put at risk by the ordinance.” Levine, who is Jewish, indicated in retrospect that he had not had any personal experience of prejudice but had proposed the law because of the hate crimes he saw occurring in the city at that time. City council president Wilson had grown up in Indiana at a time when the Ku Klux Klan had been active there. He cited his participation in sit-ins and other civil rights protests in the early 1960s. He did not mention the importance of the First Amendment to the civil rights movement at that time. Further, before the Court’s decision, he indicated that if the ordinance was upheld, he would “take it before the National League of Cities and seek to have it affirmed as a model ordinance recommended for all cities.”

There is no record of St. Paul City Ordinance section 292.02 having been enforced against a citizen from its adoption on March 9, 1982, through April 3, 1990, when a councilwoman, an attorney, inquired about a further amendment to add the language of “gender” to protected subjects. The city attorney raised no objection, and on April 19, 1990, the ordinance was unanimously amended to include “gender.”

The groups that had lobbied the St. Paul City Council in 1982 for passage of this ordinance, including Asian, black, Hispanic, Jewish, gay, and Native Americans, were clearly correct in suggesting that they had not been treated equally by society. However, their collective solution to continued inequality was to repeat the mistakes of history. A look back at the American experience demonstrates not only the changing identity of the victims of discrimination but the passage of repressive laws in response to widespread fear. By the late nineteenth century, the primary targets were Italian immigrants, Eastern European Jews, and Asian Americans. The last were particularly targeted on the West Coast, where they were seen as a threat to the American labor movement. The anger was so widespread that both the Democratic and Republican parties became hostile to “cheap Chinese labor,” and supported the Chinese Exclusion Act of 1882, which suspended immigration from China for ten years. By the turn of the century the United States was hardly the melting pot so many believed it to be. While America looked abroad toward its enemies as World War I approached, a new wave of nativist sentiment arose, this time against German Americans. A terrified and angry nation passed the Espionage Act in June 1917, outlawing speech that obstructed the war effort or aided the enemy. A year later Congress passed the Sedition Act, which further mandated that disloyal speech or statements generally critical of the American form of government could be punished by up to twenty years’ incarceration.

During this same period, another of my ancestors confronted the issues of ethnic intolerance and freedom of expression. On February 10, 1919, my great-uncle Patrick Henry O’Keefe found himself embroiled in an election contest. O’Keefe had been elected to the position of county attorney in Dakota County, an area immediately southeast of the Twin City metropolitan area. In the election of 1918, while World War I continued to bleed a generation of its youth, O’Keefe was opposed by A. E. Rietz. Rietz was of German heritage, and although there were many German Americans in the county, it was a difficult time for him to run for elective office. His brother, Edwin Rietz, had been indicted less than a year after passage of the Espionage Act on May 8, 1918. He was tried in Aberdeen, South Dakota, on May 9 and 10, 1918, and was convicted and sentenced to five years in the United States Penitentiary at Fort Leavenworth, Kansas. A. E. Rietz, who ran in the election for county attorney held in the fall of 1918, attended the trial in support of his brother. No record remains of what Edwin Rietz’s transgressions were under the act, but speech that obstructed the war effort or aided the enemy was prohibited, and since Rietz was charged in a time of war hysteria, it would appear that statements remotely critical of the government resulted in a conviction.

As Anthony Lewis has pointed out, “hundreds of people were prosecuted under the act for merely speaking or writing in negative terms. The most innocuous criticism of government policy or discussions of pacifism were found to be violations of the Espionage Act. Judges told juries to convict if they found a defendant’s words had been ‘disloyal.’ It was the Sedition Act (of 1798) reborn.” Laws of this kind soon led to a reaffirmation of First Amendment principles, found in the opinions of Judge Learned Hand, Justice Oliver Wendell Holmes, Jr., and Justice Louis Brandeis.

The rebirth of freedom of expression was yet to come when the Honorable W. W. Bardwell sat in judgment of this bitter election contest in Hastings, Minnesota, in February 1919. A. E. Rietz challenged the election in part on the basis that defamatory statements had been made against him. The dispute was more ironic when one considers that each party to the lawsuit was a member of a group that had been the target of intolerance during much of the nineteenth century. As the Irish American witnesses testified against the German Americans, issues of loyalty, disloyalty, and offensive ethnic speech constantly reappeared.


A. (O’Keefe): Now, the inference was there … that I was one of the politicians for county office that branded the opposing candidate as a “Pro-Hun,” which was absolutely a falsehood. I never used that term about Mr. Rietz in my life.

Q. (Rietz attorney): Never called him a Hun, without the “pro”?

A. (O’Keefe): No, nothing of that kind.

Q. (Rietz attorney): Had you never said that any supporters of Mr. Rietz were Huns or Pro-Huns?

A. (O’Keefe): I don’t think I have.

Q. Have you never used that phrase?

A. Oh, I have used it in talking.

Q. Didn’t you use it today when these witnesses of German descent were being called up; didn’t you say “More Huns”?

A. (O’Keefe attorney): Objected to as not proper cross-examination.

The Court: Objection sustained.



On direct examination, A. E. Rietz’s attorney attempted to establish the loyalty of his client to the court’s satisfaction. It is disturbing to read such a transcript; the interrogation is a precursor of the loyalty oaths required thirty years later.


Q. (Rietz attorney): I will ask you whether you have stated at any time during the time we have been at war, the United States at war with Germany, anything reflecting upon the Government of the United States or in any way hostile to the interests of the United States?

A. (Rietz): I have not.

Q. (Rietz attorney): I will ask you whether or not at any time, during the time we have been at war, or since, you have done anything injurious to the cause of the United States?

A. (Rietz): I have not.

Q. (Rietz attorney): I will ask you whether or not you did anything in the way of talking in behalf of the cause of the United States during the war?

A. (Rietz): Yes; I made several speeches.

Q. (Rietz attorney): With reference to what?

A. (Rietz): About the war; called upon the people to sustain the country in the war against Germany.

Q. (Rietz attorney): I will ask you whether you ever said anything to the contrary?

A. (Rietz): Absolutely nothing.



The petition for a new election was denied. Six months later the United States Supreme Court decided a case involving the same Espionage Act that had resulted in the incarceration of Edwin Rietz. In Abrams v. United States, Justice Oliver Wendell Holmes, Jr., dissenting, joined by Justice Louis D. Brandeis, questioned the prosecution of four Russian refugees who had distributed leaflets urging a general protest strike against Allied intervention in Russia. Holmes, commenting on the theory of the United States Constitution, stated:


It is an experiment, as all life is an experiment. Every year if not every day we have to wager our salvation upon some prophecy based upon imperfect knowledge. While that experiment is part of our system I think that we should be eternally vigilant against attempts to check the expression of opinions that we loathe and believe to be fraught with death, unless they so imminently threaten immediate interference with the lawful and pressing purposes of the law that an immediate check is required to save the country.



Abrams and the other refugees lost their case but they had planted the seed that would later result in the rebirth of the First Amendment.

A hearing date of July 13, 1990, in St. Paul was set by the court for the parties to argue the constitutionality of St. Paul City Ordinance section 292.02. The eloquence of Justice Oliver Wendell Holmes, Jr., would be put to the test once again.
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“The Pervasive Threat Inherent in Its Very Existence”


To make a government requires no great prudence; settle the seat of power, teach obedience and the work is done. To give freedom is still more easy. It is not necessary to guide; it only requires to let go the rein. But to form a free government, that is, to temper the opposite elements of liberty and restraint in one conscious work, requires much thought; deep reflection; a sagacious, powerful and combining mind.

—Edmund Burke



The Brown Wood Preserving Company of Tuscaloosa County, Alabama, maintained a quintessential “company town” in the rural South of the late 1930s. There is no record of what finally led to the breakdown between the local union and the company, but a strike order was issued and a number of employees joined a picket line that was maintained around the plant twenty-four hours a day.

One of these employees, Byron Thornhill, approached Clarence Simpson, a nonunion member reporting for work during the strike—in common parlance, a “scab.” By all accounts, Thornhill was courteous and acted in a nonthreatening manner in asking Simpson not to work for the company during the strike.

Nevertheless, the company frowned upon such behavior and Thornhill was charged under section 3448 of the Alabama State Code of 1923. The statute prohibited virtually all picketing and charged Thornhill with picketing the company “for the purpose of hindering, delaying or interfering with or injuring [its] lawful business.” Thornhill was convicted in the inferior court of Tuscaloosa County despite his complaint that such a law was repugnant to the Constitution of the United States. He appealed to the circuit court and was convicted there as well. The circuit court sentenced Thornhill to imprisonment for seventy-three days and default payment of a fine of one hundred dollars and costs. He did not offer any evidence at the circuit court level, and later his judgment was affirmed by the court of appeals in Alabama and a petition for certiorari was denied by the supreme court of the state. The United States Supreme Court agreed to hear the case and issued its decision on April 22, 1940.

With only Justice James McReynolds dissenting, Justice Frank Murphy wrote for the Court and began the opinion with the inspiring words used by Justice Louis Brandeis in a decision issued thirteen years earlier: “Those who won our independence had confidence in the power of free and fearless reasoning and communication of ideas to discover and spread political and economic truth.” The Court went on to support a “facial” challenge by Thornhill disregarding the state’s position that Thornhill could not complain of the deprivation of any rights but his own. In decisive fashion, the majority laid out the parameters of what has come to be known as the “overbreadth doctrine”:


It is not merely the sporadic abuse of power by the censor, but the pervasive threat inherent in its very existence that constitutes the danger to freedom of discussion.… The existence of such a statute, which readily lends itself to harsh and discriminatory enforcement by local prosecuting officials, against particular groups deemed to merit their displeasure, results in a continuous and pervasive restraint on all freedom of discussion that might reasonably be regarded as within its purview.



The Court concluded that peaceful picketing, which the law addressed, was speech within the context of the First Amendment. However, perhaps because Thornhill had not offered any evidence in his defense and since the prosecution, in charging the defendant, had used the actual language of the law itself, the Court turned to a “facial review” of the law, that is, a review of the law itself as it could be applied to anyone, without regard to the facts alleged in Thornhill’s case. The Court recognized the “standing” or right of Thornhill and people like him to challenge laws that would affect others not before the Court, regardless of whether or not Thornhill’s conduct might have been charged under another law. The theory of the doctrine was that such a law would deter free expression by virtue of its very existence. As Justice Thurgood Marshall once described it, such an overbroad law “hangs over [citizens’] heads like a sword of Damocles.”

The overbreadth doctrine is widely misunderstood by the public as a “technical” defense or a lawyer’s trick of some sort. The idea that someone could commit a crime and then “get away with it” because he was charged under an unconstitutional law is infuriating to many people. The case of R.A.V
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