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‘The accumulation of all powers, legislative, executive, and judiciary,

	in the same hands … may justly be pronounced the very definition of tyranny.’
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PART I · THE ARCHITECTURE

	The Presidency That Was Always Waiting to Be Seized

	—

	 


CHAPTER ONE

	The Man Meets the Machine

	Inauguration Day, January 20, 2017 — and the Office That Changed the Man Who Thought He'd Change It

	"The history of the executive branch is the history of men discovering, with some delight, how much more power they had than they were told."

	— Richard Neustadt, Presidential Power, 1960

	The motorcade moved down Pennsylvania Avenue at 11:47 in the morning, and Washington had not seen weather like this in years — a cold that came not from the temperature but from the sky itself, a gray lid pressed low over the capital's marble geometry as if to remind the city that it existed inside a climate indifferent to its monuments. The limousine was black, armored, engineered to survive explosions, and the man inside it had not slept well. He had been awake since four in the morning, according to people who were near him, watching television in the residence of Blair House, the government guest quarters across the street from the White House where presidents-elect spend the night before inauguration. He had watched himself on the screen. He had watched the crowds. He had watched the commentators. He had watched as though the ceremony that was about to occur was happening to someone else, someone he was monitoring from a slight and necessary distance, and he had not seemed afraid. He had seemed, by those who saw him that morning, to seem — eager.

	What Donald John Trump was about to receive at noon on January 20, 2017, was not simply the most powerful office in the world. That is the surface reading, the one that gets recited in civics textbooks and cabinet confirmations. What he was about to receive was something more specific and more consequential: a machine assembled across seventy years of expanding executive authority, stress-tested by wars cold and hot, legally ratified through a thousand quiet Office of Legal Counsel memos, and left on the desk by Barack Obama with the keys still in the ignition. No one had told him this. No one would need to.

	He found it himself, within weeks.

	The ceremony at the Capitol steps followed its ritual architecture: the scripture reading, the poetry, the interminable benedictions. Chief Justice John Roberts administered the oath from the same Lincoln Bible Obama had used, a detail someone on the transition team had arranged and which pleased the incoming president-elect not at all, because it was someone else's detail. Mike Pence had already been sworn in. The crowd stretched down the Mall and the aerial photographs — which would become, within twenty-four hours, the first official controversy of the new administration — showed it as neither the largest in history nor the smallest, but somewhere in the contested middle, a fact that would send the new White House press secretary to a podium the following afternoon to deliver demonstrably false statements about crowd size with the robotic conviction of a man who had been told to believe them.

	But that was tomorrow. For now, there was the oath.

	The forty-five words of Article II, Section I, Clause 8 have been recited forty-five times in American history before this moment. The language is deliberately spare: I do solemnly swear that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution of the United States. There is no enumeration of what faithfully means. There is no definition of ability. There is no list of which parts of the Constitution require defending and in what order. The Framers, who were meticulous about nearly everything else, left this one architecturally open — a room with a high ceiling and no internal walls. Every president since George Washington has understood this, consciously or not, and every president has moved the furniture a little further toward the center of the room.

	Donald Trump put his hand on the Bible and said the words and became the forty-fifth president of the United States, and the machine was his.

	He did not look at the machine the way his predecessors had. This is the essential thing, the thing that every subsequent event in his presidency clarifies if you understand it at the outset. John F. Kennedy had arrived in 1961 with a team of credentialed institutionalists who studied the machinery carefully before touching it. Richard Nixon arrived in 1969 with a deep, almost constitutional knowledge of how executive power worked and an equally deep suspicion of it. Barack Obama arrived in 2009 with a law professor's understanding of what the machine was supposed to do and a reformer's genuine desire to tune it toward democratic ends. Trump arrived in 2017 the way a man arrives at an unfamiliar car when someone hands him the keys and says it's his: he got in, adjusted the mirrors to suit himself, and pressed the accelerator.

	What he found under the hood would have astonished any of his predecessors. Or perhaps not — because each of them had added something to the engine.

	To understand what Trump inherited requires a brief and necessary detour through the executive power accumulation of the previous century, because that inheritance is the story. Not Donald Trump as aberration. Donald Trump as culmination.

	The modern American presidency begins, arguably, in 1936, when the Brownlow Committee — a panel of public administration scholars appointed by Franklin Roosevelt — concluded in a report of bracing candor that "the President needs help." The committee recommended the creation of the Executive Office of the President, a staff apparatus designed to help one man manage the machinery of the federal government. Congress agreed. The Executive Office of the President was established in 1939. It now employs roughly 1,800 people, houses the National Security Council, the Office of Management and Budget, the Council of Economic Advisers, the Office of the Vice President, and a dozen other offices whose functions range from trade policy to science advisory to — crucially — legal interpretation.

	That last function is the pivot point. The Office of Legal Counsel, established in its modern form in the 1950s, exists to advise the president and the attorney general on questions of constitutional law. It sounds academic. It is, in practice, the single most consequential institution in the architecture of American executive power that no civilian can name. The OLC issues opinions that carry the force of law within the executive branch. Its memos — classified, in many cases; sometimes not declassified for decades — have authorized warrantless surveillance, justified detention without trial, defined the limits of congressional oversight, and elaborated a theory of presidential immunity that would not have been recognized by the men who wrote Article II. The OLC is where presidential power goes to expand. It has, across administrations of both parties, almost never said no.

	By the time Trump arrived, the OLC had already authorized, across the Bush and Obama administrations, drone strikes on American citizens abroad, the bulk collection of domestic communications data, the indefinite detention of enemy combatants, and the use of military force without congressional authorization in at least a dozen countries. The paperwork existed. The legal architecture existed. The precedents existed. All of it was waiting.

	There was more. The post-9/11 emergency apparatus — the Authorizations for Use of Military Force passed in 2001 and 2002, never repealed, still legally operative — gave any sitting president broad authority to use military force against entities connected to the September 11 attacks, a category so elastic it had been stretched to cover conflicts in countries that did not exist in 2001. The surveillance infrastructure built under the PATRIOT Act gave the executive branch access to communications data at a scale the Church Committee of the 1970s — which had spent years investigating FBI and CIA abuses — could not have imagined. The Department of Homeland Security, created in the emergency of 2002, was a cabinet-level agency of 240,000 employees with authority over immigration enforcement, border security, cybersecurity, and disaster response, all housed under one executive roof.

	Donald Trump did not build any of this. He inherited it the way a man inherits a house — he did not lay the foundation, did not frame the walls, did not wire the electrical, did not choose the location. He simply moved in. And unlike most inheritors, he was not interested in the history of the property. He was interested in what he could do with it now.

	The transition team had been, by any historical measure, undercooked. Chris Christie, who had run the transition planning operation through the spring and summer of 2016, was removed after the election and replaced with Mike Pence, and most of Christie's preparatory work was discarded. Career civil servants who had been briefing incoming team members found appointments canceled, calls unreturned, binders of agency information left unstudied. The Obama White House, which had famously run the most thorough presidential transition in history in 2008 and took pride in institutional continuity, found its counterparts by November 2016 unwilling to engage on the substance of governing. They wanted power. They had not yet developed strong opinions about the systems through which power flowed.

	This was, it would turn out, not necessarily a disadvantage. The people who do not know the rules are sometimes the people most likely to discover what the rules actually prohibit — and what they merely suggest.

	In the weeks between the election and the inauguration, a small number of advisors around Trump — most notably Steve Bannon, the former chairman of Breitbart who had joined the campaign in August — had been reading. Not briefing books. Something more ideological: the works of administrative law scholars who argued that the modern regulatory state had grown beyond its constitutional warrant, that the agencies and departments created by Congress and staffed by career officials represented an unconstitutional fourth branch of government, and that a genuinely bold president could dismantle significant portions of it by executive action alone. Bannon, who was given the title of Chief Strategist and made co-equal in the hierarchy with the incoming Chief of Staff Reince Priebus, would describe his governing philosophy in a speech at the Conservative Political Action Conference three weeks into the administration: deconstruction of the administrative state. He meant it literally. And the tools to do it were, legally speaking, largely available.

	The afternoon of January 20th, after the parades and the lunches and the interminable handshaking, Donald Trump sat down in the Oval Office for the first time as president. He had been in the Oval Office before — as a visitor, as a guest, as a businessman who had donated to both parties with the strategic neutrality of a man who understood that access was a commodity. He had sat

	
	
	
	
	
	
	
	
	
	
	
	
	
	




