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Before we begin tipping our hats to those who made our work possible, a word of explanation about how this book came to be written. Carl Cannon first came across William Lerach in 1977 while covering courts for the San Diego Union, a newspaper where Patrick Dillon often edited stories dispatched from the courthouse, a beat he had once covered himself. It didn’t take Cannon long to interest Dillon and other editors in the emerging saga of Bill Lerach, a flashy newcomer to the San Diego legal scene. In time, Carl and Pat became friends as well as colleagues, keeping a running conversation about life and current events going for three decades even as Carl left his native California and made a career as a political writer in Washington, and Pat moved to the San Francisco Bay Area, where he held a number of editorial positions.

Cannon kept track of Lerach’s legal activities over the years, weighing in occasionally with an article about Lerach’s effect on the nation’s legal, business, and political landscape. Meanwhile, as an editor and columnist, Pat found himself writing and commissioning articles about the long shadow Lerach cast over Silicon Valley and the high-rolling founders of the New Economy. At one point, Pat and Bill intended to write a book together entitled “Plundering America,” about Lerach’s war of attrition against corporate fraud in America. Those plans were put on hold for reasons now revealed in our book, produced a decade after “Plundering America” was scratched. After it became apparent that the Justice Department was in the process of terminating Lerach’s legal career, Dillon called Lerach to inform him that there was still a book to be done, but it would be about Lerach, not coauthored by him.

Pat subsequently called Carl and invited him to be his coauthor. Carl, who had just days before finished a book with his father, Lou Cannon, comparing the presidencies of George W. Bush and Ronald Reagan, gave his friend a succinct initial response: “No.” Obviously, that answer was not the last word. Pat subsequently informed Bill Lerach that he and Carl had signed a contract to write a book about Lerach’s life and career. Lerach’s response was, “Well, I guess if someone is going to do it, I’m glad it’s going to be you two. I may not love some of it but you guys will be fair.”

When friends and acquaintances learned of this project, they would invariably ask if Lerach was cooperating. Informed that he was indeed, most people would ask why he was doing so. This is a question we asked ourselves over the course of reporting and writing this book. And make no mistake, Bill Lerach’s level of cooperation was extraordinary. He literally opened his house to the authors on separate reporting trips to San Diego throughout the winter and spring of 2008. He opened the files of old cases. He directed his longtime secretary, Kathy Lichnovsky, to provide documents, phone numbers, or source material. Bill met Carl in Pittsburgh on a nostalgic trip to see his old haunts—and his family—before heading to prison. Once in prison, he met with Pat on three separate occasions. Still, the question of “why?” remains, especially considering that Lerach never asked for—nor was he offered—any approval over the manuscript. He never saw a word of it prior to publication, and did not try to shape this book in either its conception or execution. So what was in it for him?

The authors believe that Lerach cooperated for two reasons. First, the rationale he cited himself: He knew our work and trusted it, even though he knew we did not necessarily share his political views or his mostly dark vision of publicly held corporations. Secondly, and we think this is more significant: Lerach was and is convinced he has a compelling story to tell. Not necessarily about the particulars of the government’s criminal case against him, but a larger story—the one about the defects and failures of entrepreneurial capitalism, and Lerach’s attempts, however flawed his methods may have been, to hold corporate executives to account. We think that Bill Lerach believed he’d get a fair shake on that theme. We will leave it to the reader to decide if we delivered on that score.
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OF COURSE, MANY OTHERS helped us as well. Even though she was following her boss’s wishes, Kathy Lichnovsky’s assistance and forbearance was above and beyond the call of duty. Bill Lerach’s brother Richard and his cousin Jim Kerr were open-hearted and generous with their time. So was Bill’s wife, Michelle, who, if she had any misgivings about this book, kept them to herself. Star Soltan, Bill’s third wife, patiently answered queries as well.

Bill’s boyhood chums, as well as his high school and college friends, many of whom are quoted in Chapters 2 and 3, answered all our queries cheerfully and in a timely way. One sad note, however: Gene Carney, a faithful friend of Bill’s who played sandlot baseball and football with him when they were grammar school age—and who came to his sixtieth birthday party in San Diego—died last summer as this book was being edited. Gene was a gentleman who had developed into a fine baseball writer as his second career. His help was greatly appreciated, and he was a national treasure.

Former FBI special agent Virginia Curry, who lost her husband at age thirty-nine to melanoma, yet who remained dedicated to her job, was instrumental in helping the authors piece together the art-theft case that tripped up Lerach confederate Steven Cooperman and subsequently Lerach himself. Likewise, we owe a great debt to Richard Robinson, the diligent federal prosecutor who stayed with this investigation for eight long years—and who was still willing to revisit the case in order to assist our efforts at re-creating the events inside the U.S. Attorney’s Office in Los Angeles. We are equally grateful to his colleagues, Douglas Axel and Robert McGahan, tenacious government lawyers who shared valuable details and insights—and to John Keker, the irrepressible and incomparable defense lawyer who represented Bill Lerach in his long battle with the government.

Two of Lerach’s friends and allies, lawyers Jonathan W. Cuneo and Patrick Coughlin, also provided essential assistance. Pat Coughlin, Lerach’s principal partner in the San Diego law firm that bore both men’s names, helped Pat Dillon negotiate the thicket of the Enron litigation and the tobacco wars, as well as intra-firm politics and history. Meanwhile, Jon Cuneo helped Carl Cannon re-create the political backstory behind the “Get Lerach Act” in mid-1995 in Congress, and its counterpart referendums in California the following year. Sean Coffey, whom the authors came to see as heir-apparent to Lerach in securities class action law—albeit an Eagle-scout version of Lerach—helped the authors to understand the epic WorldCom litigation, as well as the rivalries within the plaintiffs’ bar created by Lerach’s omnipresence. And former U.S. solicitor general Paul G. Clement, provided expert guidance through the actions of the Bush administration as it prepared for a landmark Supreme Court decision on class action lawsuits. We thank him for his generous gift of time.

San Diego lawyers Colin W. Wied and James J. Granby assisted the authors—as they had assisted Lerach three decades ago—in the details of the Pacific Homes case, Lerach’s breakthrough trial. So did an advocate on the other side in that long-ago litigation, a gracious Chicago attorney named Samuel W. Witwer, Jr. Speaking of Chicago lawyers, while Lerach nemesis Daniel R. Fischel declined to speak to us, his attorney Alan Salpeter was accessible, and the help he provided was simply indispensable. We would also like to thank retired federal judge Lawrence Irving, in whose courtroom Bill Lerach experienced a crushing defeat and who also offered numerous insights on subsequent cases, including Lincoln Savings and Enron, that resulted in some of Lerach’s greatest victories. Thanks, too, to Helen Hodges, Lerach’s colleague who furnished the blueprints of the Enron case, as well as Paul Howes, another Enron litigator and Lerach colleague, who furnished the intricate detail so valuable to our story. Thanks also to Richard Borow, a civil-defense lawyer who opposed Lerach in court and ultimately became his friend.

We attempted to interview everyone who figured prominently in this narrative and, thankfully, most reciprocated. Gerald Parsky, despite being active in Republican Party politics, wouldn’t return calls for some reason. Mel Weiss, Lerach’s mentor, after weighing his options, regrettably decided not to cooperate. For those who participated in these events but didn’t consent to assist us, we hope we got it right anyway.

In cases in which court transcripts or other official records existed, we used them. If such records were not available, the dialogue quoted is dependent on the memory of the participants—and source-noted accordingly. We relied on Lerach’s recollections for some of his ex-parte conversations, as well as conversations with his friends and adversaries. Where possible, we checked his quotations with other participants. Often, and gratifyingly for the authors’ peace of mind, his recall closely matched that of others, including Howard B. Turrentine, a retired San Diego judge in his nineties, who recalls his old cases with great clarity and was happy to share his memories of two litigators he never forgot, Bill Lerach and Mel Weiss.

The authors also owe a debt of gratitude to the superb efforts of business reporters who have written about Lerach previously, most especially Peter Elkind, a senior writer for Fortune magazine, whose insightful and groundbreaking coverage foreshadowed much of what was to come. The list of other journalists whose work informed our own also includes Jeffrey Toobin of The New Yorker, whose profile of Lerach left an indelible impression on friends and foes alike; Stephen Pizzo, Mary Fricker, and Paul Muolo, whose 1989 groundbreaking book, Inside Job, remains the clearest view of the savings and loan crisis, the antecedent to our recent financial meltdown; Fortune writer Bethany McLean, who along with Elkind, authored the captivating book The Smartest Guys in the Room, about the Enron debacle; and to Kurt Eichenwald, for showing us the way with his impeccably reported Conspiracy of Fools. Finally, to legions of reporters from The Wall Street Journal and New York Times and others whose bylines appeared in Forbes, Business Week, the Financial Times, and numerous local newspapers, journals, white papers, and websites.

Andrew Stuart, our agent, believed in the book from the moment Pat Dillon suggested it to him. We also thank Phyllis Grann, who, after decades of stardom in the New York publishing galaxy, remains undimmed, demonstrating her formidable powers of persuasion to get us to trim some 70,000 extraneous words from the manuscript. Random House lawyer Matthew Martin, who politely challenged our authority by patiently combing the source notes with us; Broadway Books assistant editor Annie Chagnot cheerfully attended to the tedious details preparing the book for publication; and our meticulous copy editor Janet Biehl comprised a highly professional team.

This book was shaped concurrently in a house on Lombard Street in San Francisco, and another located across the country in Arlington, Virginia. We thank Anne Dowie and Sharon Cannon, our wives, for patiently indulging our obsession and for accepting the conversion of their dining rooms into document and record repositories. Much of the first half of the book was also written in Bozeman, Montana, where we were hosted by our good friend Tom Mickel and generously ministered to by Sue Doss and Dudley Lutton. We polished the second half of the manuscript in adjacent offices at the Hoover Institution at Stanford University, courtesy of Professor David Brady and Mandy MacCalla, his able assistant.

Writing a book is both a solitary pursuit and a collaborative effort. This one couldn’t have been written without the assistance of all we’ve named. And to those we haven’t, you are not lost in our memories. You have the authors’ gratitude, and although it goes without saying, we’ll say it anyway: Any mistakes, omissions, or misinterpretations are the fault of the authors, not those who lent their help.


PROLOGUE

At 7:25 A.M. on October 29, 2007, Frank Cucinotta, a fifty-year-old third-generation Italian-American, eased a jumbo white SUV passenger limousine out of the cobbled parking court of the Beverly Wilshire Hotel, a venerable fourteen-story Italianate property with a tradition of pampering Hollywood stars, players, movers-and-shakers, and anybody else who could afford to see and be seen. When the stoplight turned in Cucinotta’s favor, he guided the vehicle onto Wilshire Boulevard; turned right, away from the Rodeo Drive shopping mecca; and joined the traffic already bunching east toward downtown Los Angeles, a ten-mile route he knew would require no less than an hour.

On this day, on the way to a nine A.M. appointment at the federal courthouse, riding in the rear seat—and rifling and tearing pages from the Los Angeles Times, the Financial Times, the New York Times, and The Wall Street Journal—was attorney William S. Lerach, his exclusive employer for more than eight years. Now sixty-one, Lerach was known as the kneecapper of corporate America. For three decades, as Americans created the greatest gain of wealth in the history of the world, the vengeful, fearless, abrasive, tactically brilliant Lerach had shaken down the “who’s who” of the Fortune 500 list. No one had been immune—not Disney, not Drexel Burnham, not Citibank, Goldman Sachs, Bank of America, Merrill Lynch, Credit Suisse First Boston, Global Crossing, AT&T, Hewlett-Packard, Apple Computer, Exxon, Time Warner, R.J. Reynolds, Arthur Andersen, WorldCom, Enron. Not Michael Milken or T. Boone Pickens. Not Charles Keating, Ivan Boesky, Al Dunlap, Michael Ovitz, Ron Perelman, Bernard Ebbers. Not Kenneth Lay or even Dick Cheney. During those thirty years Bill Lerach, and the firm Milberg, Weiss, Bershad, Hynes & Lerach—for whom he had been the shrewdest and most aggressive legal strategist, its boldest negotiator, its star litigator—returned more than $45 billion in fraud judgments and settlements to millions of shareholders, small and large, and institutional investors—minus his own cut, which was not inconsiderable.

Acting outside the regulatory agencies that he routinely mocked as weak and politically beholden, this self-appointed legal Robin Hood peered at life roguishly through his signature oversize glasses, which his enemies and the newspaper and magazine illustrators parodied almost as often as his grayish blond Brillo hair. His sandpaper-textured, profane-laced megaphone voice also came in for notice. It wasn’t really the voice that offended; rather, it was the invective that hurtled from it. “I’ll own your fucking house in Maui and the diamonds on your wife’s fingers,” he’d tell an outwardly defiant but secretly quaking corporate captain. Or he’d snarl at opposing counsel: “This case is going to bring an ignominious end to your mediocre career!” Anyone who stood in his way was, in his mind, fair game; hence Lerach was a staple for Fortune, Forbes, and Business Week covers and for the pages of the New York Times, the Financial Times, and The Wall Street Journal.

The reason he generated such fear, and attention, was not merely his tactics—it was his results. To hear both his admirers and detractors tell it, Lerach had evolved into a fourth force in American capitalism, adding the Lerach factor to supply and demand and competition. He did it by building a 180-attorney colossus and employing dozens of private investigators, including former FBI agents and assistant U.S. attorneys, who prowled for vulnerable companies by monitoring their volatile stock and financial performances through his law firm’s technically advanced software systems. When he spotted a precipitous drop in earnings followed by a sharp drop in the stock price, he and his colleagues would search the database for the company’s prior public statements talking up its financial performance, usually on what turned out to be bogus revenue recognition. If these optimistic statements were soon followed by a pattern of insider selling—“foot-prints in the snow,” he called it—just before the stock crashed, Lerach and his team would outpace other law firms to find plaintiffs and file court complaints, anointing his firm and himself as lead counsel, while determining which other firms, if any, would be allowed to join the action and share the spoils, ranging as high as 30 percent of a judgment or settlement. Initiating, managing, attacking, counterattacking, bullying, bluffing, and even inventing new avenues for shareholder lawsuits; allowing investors, no matter how small, to take on corporate giants and the titans who guided and managed them, Lerach and his colleagues would litigate hundreds of cases, more than all other securities law firms combined. His tactics even helped corporate insurers, who were able to up their premiums for “Lerach protection.” His opponents, including competing law firms and prominent politicians of both parties, compared him to a Mafia don. He secretly liked that, and he didn’t even mind letting anyone know that his two favorite movies were The Godfather (“One lawyer with a briefcase can cause more damage than a thousand men with guns”) and Godfather II. In his telling, Lerach was feared for a reason and in furtherance of a good cause. If he made himself rich in the process—and estimates of Lerach’s own fortune ran upward of $700 million—that was the reward for exposing corporate fraud, incompetence, and greed. The greed was epitomized by the astronomical executive compensation packages he railed against—by-products, he told wide-eyed judges, mediators, and congressional panels, of the fraud he continuously targeted and exposed. He often compared his firm to an enforcement arm of the Securities and Exchange Commission, with three essential differences: his firm was more perspicacious (“Watch next for bad loans from banks,” he told an interviewer in 2002); it was more aggressive; and it was more efficient, because it put its own resources at risk by asking only for contingent fees, meaning it had to win the case to win the fees.

What’s more, he delighted in rubbing himself in Corporate America’s face. Once when he was appearing before a hostile but morbidly curious crowd of business executives, Lerach swaggered to the podium and declared: “What enforcement do you really want at work regulating your marketplace? You want government bureaucrats, not subject to the economic discipline of the marketplace? Or do you want guys like me? I may be rancid butter, but you know I’m on your side of the bread.”

Naturally, he had made enemies—in competing law firms, on Capitol Hill, and especially in boardrooms from Silicon Valley to Wall Street, where he existed in a parallel corporate subconscious as a modern Vandal or Visigoth. Buttoned-down and otherwise sober executives would vehemently denounce Lerach as a “bloodsucking scumbag,” or an “economic pirate.” (One Silicon Valley executive went so far as to publicly wish him out of human existence.) A verb had even been given his name. In boardrooms, to be “Lerached” meant being threatened with having to surrender more than a million documents and risk testimony from CEOs on down to the lowliest document clerks in order to fend off a $100 million lawsuit. More often than not, CEOs and the boards they served would decide against fighting these Lerachian wars of attrition and would enter out-of-court settlements. They were expensive but not as costly as litigation—especially a lost trial. The circumspect executives would chalk it up to the cost of doing business and turn to their insurance carriers to bail them out, but they came to believe that what Lerach was doing was nothing less than legalized extortion. They weren’t alone in this assessment. When Lerach came to Washington, D.C., in 1995 to lobby unsuccessfully against a Newt Gingrich–driven tort reform intended to put him out of business, California congressman Christopher Cox likened him to Al Capone. Silicon Valley venture capitalist L. John Doerr, who helped raise more than $40 million in a 1996 statewide “Get Lerach Initiative” aimed at clipping his wings in California courts, referred to him as “a cunning economic terrorist.” When George W. Bush talked in two presidential campaigns about “frivolous lawsuits,” he was referring in large part to the class-action securities litigation that Lerach and his colleagues brought against businesses Bush had championed, including those of his longtime friends.

Among them was Enron chairman Kenneth Lay, who oversaw the nation’s seventh-largest company, with 22,000 employees and vast, complex holdings ranging from broadband trading to energy and commodities to risk management. Fortune had called it “America’s most innovative company” for six straight years until, in 2001, its tangled financial web collapsed and it was forced to declare itself bankrupt. When it did, Lerach pounced. Before orchestrating a $7.3 billion settlement, the largest in history with the banks that suppported it, Lerach had successfully portrayed Enron as the very symbol of the corporate scandals that had rocked Wall Street throughout the decade. With thespian-worthy performances that began, prior to the beginning of the trial, by displaying boxes of shredded Enron documents before the press outside the Houston federal courthouse, Lerach not only skillfully picked over the bleaching bones of Ken Lay’s company; he shook down Wall Street and embarrassed the president of the United States. After declaring victory, Lerach issued a public warning that would have repercussions.

“With this judgment we got Kenny boy and his friends,” he announced. Later, he added, “Now we’re going after Dick Cheney.” Lerach had turned his sights on Halliburton and its former CEO, the vice president of the United States. In Lerach’s lawsuit against Halliburton, his thinly veiled assertion was that Cheney had fled the company just ahead of the stock collapse, finding refuge in the White House. The attorney had maneuvered himself into a position to subpoena and demand public testimony from the vice president, and he doubted that Cheney would be able to successfully hide behind a claim of executive privilege. Lerach was itching for the confrontation.

Instead, on this late October day, William S. Lerach was traveling down Wilshire Boulevard, through Los Angeles’s corporate canyon, flanked by tall, glass-encased office towers—“Fraud Lane,” he called it—recalling lawsuits he had filed against its inhabitants and neighbors. There were so many, he had almost lost track. Each had contributed, though, through its own missteps, to Lerach’s means to own vacation homes in Steamboat Springs, Colorado, and in Hawaii, as well as a 10,000-square-foot villa in Rancho Santa Fe, just outside San Diego, a manse complete with a 2,970-gallon saltwater aquarium—not quite large enough for a shark, as he liked to joke but large enough to host a menacing moray eel that was fond of him, especially at feeding time. His latest residence was a 16,000-square-foot Tuscan-style mansion filled like a museum with catalogued African art and other precious statues and relics on five and a half acres overlooking the Pacific Ocean on San Diego County’s “Gold Coast.” When he bought the place, Lerach had planned to entertain governors, senators, and presidents there. And he would have, too, except for this legal business that was taking him to the federal courthouse in Los Angeles this morning.

As the ride progressed toward downtown, past venerable and leafy Hancock Park (once an oilfield, now home to the elite families of Los Angeles), Lerach seemed oblivious that his ride-along Chihuahua, Tommy, was climbing his chest to lick his face; he did not even bother to flick the dog hairs from his $3,000 Brioni suit, its muted gray blue nearly matching the sky over Los Angeles, which had been clouded by smoke from the property-destroying wildfires that had been burning more than half a million acres in the hills for days.

Lerach’s attention was turned to three newspaper articles. The first was a New York Times piece speculating on what the Federal Reserve would do when it met the next day to set interest rates. The article suggested that the Fed would note that, except for the housing market, the economy appeared to be showing surprising strength. And yet, it cautioned, a serious downturn could still be imminent, especially when the housing slump interacted with possible problems in the credit markets. “Act sooner than later,” Lerach said derisively under his breath, as if speaking directly to Fed chairman Ben Bernanke, who had succeeded Alan Greenspan, the person who had given Charles Keating and Ken Lay his benediction even when their giant scams were imploding.

The second article drew greater focus. Another Times piece, this one signaled that E. Stanley O’Neal was expected to end his six-year reign at Merrill Lynch as early as that day. The article retraced O’Neal’s rise and ignominious fall after an $8.4 billion write-down, noting that the chairman and chief executive of the world’s biggest brokerage firm could receive as much as $159 million as a termination package. Lerach swore loudly, startling his tiny dog: “Goddamn loser CEOs, raking it in!” Those words, minus the expletive, would be the headline in an op-ed piece that Lerach would pen and that the Washington Post would publish on a Sunday, less than two weeks later. As an aftermath to the collapse of Enron and the huge recovery already obtained, Lerach’s firm still represented investors seeking more than $30 billion from Merrill Lynch, along with Credit Suisse First Boston and Barclays Bank PLC. His firm was arguing that the financial firms had colluded with the energy giant to hide its losses. This so-called “scheming case” was headed to the Supreme Court. At stake for Lerach personally were fees of more than $100 million before taxes.

Bill Lerach gazed out the window, his mind suddenly distant, as the limousine passed slowly by MacArthur Park, the patch-worn subject of a rhapsodic 1968 song; its amphitheater shell once hosted jazz, big band, and folk music concerts. Cucinotta pointed through the windshield at the downtown skyline approaching. Lerach seemed not to notice, musing aloud about an event four years in the past, when he had stood at a podium at the 2003 commencement at the University of Pittsburgh Law School, from which he had graduated thirty-three years earlier. He said softly that of all his public appearances—before judges, business executives, television commentators, legal and congressional panels—that moment had meant the most to him.

He had recited landmark cases—Brown v. Board of Education, Gideon v. Wainwright, Griswold v. Connecticut—in which individuals, aided by crusading lawyers, had obtained access to the courts, which overturned repressive state laws and vindicated individual rights. He traced the ascending arc of consumer protection laws and suits against tobacco companies, which he had called “the oligopoly of death.” He cited more legal high-water marks. Then he turned somber, recounting the assault on trial lawyers such as himself, during the current decade, by corporate and Wall Street interests, various would-be populists, and politicians of various stripes, particularly conservatives in and out of the Bush administration who, in the name of “tort reform,” were making it more and more difficult for attorneys to seek redress in the name of shareholders. “But remember, no good deed goes unpunished,” he had warned the future lawyers in Pittsburgh, not aware that his speech contained an element foreshadowing his own life.

Cucinotta turned the limo off Wilshire toward the stodgy-looking federal district courthouse, a Depression-era Works Progress Administration project finished in 1940. Lerach had appeared in its courtrooms hundreds of times. Finally, a right turn to their destination, 255 East Temple Street, the address of the twenty-one-story modern office tower sheathed in red granite named the Edward R. Roybal Federal Building.

Because of the size and scope of the Los Angeles federal court jurisdiction—it services nearly eighteen million residents and processes nearly 12,000 criminal and civil cases yearly—two buildings, the old courthouse and the Roybal Building, handle the load. Lerach had an appointment in each. First he would appear before a U.S. magistrate, who would administer Lerach’s criminal arraignment, following a hard-earned agreement he made with government prosecutors a month earlier. According to the agreement, he would plead guilty to a single federal conspiracy charge of obstructing justice—a felony that could mean one to two years in prison and the almost certain forfeiture of his license to practice law. The government had been investigating him and several colleagues in his San Diego office and in New York, headquarters of the founder of his firm Melvyn Weiss, for more than seven years.

The investigation had been hanging over Lerach even as he tried and negotiated the Enron settlement the same year. Every time he and his legal team ratcheted up the pressure against the officers and managers of the energy giant and its banks, word that a government investigation was progressing would reach him.

“We’d fire a shot, they’d fire a shot,” he would later say.

In his mind, he had been involved in a war of attrition with the federal government, the same kind of war he had so successfully waged against Corporate America. Reflecting on his own guilt and feeling his own fear, he had called John Keker.

At sixty-six, John W. Keker was to the defense bar as Bill Lerach was to tort law. After Princeton and Yale Law, he had clerked for Chief Justice Earl Warren, then became assistant federal public defender for the Northern District of California. Specializing in criminal defense and business litigation, he had twice defended investment banker Frank Quattrone, had represented George Lucas, defended Google in a trade secret case against Microsoft, acted as an independent chief prosecutor in the federal case against Oliver North, and managed to get a reduced sentence for Andrew Fastow, who had been Enron’s CFO and at the center of the very scheme Bill Lerach had unraveled to the tune of $7.3 billion and counting.

For all Keker’s bona fides, the one that stood out was his crippled left arm. His elbow had been shattered by an enemy gunner while Keker was leading a Marine platoon in Vietnam in 1965. The arm, hanging limp in his suit coat, as he held his glasses in his right hand or struggled to move an exhibit with his good arm and twisting body, served his reputation for toughness and determination.

Standing erect, his jaw set and his crew cut still trimmed at Marine Corps length, clad in a double-vented blue suit, Keker was waiting when Lerach cleared security in the lobby of the federal building. The two men mounted the wide marble stairs to the airy indoor atrium in order to take another stairway to the third-floor arraignment room. As they strode across the wide, sunlit, well-appointed space, Lerach noticed a large portrait hanging on an opposite wall. He changed stride, leading Keker and their team of attorneys to the portrait and stood before it, appraising it, letting the irony of the encounter sink in. Looking down on them from ten feet above was Vice President Cheney.

Lerach muttered something unintelligible and shook his head. Then he turned toward the elevators to keep the appointment for his arraignment—a short but arresting formality, because greeting him behind a Plexiglas window sat more than a dozen hardcore federal inmates who were also being arraigned that morning, on charges ranging from interstate drug trafficking to gang violence, federal bank robbery, and worse. They wore jail jumpsuits with shortened sleeves that revealed arms stenciled in tattoos. Most were shorn, the overhead lights accentuating their hardened, menacing faces. The theatrical contrast between those kept behind glass awaiting their hearings and those on the other side clad in business suits awaiting theirs gave defendants standing outside the glass window their first glimpse of the social inferno they might soon enter.

With Keker at his side, Lerach stood stoically, listening to the magistrate read the particulars that government lawyers had filed against him. His posture was attentive and deferential. This was something he knew he would have to endure, to get behind him, to earn relief, if just for the moment. Half an hour later he and his legal entourage crossed the great plaza separating the two federal buildings. Lerach and Keker, the two towering figures in their own fields of law, mounted a single stairwell and entered the courtroom of U.S. District Judge John F. Walter. There they were greeted by four assistant U.S. attorneys who had worked for the better part of six years to achieve this moment for the government. The opposing attorneys bantered solicitously, obliging the courtroom protocol informed by their experience, awaiting the judge.

Judge Walter entered and immediately got down to business. He read the charge, asked if the defendant understood it, and then asked if he understood its magnitude, reading each implication, one by one.

“Do you understand that by pleading guilty to this charge you face a serious prison sentence?”

Lerach had been steeling himself to answer firmly: “I do.”

“Do you understand that by pleading guilty to this charge you will no longer be able to vote?”

“I do,” said Lerach.

“Do you understand that by pleading to this charge you will no longer be able to run for public office?”

Again, “I do, your honor.”

And finally, “Do you understand that by pleading to this charge you will no longer have the right to bear firearms?”

Lerach reacted with a mild shrug noticed only by a few family members, including his daughter Shannon and wife, Michelle, seated in the benches behind him. “I do, your honor.”

Having accepted the plea, the judge set the date for sentencing two months hence—January 2008—allowing each side to prepare arguments that would help guide him in determining the length of the sentence. The process lasted less than thirty minutes, and in its aftermath Lerach looked and sounded fatigued; so did his wife. But he was still not without fight.

As he and his family and attorneys plodded back down the stairs and started for the exit, Lerach again noticed two portraits hanging on the wall near the stairwell. On the left was President George W. Bush. On the right was Vice President Richard Cheney, the man he had been looking forward to suing. Now he wouldn’t even have a law license. Lerach strode to the portraits, standing below Cheney’s. Looking up, he pumped his fist and said, “I can’t vote. I can’t run for office. I can’t bear firearms. It should have been you up there in that courtroom, not me.”


1
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DRAGON SLAYER

William S. Lerach first heralded himself to the elite circles in America’s legal community in 1977, from the sterile downtown county courthouse on Front Street, a few blocks from the old waterfront in San Diego. The setting was Superior Court Judge James L. Focht’s nondescript courtroom; the case, Barr v. United Methodist Church. By the time it ended, class action litigation (a single legal action on behalf of many plaintiffs against common defendants) would never be the same in California. And ultimately the victorious lawyer would see to it that no corporate entity within the United States would be invulnerable to outside scrutiny.

No U.S. church denomination had ever been the subject of a successful class action lawsuit. The unfolding case owed its drama not only to the legal precedents at stake, or to the conflicted feelings among the litigants themselves (pious Methodists and retired ministers who found themselves suing their own denomination) but also to the intensely personal competition between the rival attorneys.

The Methodists’ lead lawyer was Samuel W. Witwer, Sr., a barrel-chested eminence whose regal presence and mane of silver hair all but announced his wealth of experience. The son of a steelworker, Witwer was born in 1908, the year William Jennings Bryan ran for president the third and last time. Like Bryan, Witwer came out of the Midwest, his reputation proceeding him like a billowy cloud: Harvard Law, class of 1933; lay leader in the Methodist Church; and then lawyer, who after five decades of futile efforts by others succeeded in reforming Illinois’s antiquated constitution. The “Father of the Illinois Constitution,” they called him. Adlai Stevenson remarked that Witwer was “a man who never quits.” In 1960 the Illinois Republican Party chose Witwer to be its standard-bearer for a U.S. Senate seat. Dwight D. Eisenhower approved of this nomination and, in a memo to Richard Nixon, referred to Sam Witwer as “a very smart man.”

Nearly two decades later Witwer strode into San Diego with the air of a man accustomed to deference. He brought with him a mellifluous, authoritative-sounding basso profundo voice, the distinctive diction of a practiced orator, and an abundance of self-confidence.* “He was the only man I ever saw,” Bill Lerach said, “who could strut while sitting down.”

Witwer harbored reciprocal feelings about Lerach. The first time he ever laid eyes on the younger man, Witwer and his attorney son Samuel W. Witwer, Jr., were checking into the Westgate Plaza Hotel, San Diego’s newest and finest, only to hear loud, whiskey-fueled cross-talk emanating from the lobby between Lerach and another lawyer they presumed to be Mel Weiss. “We’re going to take down the Methodist Church!” Lerach boasted. Public woofing was not typical behavior of the shining lights of the San Diego bar, but Lerach was not from that town.

Born and raised in Pittsburgh, Bill Lerach was new to the West Coast; he liked California, had come to stay, and loved being in court on this case. He was thirty-one but appeared younger with his long blond curly hair, Sundance Kid mustache, round wire-rimmed glasses, and a suit that—although tailored—looked too large on his slender frame. He was easy to underestimate. As the Pacific Homes battle played out, Samuel Witwer and the rest of the nation’s corporate establishment came to see what they were up against. By dint of temperament and talent, William Shannon Lerach constituted a perfect instrument of destruction in an emerging hybrid of the legal profession: the superlawyers of the plaintiffs’ bar who viewed themselves as avenging angels for the little people cast on the slag heap of free enterprise. This theme would emerge more clearly in the years ahead; meanwhile the realization that in the process of attempting to reform American capitalism they could become quite rich did nothing to diminish their adversarial zeal. Quite the opposite, actually.
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THE SAN DIEGO CASE concerned a string of retirement facilities called Pacific Homes, established as a nonprofit corporation in 1929 for retired Methodist ministers and lay leaders. In the late 1970s the corporation was in financial trouble, a victim of the residents’ increasing life spans, the over-generous impulses of its founders, a flawed business plan, runaway inflation, and bad management—with some graft thrown in. The Methodist hierarchy bailed the homes out at first, but as the losses mounted, Pacific Homes’ officials resorted to acquiring more buildings and attracting new residents with “life-care contracts,” even as they spent the money paid up front by new retirees to keep the existing retirement facilities afloat. However well intentioned the Methodist elders had been originally, they eventually found themselves running an elaborate Ponzi scheme.

The legal case began in 1977, when a Pacific Homes retiree named Frank Barr placed a call to a San Diego law firm, Wied & Granby, to which he had been referred by his estate planning attorney. Barr told the Wied & Granby attorneys his story: months after he had paid more than $300,000 for a “life-care contract,” Pacific Homes officials had announced that all residents would have to pay several hundred dollars more each month to keep the place afloat. The homes were near bankruptcy, it seemed to Barr, and the officials clearly had known this was the case even while soliciting the contracts. Barr told the attorneys, Colin W. Wied and James J. Granby, that some of the residents simply didn’t have additional income at their disposal and were worried about losing their homes.

He had called the right lawyers. Wied and Granby were close friends who took the law, and their obligations under it, seriously. They were well situated, too, former U.S. Navy guys in a U.S. Navy town, with good educations and solid reputations in the city’s legal circles. Both would serve as president of the San Diego Bar Association, and Wied would later be named state bar president. Their only drawback was the size of their firm. Wied & Granby consisted essentially of Wied and Granby, along with a young associate, David J. Yardley. Nonetheless, intrigued by the case and indignant at the way their clients had been treated, they filed a lawsuit on behalf of the disgruntled Pacific Homes residents. Yet they soon realized—both because of the complexity of the case and because of the caliber of white-shoe law firms from Los Angeles, Chicago, and Philadelphia arrayed against them—that they needed a big gun of their own.

Granby asked an attorney friend if he knew of anyone in Southern California with experience in class action litigation in which auditors had been negligent. “The firm that specializes in that kind of work is Milberg Weiss—and it has an office in San Diego,” the friend said. “They are the best in the country.”

Granby placed a call to the San Diego office of Milberg, Weiss, Bershad & Specthrie, which was run by Bill Lerach. The two partners took an immediate liking to Lerach, who listened intently as they spelled out the facts of the Pacific Homes case. Lerach liked them well enough too; mainly he liked the looks of their case,* so a plan was made for all of them to go to New York to secure the blessing of Lerach’s boss, Milberg Weiss’s cofounder and senior partner, Melvyn I. Weiss.

Weiss was initially dubious about a case that presented public relations challenges for a payoff that might not be that large. “Have you lost your mind?” Lerach remembers Weiss telling him. “We’re a bunch of Jews, and you’ve got us suing a Christian church! Keep doing your securities cases in federal court.”

Lerach, who was not himself Jewish, was undeterred. Weiss often talked this way to his young partners as a way of making them defend their prospective cases so he could see how committed they were to the litigation. In truth, Mel Weiss was intrigued by Pacific Homes, and he encouraged Lerach to bring these California lawyers to New York so he could take their measure—and size up their case. Milberg Weiss’s New York offices were located at One Penn Plaza, atop Penn Station. When the lawyers gathered for lunch in the building’s lower level, the Californians were struck by how the tables shook and the plates rattled as the trains passed by below—and by how nothing seemed to rattle Mel Weiss.

The next day they went over the case again. This time Weiss listened intently, saying little. Finally the senior partner said, “What do you want to do?”

“Well,” Wied asked, “is it a good case or not?”

After a ten-second pause, Weiss’s face broke into a slow smile. “It’s a dynamite case,” he replied.

At that point the two law firms hashed out an agreement on the terms of their split, which they confirmed with a handshake: two-thirds of any contingency fee awarded the plaintiff’s lawyers would go to Milberg Weiss, one-third to Wied & Granby. The only thing left at that point was for this bicoastal legal team to take on the venerable United Methodist Church—and win.
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ON FEBRUARY 18, 1977, Pacific Homes sought to buy time by filing for Chapter 11 protection in federal bankruptcy court, while attorneys for the various Methodist entities responsible for the homes tried to restructure the residents’ contracts. The deal the church offered the residents was essentially this: the terms of the life-care contracts would be altered so that each resident would pay $350 per month for room and board—and $800 per month when they crossed the threshold into needing convalescent care. For its part, the church’s General Council on Finance and Administration would pony up $1 million a year for the next nine years. “The Annual Conference said the residents should pay a bit more because the life-care contracts were signed when there was no inflation,” Samuel Witwer explained to the press. “They [the Conference] offered the $9 million as a matter of Christian charity.”

To make this bailout plan work, church lawyers told a federal bankruptcy judge, 93 percent of Pacific Homes residents would have to sign on to the deal. As 1977 wore on, 90 percent of the residents agreed, but church officials could not get that last 3 percent. They might have, had Lerach not intervened. As emotions among the residents boiled over, two warring factions emerged. The first were Wied and Granby’s “rebels,” who had become radicalized and who were quite willing to sue. The second and much larger faction, whom Lerach dubbed the “Tories,” remained devoted to the Methodist Church. Among the “Tory” loyalists, a pious and opinionated ringleader emerged. He was seventy-six years old and well-spoken, as befit his previous profession as a member of the U.S. Congress. His name was Jerry Voorhis.

“There’s this old bird out there who’s causing us all kinds of problems,” junior attorney David Yardley told Lerach. “We’ve got to get him calmed down.”

Lerach, recognizing Voorhis’s name, appointed himself to the task. A lifelong liberal Democrat, Voorhis would have been dismayed to hear himself labeled a Tory. A five-term member of the California delegation in the House of Representatives, Voorhis had been ousted from Congress by Richard Nixon in an acrimonious 1946 campaign in which the future vice president and president portrayed the Democratic incumbent as being under the thumb of Communist-controlled labor unions. Voorhis had indeed accepted campaign contributions from such unions, but he was a diligent public official who had once been named “the hardest working man in Congress.” Many years later political journalist Christopher Caldwell described him as an “upright Christian socialist” who was also “a sanctimonious know-it-all [who was] well to the left of his constituents.” Bill Lerach had no quarrel with Voorhis’s left-leaning politics—by then Lerach had become a Democrat himself—but he also found the former congressman hard-headed and haughty.

“He was a know-it-all,” Lerach remembered. But he was also threatening to derail the Pacific Homes suit before it got off the ground and as such could not be ignored. “He’d had these run-ins with Yardley, but I sort of tried to charm him. I talked to him about what a bastard Nixon was. I just gave him a world-class ass-kiss.”

Meanwhile the church’s lawyers persuaded the bankruptcy judge to move their status to Chapter X, a designation designed to further shield them; the move was granted, but it came too late. “The fat was really in the fire,” noted Methodist bishop Jack M. Tuell.

“I wouldn’t ever want to see this come out in a courtroom, but we didn’t start to have these problems two years ago,” John Kirkman, church treasurer, told members of the Annual Conference who met in 1978 in Arizona. “We started to have them when someone said you can replace capital losses by borrowing and paying it back later. I don’t know of any financial enterprise that can operate that way but a chain letter.”

It was a lesson the financial world would learn again and again over the next three decades—and as recently as March 2009, with the jailing of an extravagant thief with a Dickensian name, Bernard Madoff. In the case of Pacific Homes, Kirkman’s observations did indeed show up in court, because one Methodist who was not enamored with his church’s leadership sneaked a tape recorder into the Arizona meeting. Not that it was necessary. The Methodists and their lawyers were about to run into the buzz saw named Lerach. Before this case was over, he would present so much compelling evidence that the Methodists would sue for peace before they could even put on their first witness.
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THE CASE WAS ASSIGNED to Judge Ross G. Tharp, a folksy Ronald Reagan appointee with a handlebar mustache and a resemblance to the comedic actor Dabney Coleman. Tharp’s unease with the case was almost physical, and he did nothing to hide his discomfort at presiding over the lawsuit against a venerated Protestant denomination. The Methodists’ legal defense consisted of three lines of argument: the first was procedural, the second constitutional, and the third an assertion that was more a public policy position than a legal theory.

Witwer and the defense team maintained that no matter what had transpired regarding the retirement facilities, the church wasn’t liable because it neither owned nor controlled Pacific Homes Corporation. The United Methodist Church, argued Allan Reniche, another member of the defense team, “is not the alter ego of Pacific Homes Corp. or anything or anyone else.” William “Beau” Miller III, another attorney representing the Methodists, asserted that Pacific Homes’ board, although composed of former Methodist pastors and officials, was “fiercely independent” of the mother church.

The Methodists’ second line of defense flowed out of the first but went further. Legally speaking, their lawyers said, no liable body called the United Methodist Church existed. It wasn’t organized as a corporation in California or anywhere else and as such was not a judicial entity that could be sued. Methodism, according to its own internal ecclesiastic bylaws, was a spiritual “confederation” of like-minded parishioners; for that reason, taking money from one arm of Methodism to pay for the alleged misdeeds of another was not only grotesquely unfair but an unconstitutional assault on the freedom of religion. A contrary ruling “would substantially change the face of religion in America,” Witwer maintained. “It would violate every possible aspect of First Amendment rights of churches to conduct their business without harassment in civil court.”

In one form or another, the church’s stated desire to go about its business without the “harassment” of plaintiffs’ lawyers or the courts was an argument that Bill Lerach would hear repeatedly from defendants—albeit usually large for-profit corporations—during the next three decades in his career as a litigator. Invariably, his answer would be to point, as he did in the Pacific Homes case, to the huge assets owned or controlled by the defendants—especially compared to the paltry resources of his little-guy clients. The United Methodist Church, Lerach emphasized, controlled some $7.5 billion in assets at the time when it was trying to abrogate the contracts of Pacific Homes’ retirees on fixed incomes.

“Those $7.5 billion are the assets of 43,000 individual churches,” Witwer responded. “Each university, hospital, home is a separate institution that owns its own property. There is not property of fund, as such, that belongs to the UMC. You can’t structure an entity out of a confederation.”

This reasoning led to Witwer’s last line of defense, a rationale that was more a public relations strategy than a legal philosophy: if the church were held liable for the financial collapse of Pacific Homes, money would be siphoned from other, even more worthy enterprises in the church’s mission, including clothing and feeding the poor. Moreover, church officials insisted, holding ecclesiastical groups liable for badly run businesses in their far-flung empires would have the effect of prompting faith-based organizations to abandon their work of helping society’s less fortunate.

Tormented by this prospect, Tharp quietly urged the parties to settle the case. Although the judge didn’t like Lerach personally—he found the young lawyer arrogant, and his heart was more with the Methodists—he was impressed with Lerach’s pretrial preparation, and he thought the church’s lawyers were underestimating the effect the debonair young attorney might have on a jury.

Tharp believed that if the case went to trial, the Methodists would be dunned for a huge verdict. And he feared that Witwer might be right about the effects of such an outcome. In other words, he worried that a precedent-setting case emanating from his California courtroom might cripple the ability of Methodism, or any other religious entity, to undertake its good works. To forestall such a result, Tharp pushed hard for a settlement—too hard, as it happened.

On March 20, 1978, the judge issued a four-paragraph opinion removing the United Methodist Church as a defendant, while keeping the General Council on Finance and Administration (the Methodists’ finance body) in the lawsuit. Accepting Witwer’s assertion that the United Methodist Church was “a connectional structure maintained through a chain and series of conferences,” Tharp said that because it had never been legally incorporated, it could not be sued in a California court. “Methodism has continued for more than two centuries to proclaim a freedom of spirit as opposed to the bondage of an organization,” the judge wrote. He was quoting, he noted, from “a respected, unbiased source, The Encyclopedia Britannica.”

“A contrary ruling,” he added, “would effectively destroy Methodism in this country, and would have a chilling effect on all churches and religious movements by inhibiting the free associations of persons of similar religious beliefs. If all members of a particular faith were to be held personally liable for the transgressions of their fellow churchmen, church pews would soon be empty and the pulpits of America silent.”

Apprehensive that the appeals courts might disagree with his interpretation of the law as well as his apocalyptic vision, Tharp took the highly unorthodox step of attaching to the ruling a personal letter to the attorneys on each side. In this missive he said he believed that the suing residents had a strong claim and that the plaintiffs were likely to win “enormous” damages if the case went to trial. This gambit did not succeed. In seeking the middle ground, Tharp managed to alienate both sets of lawyers as well as the bankruptcy trustee representing Pacific Homes. Yet Tharp’s ruling made many of the residents jumpy—and some of the “rebels” urged their neighbors to take their chances with the Methodist authorities rather than the judicial system. Lerach was nervous, too, which explained his filing of a nearly identical suit in federal court in San Diego.

Lerach needn’t have worried. His victories over the Methodists were only beginning.
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ONE YEAR LATER, on March 8, 1979, California’s Fourth Circuit Court of Appeal overturned Tharp’s order in a thorough reversal that left Lerach and his clients holding all the aces. A three-judge panel, in a decision written by a respected justice named Howard B. Wiener, concluded unanimously that the United Methodist Church’s legal claims to immunity were specious or, at the least, outdated. “To hold otherwise,” the justice wrote, “would permit an unincorporated association to escape liability by this simple technique of requiring express consent from all units of the association.”

In their written opinion, the appellate justices expressed both disdain for Tharp’s decision to consult the encyclopedia and skepticism toward his assertion that an adverse decision would spell the end of Methodism in this country. They repudiated the trial judge, who was removed from the case, rejected the arguments of the church’s lawyers, and utterly embraced the legal premises advanced by Lerach.

“The trend of case law has been the rejection of legal niceties to assure full recognition of the unincorporated association as a separate legal entity,” the court wrote.

The appeals court didn’t stop there, although it could have. Delving into the United Methodist Church’s own organizational texts—helpfully supplied in its legal briefs by plaintiffs’ counsel—the court also refuted the Methodists’ contention that the church was a loose confederation of like-minded souls and agencies. “In summary, UMC is a highly organized religious body working through specific agencies to accomplish laudable goals.”

That left one issue: what if this lawsuit would undermine such “laudable” social goals? That trepidation had undone Ross Tharp. The appellate court, while not minimizing the potential ramifications, did not shy from it. “This concern, legitimate as it may be, is properly placed with the religious body to consider before becoming involved in commercial affairs and [cannot] be considered in our resolution of the issue before us,” Justice Wiener wrote. “A religious organization should not be relieved of its lawful obligations arising out of secular activities because the satisfaction of those obligations may, in some tangential fashion, discourage religious activities.”

This unanimous ruling left the Methodists aghast. In desperation they sought refuge in the U.S. Supreme Court, even knowing relief was improbable. The first stop in the federal litigation was in the courtroom of respected U.S. District Court Judge Edward J. Schwartz.* Lerach had rushed this case into court, largely to avoid Tharp, and his haste showed: in a hearing to determine whether the plaintiffs’ complaint could be certified as a class action, the weakness of the case became apparent—the main flaw being that Lerach’s plaintiffs were elderly people with faulty memories and mixed feelings about their own lawsuit. Church lawyers had exposed these vulnerabilities during their depositions—made “mincemeat” of his clients, Lerach would say. After about an hour Judge Schwartz called a recess.

“We’re getting killed here,” Lerach whispered to his cocounsel, David Yardley. “They are beating our brains out.”

Schwartz had a different reaction. After the break, the judge told the lawyers that they might have a strong case for class action status, but that he wasn’t going to certify the class with elderly witnesses who were plainly confused. There is no transcript of his remarks, but Lerach remembers hearing Schwartz say: You find plaintiffs who can represent the class, and I’ll certify the claim.

A federal judge known for his fairness and prudence is unlikely to have phrased his thoughts precisely this way. What is true, however, is that the federal judges Lerach faced in court over the course of his high-impact legal career—right up until the last jurist, the one who would sentence him to prison—tended to be more sympathetic to him than to his fellow lawyers, the media, or even the public. If you asked some of these judges why, they would answer that Lerach earned their respect by the comprehensive preparation he put into each case, and because he knew the law and was quick on his feet in the courtroom—and was clearly dedicated to his clients. Something else might have been at work as well, and not just in the Pacific Homes case. Lawyers are trained to be advocates, while judges must remain impartial. But all judges were lawyers first, and some of them seemed to live vicariously through the swashbuckling Lerach, who, whatever anyone else could say about him, was an impassioned and articulate advocate.

Whatever Schwartz actually said, Lerach regained his swagger when it came to the Pacific Homes case. “He saved me, and he saved the case,” Lerach recalled later. “And boy, did we find plaintiffs!”

The trial that would finally decide the fate of the Pacific Homes residents took place in state, not federal, court—even though Schwartz did affirm the class, and the U.S. Ninth Circuit Court of Appeals upheld his ruling without comment. Witwer and his legal team knew that getting relief from the Supreme Court was a long shot, but by then (this was mid-1979) they were frantic. So they tried the high court too. “To defend the lawsuit would require a restructuring of the … denomination to create a monolithic unit, able to speak with one voice and act in a unified manner,” the Methodist lawyers wrote in their petition seeking emergency relief from the nation’s highest court. “To default would threaten each local church, conference and board with judgment against whatever is later deemed ‘association’ property in its control.”

The Methodists had an ally: the National Council of Churches, the umbrella organization of all mainstream Protestant churches, filed an amicus curiae (a “friend of the court” brief) warning that the California rulings, if allowed to stand, “would unconstitutionally abridge the free exercise of religion, for it would necessarily force all religious denominations to reexamine and reorganize their internal church policies in light of the unprecedented potential for civil liabilities.” The Supreme Court was unmoved. As in 1978, the high court declined to hear the case. The church’s fate—and William Lerach’s first landmark case—would now be in the hands of a San Diego jury.

Before that happened, Lerach and his team, heeding Judge Schwartz’s admonition, decided to choreograph a narrative so evocative in its human drama that it would simply overwhelm the Methodists’ defenses. At a meeting of several dozen of his most active plaintiffs, all of whom were potential witnesses, Lerach had an inspiration.

“A trial is like putting on a play or making a movie,” he told them. “We tell a story. It’s our story. We write it. It has to be the truth, but we weave our best information together and use it to tell your stories. You are going to be actresses and actors in this movie we’re going to make. How many of you were in high school plays when you were young?”

As numerous wrinkled hands shot in the air, and the faces of the retired Pacific Homes rebels broke into well-worn smiles, Lerach continued:

“Here’s what we’re going to do,” he said. “We are going to have auditions.”
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IN THE TWO-YEAR PERIOD between the instigation of this litigation and the trial, Lerach was able to assemble a massive amount of paperwork from Pacific Homes. These documents, although not as vivid as the witnesses who would testify at trial, told their own story and set the predicate for the dramatic production Lerach would direct. His exhibits included newspaper articles dating back to 1958, business cards of Pacific Homes employees, advertisements and brochures aimed at soliciting new residents, marketing plans, official stationery, conference newsletters, press releases and other public relations efforts, tax records, internal church correspondence that discussed the Homes’ tax-exempt status, letters to the IRS, public statements of clergymen and UMC officials, minutes of conference meetings and other church memos, public speeches of church officials, phone directories, letters between UMC officials, nursing home certification documents, Methodist yearbooks dating back to 1927, retirement homes industry awards, balance sheets, and the transcript of that smuggled tape recording warning that only a “chain letter” could keep Pacific Homes afloat.

It was a mountain of physical evidence, and each page was gathered—then offered to the court—to bolster at least one of the two great pillars of Lerach’s case. The first was that Pacific Homes had always presented itself publicly, and functioned privately, as an official arm of the Methodist Church. “The United Methodist Church owned, controlled, sponsored, and endorsed Pacific Homes,” he would tell the jurors in the case. “This was truly a United Methodist Church retirement home and these defendants are responsible for its financial collapse.” His second contention was that the retired ministers running the homes—Pacific Homes’ board of directors was appointed by Methodist leaders—had known for a long time that their business model was failing. But instead of facing reality, they kept signing up new residents, using their lump-sum payments on operating costs instead of investing that money for the future. This was essentially fraud, although Lerach was careful not to use that word.

“The money was misused,” he told the jurors. “The money was gone by 1976. It should have had over twenty million dollars in life-care reserves. It was all gone.”

The trial began on August 13, 1980, in the courtroom of Judge Focht, an amiable jurist chosen as Ross Tharp’s replacement. Focht had learned, as the two sides wrangled over pretrial motions all summer, that the litigation would be testy, and that the rival teams of lawyers genuinely disliked each other. Thirty years later Samuel Witwer, Jr., still remembered with distaste finding out that the Supreme Court had denied the church’s motion—in a taunting phone call from Lerach.

In front of the jury, however, Lerach employed charm instead of ridicule. “I rise to speak for 1,730 elderly persons,” he said in an opening argument, in which he painstakingly explained to the jury of eight women and four men what a class action was—how his 168 plaintiffs represented all the homes’ residents. Lerach, who had taken pains to crop his wild blond Afro before jury selection began, was careful not to alienate churchgoing jurors. He made a point of mentioning the many good works of the Methodists, even acknowledging their noble intentions when launching the retirement homes. One question raised by the case, Lerach told the jurors, was “How could something that should have been so good end up so bad?”

During a trial spanning nearly four months, Lerach sought to furnish the answer to that question himself. Incompetence and cowardice—with a dose of fraud—were the answers he implanted in the jury’s mind. Humanizing this harsh judgment were the eminently sympathetic elderly residents who’d cast their lot with Lerach.

The lead-off actress in his theatrical production was a frail eighty-one-year-old widow named Josephine Owen. Taking the stand at ten A.M. on August 19, 1980, she began under Lerach’s gentle prodding to relate how she became interested in Pacific Homes. “After my husband died, I was alone and my children felt I shouldn’t live alone,” she testified. “Being a Methodist, I was naturally interested.”

It was a deft beginning for Maestro Lerach, who in the trial’s opening scene had introduced the concept of his clients’ vulnerability, their piety, and an unshakable faith that Pacific Homes and the United Methodist Church were one and the same. Mrs. Owen’s observation, in fact, brought no fewer than four defendants’ attorneys to their feet in objection. Judge Focht, already weary of the ill will between the legal teams on the first day of testimony, heard them out, annoyance showing on his face.

It didn’t matter. The trial’s dynamics were set in the first few days—and never significantly varied. In their own opening statements, the defendants’ attorneys made the same argument to the jury that they had to the California appeals court. Samuel Witwer, Sr., had handed off the lead role to Allan Reniche, who offered the jury an alternative to Lerach’s view of Methodism: “The only glue is volunteerism,” he said. “The only thing that really holds Methodists together is love.”

It was a sweet sentiment, and the church lawyers pushed their hardest, but they didn’t have much material to work with—and Lerach had an arsenal.

“What do you need in a trial?” Lerach rhetorically asked the young lawyers assisting him. “You need victims!” And he kept producing them. His second elderly witness was Eric J. Ettles, a retired seventy-two-year-old engineer who told the jury that he had been attracted to a Pacific Homes facility called Casa de Mañana because of ads he’d seen stating that it was backed by the Methodist Church. “This gave us full protection with all these guarantees we needed, backed by a religious organization,” he said. “We couldn’t see how we could go wrong.”

Judge Focht allowed Lerach to read the deposition to the jury of a former Pacific Homes publicity director named Abbie Sargent. She had died a month before the trial began, but Lerach had taken her deposition in 1979. Sargent had testified that from 1963 to 1968 the main thrust of Pacific Homes’ promotion plan was to recruit new residents by playing up its ties to the Methodist Church. “It was our strongest point,” she said.

For three months the trial went this way. When Lerach rested his case in the first week of December, the Methodist lawyers didn’t bother to put on a defense. Methodist church negotiators had already approached Lerach with the idea of a settlement. Coopers & Lybrand, one of the world’s “Big Eight” accounting firms, which had signed off on the books, had seen the handwriting on the wall a year earlier, immediately after the California appellate court decision. Within a week of that ruling, in fact, Coopers & Ly-brand had settled with Lerach, opting out of the litigation for $1 million. It turned out to be a bargain for the accounting firm. The settlement agreement forged during the first week of December cost the United Methodist Church $21 million.

And so, on December 10, 1980, plaintiffs’ lawyers William S. Lerach, Melvyn Weiss, and Gregg A. Johnson, and assistant Kathy Strozza, assembled in the San Diego courtroom of presiding Superior Court Judge Edward T. Butler. Joining them were ten lawyers representing the church and its affiliated agencies, among them Samuel Witwer’s son, along with two other bankruptcy lawyers representing Pacific Homes itself. “An unlikely looking jury,” Butler quipped while looking at the attorneys arrayed in his courtroom’s jury box. The presiding judge then read the terms of the agreement:


	The Annual Conference agreed to pay $21 million in cash, $15 million of it up front, the rest in increments of $1 million per year through 1986.


	Approximately $5 million of that amount was designated to the members of the Barr class action suit—the residents themselves.


	The balance of the money, less lawyers’ fees and expenses, was to be used to reorganize Pacific Homes and to provide supplemental medical and convalescent care for those residents in need of it.


	The monthly fee schedule paid by Pacific Homes residents was to be restored to the lower amount stipulated in their life-care contracts.


	The conference would establish a “resident assistance fund” that would ensure that no Barr class member would ever be forced to leave Pacific Homes for lack of funds.


	The residents would have representation on Pacific Homes’ board of directors, to ensure that their interests were protected.


	If Pacific Homes ever found itself with excess cash flow, the money would be used to repay current residents for any payments they had previously made in excess of their contracts.




“I would like to think perhaps that finally the spirit of Christmas settled over this courtroom today,” Butler said. “Finally an atmosphere of cooperation and a willingness to adjust and to settle very substantial differences between very sincere and dedicated groups of litigants.”

In the nine months since the lawyers had wrangled over jury selection, much had happened; the American people had rejected the incumbent U.S. president, Jimmy Carter, and installed Ronald Reagan in the Oval Office. And while the Pacific Homes jurors had been cloistered in trial, hearing about the foibles of a do-gooder group that had bitten off more than it could chew, the United States entered an era of go-go capitalism that would make a star—and a pariah—out of the lead plaintiffs’ attorney. Former government regulators such as Kenneth L. Lay would see that big money could be made in a deregulated environment that began under Carter and accelerated under Reagan. In the spring of 1981 Lay headed to Houston to run a Houston energy company that would morph into Enron. That year John McCain would meet Charles H. Keating, Jr., at a dinner of the Navy League in Arizona that would provide entrée to a scandalous alliance. Bernard J. Ebbers and a host of market manipulators were beginning to see the possibilities open to them if government regulators turned a blind eye. In 1980, at the time of the Pacific Homes trial, CEO pay was forty-two times the pay of the average worker in the United States. Twenty years later CEOs would make 531 times the amount of their workers.

In 1980, at least in San Diego, the business of American business wasn’t yet epitomized by high-profile takeover artists, corporate raiders, and privatizing buccaneers dedicated to amassing more wealth than they could ever have spent in three lifetimes, at the cost of breaking companies apart, laying off workers, and moving jobs offshore. Nor was the profession of the law
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