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For my grandchildren,

Emma, Chloe, and Beck,

in the hope they will always hear the dissenting voice
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INTRODUCTION


In addition, the time may come when the minority opinion becomes the majority opinion. According to Rabbi Yehuda, “An individual opinion is cited along with the majority opinion as it may be needed at some time in the future.”

—TALMUD, MISHNA EDUYOT 1.5



When John G. Roberts Jr. testified before the Senate Judiciary Committee at his confirmation hearings in 2005, he indicated that he hoped the Court would return to its older practice of speaking with one voice—unanimous opinions founded on narrow grounds. Nearly everyone familiar with the Court and its history—scholars and practitioners alike—surely smiled at Roberts’s seeming naïveté, and his dream evaporated almost as soon as he took the oath as chief justice. While there have been a few terms in which the Court spoke in one voice almost half the time, there have been others when the nonunanimous rate has exceeded 70 percent.

The role of dissent is a long and honored one not only in the history of the Court but in that of the United States as well. Many of the early settlers were either religious or political dissenters, and the colonies soon filled with immigrants holding a wide diversity of views on almost everything. The American Revolution came about because of popular dissension from the policies of His Majesty’s Government, and once the colonies had achieved independence, they fell to squabbling among themselves. The Constitution imposed an order on the country that has worked remarkably well for more than 225 years, yet the Framers never intended to quash dissenting views. The First Amendment to the Constitution holds that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.” And the Framers included a process to amend the document when necessary.

The English statesman William Gladstone described the American Constitution as “the most wonderful work ever struck off at a given time by the brain and purpose of man.” The Framers—those “demigods,” as Thomas Jefferson hailed them—intended their work to serve the needs not only of a small nation of thirteen states clinging to the Atlantic Seaboard but of whatever that country might become. While there are some very specific clauses—members of the House of Representatives must be twenty-five years old, the term of a senator is six years—the great enabling clauses are far more general. What exactly do the following mean?


—Congress shall have the power to lay and collect taxes, or to regulate interstate and foreign commerce, or

—the executive power shall be vested in a president, or the judicial power in one supreme court, and such other courts as Congress shall establish, or

—no state shall deny its citizens “due process of law” or “equal protection of the laws” or impose “cruel and unusual” punishment.



Contrary to the arguments of the so-called originalists that the meaning of the Constitution is and always will be the same, the historical evidence is clear that the Framers envisioned the meaning of certain phrases to change as the country grew and evolved, or, as James Madison put it, the meaning of the constitutional text should be “liquidated and ascertained” over time in the light of the emerging needs of a changing nation. Madison and Alexander Hamilton might not have used the phrase “living Constitution,” but their essays in The Federalist show that they never intended the document to be static and frozen in the year 1787.

Ever since John Marshall handed down the Court’s opinion in Marbury v. Madison (1803), it has been “emphatically the province and duty of the judicial department to say what the law is.” Or, as another chief justice said over a century later, “the Constitution is what the Supreme Court says it is.”

Because the powers of the Supreme Court—and indeed of the government itself—were still plastic in those days, Marshall sought to have the Court speak in one, authoritative voice and abandoned the English practice of all the judges delivering individual opinions seriatim. This did not sit well with some people, but it did help to build up the type of national government that the Framers had envisioned. Even in Marshall’s day, however, there were dissents from the opinion of the Court. Nearly all of them are forgotten today, because they had no lasting jurisprudential value, they did not convince future courts, and, to use the terminology of this book, they did not contribute to the constitutional dialogue.

The constitutional dialogue is the device by which our nation has adapted its foundational document to meet the needs of a country that has expanded across the continent, and indeed across oceans, now counts more than 300 million souls, and has become both urbanized and industrialized. It has allowed us to take into account developments that the founding generation could never have envisioned—railroads, automobiles, airplanes, telephones, computers, and international relations involving not a few powers in Europe but nearly two hundred nation-states around the world. The United States began as a country in which slavery existed in nearly all of the former colonies; it took a civil war to end that bondage and what some have termed a “second reconstruction” to erode the legacy of racial segregation. Women and other minorities have won a rightful place in society, and the federal system of shared sovereignty between the states and the federal government is still alive and well.

Questions about these developments have come before Congress, the executive branch, and the courts. The answers have never been simple, because political, social, economic, cultural, and legal questions have been involved. All three branches of the federal government, as well as those of the fifty states and the American people, have been involved in debates ranging from the rights enjoyed by corporations to campaign finance laws to same-sex marriage. Starting almost from the founding, this debate has been continuous, lively, and, as I hope to show, essential to our nation’s well-being.

Each generation of Americans has debated public policy in a variety of ways, and a majority of the questions asked have had no simple answers. If we look back at American history, hardly any major policy decision since the founding has not had advocates on two or more sides of the issue. That has made ours a vibrant democracy, but the debate has also taken place within the parameters of constitutional provisions—both those that empower certain options and others that limit them. While I refer to this debate among other branches of the government and the people, my main focus is on the debate within the Supreme Court.

In 1835, a French visitor to the United States, Alexis de Tocqueville, noted that “scarcely any political question arises in the United States that is not resolved, sooner or later, into a judicial question.” Where other societies have sometimes taken to the streets to resolve important questions of government, in the United States we go to court both for private law matters, such as contract or tort issues, and for public law. It is one of the great strengths of our system, and it places a great deal of power in the hands of the nine men and women who sit in the Marble Palace in Washington.

I have always told my students that only the hardest cases get to the Supreme Court; if the issue is easy, it is resolved in the lower courts. Because the questions are hard, and because they cause disagreement among the people, it is not surprising that the justices of the high court will also disagree. But all of them understand that just because a majority decided that “A” is right in a particular case, it does not mean it will always be the law. The dissenter will point out what he or she perceives to be the weakness of the majority opinion, the faulty constitutional reasoning, or a failure to understand the actual facts of the case. If the dissent is strong enough, if it is well reasoned, it may persuade other judges in the future to overturn the majority decision and accept the minority view.

This does not happen often. Many cases, even if not unanimous, are decided correctly, and the dissent will be little noted nor long remembered. That is as it should be. While we expect the high court to take into account differing views, we also want it to resolve the case at hand correctly. But some issues are not easily determined, and that is where the dissent comes in. The dissenter is telling the majority, “Wait. I think you have this wrong. You need to look at that constitutional clause and its history again. You need to ask other questions.”

Sometimes the separate opinion has an immediate impact. A draft dissent may win over sufficient votes to become the majority view. At other times, it may lead the majority to accept some of its points, and thus modify the holding. More important, the dissent tells lower courts and future justices that this rule needs to be examined carefully, and it should eventually be revised or overturned.

Louis Brandeis often said that his faith in time was great. He believed—rightly as it turned out—that many of the dissents he wrote in his twenty-three years on the bench would eventually prevail. His separate opinion in Whitney v. California (1927)—a concurrence that is in fact a dissent—is considered by many scholars to be the greatest dissent ever written, ultimately shaping our modern jurisprudence of free speech. It did that because in cases in the four decades following Whitney the Court had to take into account Brandeis’s views. Even though Brandeis died in 1941, his opinion kept speaking to the Court, his ideas an essential part of the constitutional dialogue over the meaning and purpose of free expression in a democratic society.

This book traces dissenting opinion across American constitutional history. It is not, however, a history of dissent, and given the thousands of dissents that have been written, it would be impossible to deal with all of them. My concern has been those dissents that have played a critical role in the dialogue, and even there I am sure people will say, “What about this dissent? Isn’t it important?” It may well be, but it would be impractical to deal with the entire dialogue. My purpose is to illustrate the dialogue, show how and why it is important, and look at representative justices and cases.

The dialogue that shaped constitutional understanding has also formed us as a nation. The constitutional dialogue does not take place in a vacuum, and in developing our understanding of the Constitution, it also molds us as a people. When the justices talk about the limits of free speech, for example, their decisions and the dissenting opinions create and most often expand how “We the People” can discuss and make our policy decisions. When the Court deals with difficult cases involving discrimination, it reflects the fissures in the broader society over how minorities will be treated and often not only serves to increase the rights of those groups but affects the public dialogue on those matters.

The dialogue that takes place among the justices is a reflection of a far larger dialogue taking place among the citizenry. We are still trying to answer the question asked many years ago by the Framers, “What kind of country shall we be?” So when the discussion in the chapters that follow talks about economic or civil liberties, or the contours of criminal justice procedure, or how enemy combatants should be treated, that discussion always, even if not at all times overtly, is tracking not only the constitutional dialogue taking place within the Court but the broader conversation between the Court and the other branches of government and between the justices and the people. These are not one-way monologues, and even if not every decision of the Court and its accompanying dissents lead to an overwhelming public reaction, the process is there. That is, I would suggest, the most important feature of the constitutional dialogue—the way it shapes not only the Constitution but our society.





CHAPTER 1

DISSENT AND THE CONSTITUTIONAL DIALOGUE


I am unable to agree with the judgment of the majority of the Court, and although I think it useless and undesirable, as a rule, to express dissent, I feel bound to do so in this case and to give my reasons for it.

—OLIVER WENDELL HOLMES JR.

Judicial dissent [is] wholly necessary. Dissent is no less a requirement in our legal system than it is in our political system. Historically, dissent is the way the voice of prophecy is first heard.

—IRVING DILLIARD

Dissents, like homicide, fall into three categories—excusable, justifiable, and reprehensible.

—WILLIAM HIRT

I don’t approve of dissents generally, for I think in many cases where I differ from the majority, it is more important to stand by the Court and give its judgment weight than merely to record my individual dissent where it is better to have the law certain than to have it settled either way.

—WILLIAM HOWARD TAFT

Dissents augment rather than diminish the prestige of the Court. When history demonstrates that one of the Court’s decisions has been a truly horrendous mistake, it is comforting—and conducive of respect for the Court—to look back and realize that at least some of the Justices saw the danger clearly, and gave voice, often eloquent voice, to their concern.

—ANTONIN SCALIA

Great Supreme Court dissents lie like buried ammunition for future generations to unearth when the time comes.

—KATHLEEN SULLIVAN

I shall in silence acquiesce. Dissents seldom aid in the right development or statement of the law. They often do harm. For myself I say: “Lead us not into temptation.”

—PIERCE BUTLER

The right to dissent is the only thing that makes life tolerable for a judge on an appellate court.

—WILLIAM O. DOUGLAS



This sampling of opinion on the value of dissent—or lack of it—could have been multiplied tenfold. Even today, when four out of every five Supreme Court decisions include one or more dissenting opinions, there is still a debate over the merit of a judge’s declaring that he thinks the majority of his colleagues misinterpreted the law. As will be clear from what follows, I strongly believe in dissent and that it has an important role to play in our constitutional dialogue, which is part of our greater national colloquy on public policy.

That phrase—“constitutional dialogue”—includes not just debates justices on the high court have with one another in specific cases or over particular jurisprudential ideas but also discussions between and among jurists, members of Congress, the executive branch, administrative agencies, state and lower federal courts, the legal academy, and last, but certainly not least, the public.

Clearly, when one looks at the dialogue, it is the majority opinion that has the louder voice. How five or more members of the high court decide a case will be the law for the foreseeable future, and it is to this opinion that other parties in the conversation will pay heed. They will also note concurring opinions, which serve a variety of important purposes. Two of the most highly regarded opinions in the twentieth century—Justice Brandeis in Whitney v. California (1927) and Justice Jackson in Youngstown Sheet&Tube Co. v. Sawyer (1952)—were concurrences and in the long run proved far more influential than the majority view. Potter Stewart’s famous comment on obscenity, “I know it when I see it,” came from a concurrence. Concurrences also serve to limit the majority decision and help explain it. As a result, lower court judges often use the concurring opinion to escape what they may see as the overly broad or overly narrow strictures of the majority.
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Potter Stewart, associate justice, 1958–1981




It is, however, the dissenting opinion with which we are here concerned, the voice that says, “Listen to me. I think those guys have got it wrong. This is why, and this is what the law should be.” The acceptance of dissent as a legitimate part of judicial behavior is not universal. As William O. Douglas pointed out, “Certainty and unanimity in the law are possible only under a fascist or communist system, where, indeed, they are indispensable.” For him, the dissent was an essential safeguard of democracy. But there are many democratic countries whose courts operate under the assumption—often written into law—that courts should speak with one and only one voice and that differences of opinion within the court should never be made public.

American courts initially followed the British precedent of seriatim, in which each judge wrote a separate opinion on the case. Most of the time, it proved fairly easy to pick out which party had won and why. In many cases, however, the judges varied so greatly in their reasoning and conclusions that it was difficult to see who had “won” or “why.” Starting with Chief Justice Oliver Ellsworth, the Supreme Court began issuing an “opinion of the Court,” a single judgment with straightforward reasoning and conclusions, a practice institutionalized when John Marshall became chief justice in 1801.

Not everyone welcomed this approach, but its benefits quickly won support from lawyers. If, as Holmes would later say, the law is a prediction of what the courts will do, one could now have a clearer idea of what judges had actually decided and rely on that judgment in future cases. Well into the twentieth century, the high court in more than nine out of ten cases issued a single “opinion of the Court.” Because Congress gave the Court jurisdiction over an extremely wide range of cases, most of the issues that the justices heard involved neither constitutional nor statutory interpretation. Looking through U.S. Reports for these years, one is struck by the large number of garden-variety contract and tort suits that today would be resolved in a local municipal or state court. This is not to say that all of this work was inconsequential; some cases involved the powers of the states or the meaning of important constitutional clauses. The Supreme Court might have been the highest tribunal in the country, but it was far from the constitutional court it became after the 1925 Judges’ Bill.

Because many of these cases had little importance to anyone besides the litigants, the justices believed, as Louis Brandeis would later say, that it was more important to decide the question than to decide it right. Even if some justices did not agree with the result, they would go along or, if they felt they could not, would merely note a dissenting vote, but they did not write an opinion explaining their disagreement. After 1925, when Congress gave the Court greater control over its docket, the bulk of the cases involved constitutional matters or questions of statutory interpretation. It became more important not only to decide but to decide rightly. As judges heard more constitutional questions, they found themselves developing jurisprudential theories that carried over from one case to another. Not only did they stop acquiescing, but they also felt it important to explain why they disagreed.

The Court, of course, had always heard constitutional issues, and in many of them dissenting judges had written opinions. Soon after Roger Taney became chief justice in 1836, he noted that it had “been the uniform practice in this court, for the justices who differed from the court on constitutional questions, to express their dissent.”

By the time of the constitutional crisis of the 1930s, written dissents had become more common, and they proliferated in the 1940s. The constitutional dialogue often appeared to be a cacophony of voices, each with a different view of what a particular statute or clause of the Constitution meant. Not only has that dissonance continued to this day, but the frequency and intensity have if anything intensified.

Just as not all majority opinions are equal, neither are all dissents. Justice Robert Jackson noted that the vast preponderance of dissents are soon forgotten (the same might be said for many of the majority opinions as well); they play little part in the constitutional dialogue and rarely become accepted by the Court at a later date. But some dissents are important, and these are the ones we are concerned with, the so-called canonical or prophetic ones that become part of and influence the constitutional dialogue.



CASES INVOLVING FEDERAL constitutional questions may begin in either state or federal courts; if the former, the trial court’s decision may be appealed through the state’s appellate process until it is heard by the state’s highest court and from there may be appealed to the U.S. Supreme Court. In federal court, the case will normally be heard in a district court and then go on to the court of appeals for the circuit in which the district court is located and from there to the Supreme Court. Questions of interpretation of acts of Congress are heard in federal courts. State statutes are interpreted in state courts, unless the law implicates some federal constitutional right.

With certain exceptions mandated either by the Constitution or by Congress, the Court has full control over which cases it will take on appeal through a writ of certiorari (known commonly as cert). Literally thousands of petitions for cert reach the high court every term, and the vast majority are deemed unworthy of review. For the most part, they do not raise the type of case or controversy that the justices believe requires their examination; in other instances, the question has been settled by prior decisions, and as far as the justices are concerned, the lower courts, following those precedents, resolved the suit correctly.

For the Court to accept a case, the rule of four governs. Meeting in their weekly conferences, four members of the Court must vote to grant cert. These cases may present a new issue that the Court has not previously ruled upon but that implicates a constitutionally protected right, or there is a question whether Congress or the president has exceeded authority or violated some specific constitutional prohibitions. Because the high court also oversees the federal court system, occasions arise when two or more of the circuit courts of appeals decide the same issue in different ways, and then the matter is resolved in the Supreme Court. And at times, because of changing social or economic conditions or perhaps personnel changes on the bench, the Court will choose to review an issue once thought settled. In these cases, the force of an earlier dissent may now prove decisive.

It would be a mistake to think that the nine members of the Court are automatons whose choice of which cases to review is determined by some precise, objective standard of mathematical certainty. The seventy to eighty cases that the Court accepts for full review each year are rarely easy and would not have gotten so far in the appellate process unless good arguments had been made by both parties. Aside from differences in judicial philosophy, the justices all have their own worldviews as to what values should be uppermost in their decision making. In the seven decades after the end of the Civil War, a majority of the justices believed in the supremacy of property rights over state attempts to ameliorate the worst aspects of industrialization. Then came a period when the justices placed individual rights, especially civil rights, at the heart of their concerns, and this raised a different set of difficult questions. As the well-respected judge Learned Hand wrote regarding constitutional interpretation, “fundamental canons [such as freedom of speech and due process] are not jural concepts at all, in the ordinary sense; and in application they turn out to be no more than admonitions of moderation, as appears from the varying and contradictory interpretations that the judges themselves find it necessary to put upon them.”

The Constitution is the foundation point from which all decisions flow; in fact, according to the Textualist School, nothing else should matter except the words of that document, interpreted, as some would argue, only with the aid of contemporaneous materials such as The Federalist and the minutes of the state ratifying conventions. But of course many other factors come into play, such as precedents, long-established legal rules, changing social and economic conditions, and shifting public attitudes over the meaning and importance of individual liberties. “The meaning of today is not the meaning of tomorrow,” Justice Benjamin N. Cardozo noted, so that “new times and new manners may call for new standards and new rules.” The rise of the women’s movement in the 1970s or the current drive for gay rights and same-sex marriage—and consequent changes in the legal rules—would not have been imaginable as coming to the high court just a generation earlier.

While we are more familiar with the legal ramifications of the civil rights, women’s, and gay rights crusades, the difficulties facing the justices have been there for most of our history. “In the excitement produced by ardent controversy,” declared Chief Justice John Marshall, “gentlemen view the same object through such different media that minds not unfrequently receive therefrom precisely opposite impressions.” One of his contemporaries, Justice William Johnson, wrote, “We pretend not to more infallibility than other courts composed of the same frail materials which compose this.”

Given that only the hardest cases reach the high court, and that in each question there are a multitude of precedents, rules, facts, and subjective considerations, it is little wonder that the nine justices would disagree. In matters involving affirmative action, flag burning, a right to die, physician-assisted suicide, same-sex marriage, and many others, the surprise would be not division but unity. Chief Justice Charles Evans Hughes expressed astonishment that “in the midst of controversies on every conceivable subject, one should expect unanimity of opinion upon difficult legal questions.” But for nearly 150 years, the members of the Court did stress institutional harmony and often denigrated dissent. Even the great dissenters like Stephen Field, John Marshall Harlan, Holmes, and Brandeis believed that dissents should be rare and unanimity the rule.

Without doubt, the most frequent objection to a dissent is that it weakens the force of the decision and detracts from the court’s institutional prestige. Judge Learned Hand summed up this argument when he wrote that the failure to secure unanimity “is disastrous because disunity cancels the impact of monolithic solidarity on which the authority of a bench of judges so largely depends.” If people come to believe that the law is uncertain, that even learned judges cannot agree on what it means, they will lose respect for both the court and the law and feel free to disregard both.

In 1928, Charles Evans Hughes, who had been an associate justice and in two years would be named chief justice, found this argument unconvincing:


When unanimity can be obtained without sacrifice of conviction, it strongly commends the decision to public confidence. But unanimity, which is merely formal, which is recorded at the expense of strong, conflicting views, is not desirable in a court of last resort, whatever may be the effect upon public opinion at the time. That is so because what must ultimately sustain the court in public confidence is the character and independence of the judges. They are not there simply to decide cases, but to decide them as they think they should be decided, and while it may be regrettable that they cannot always agree, it is better that their independence should be maintained and recognized than that unanimity should be secured through its sacrifice.



Justice Henry Billings Brown, who served on the Court from 1890 to 1906, wrote that “if the authority of the Court is weakened by a dissent, it is probably because it ought to be weakened.”

Even though experience shows that complete unanimity is a chimera, most judges acknowledge that there is pressure to achieve, as often as possible, an opinion of the Court, one that reflects the agreement of a majority of the members on a single rationale. This, of course, is what lawyers want, a certainty that the rule expressed in case A will apply to all similar and subsequent cases. The rationale of stare decisis, the doctrine of abiding by and adhering to previously decided cases, also plays a role. Courts over the years have applied this doctrine inconsistently; in one of his dissents, Justice Brandeis listed well over a hundred cases in which the Court had abandoned or reversed a prior decision. Nonetheless, most judges—especially those in lower courts—feel bound to at least start with reliance on past decisions. Again, remembering what Holmes said about the law, attorneys need and often demand consistency by the courts, a confidence that once a rule is established, it will not be quickly or easily abandoned. When the Court abruptly alters course, it taxes the public faith that is essential to its authority. Thus in a case in which he disagreed with the Court’s decision, Justice John Paul Stevens nonetheless felt compelled to concur in the result. “I am firmly convinced that we have a profound obligation to give recently decided cases the strongest presumption of validity.…For me, the adverse consequences of adhering to an arguably erroneous precedent in this case are far less serious than the consequences of further unraveling the doctrine of stare decisis.” Lawyers and most judges do not want to open for future litigation questions that a decision of a court of last resort should have settled. Conversely, some judges do not believe that stare decisis should govern in constitutional cases, as opposed to questions of statutory interpretation.

Much of the criticism of dissent has, in fact, come from lawyers. In the wake of the split decision and then the reversal of the original holding in the Income Tax Cases, the Kansas lawyer Henry Wollman declared, “There never should be a dissenting opinion in a case decided by a court of last resort. No judge, lawyer or layman should be permitted to weaken the force of the court’s decision, which all must accept as an unappealable finality.” Wollman went on to admit that while there might be disagreement among the justices, “the curtain should not be raised to present the disagreeable picture of family discord and want of harmony.” The interest of the public demands that in all cases—but especially in important ones—there be an end to litigation. The only beneficiary of a dissent is the losing party, who may feel somewhat assuaged. A few years earlier, a Philadelphia lawyer, Hampton Carson, confidently asserted the general uselessness of dissents. “The active practitioner is chiefly concerned with the law as it is declared, and pays little heed to a shrill or feeble shriek as to what it might or ought to be.”

The Wollman and Carson articles were part of a larger raft of pieces appearing in law journals decrying dissent in both federal and state courts, but especially in the U.S. Supreme Court. In 1886, The American Law Review noted that “some of our contemporaries are earnestly discussing the question whether the practice of writing dissenting opinions ought not to be abolished by law.” This criticism continued well into the twentieth century. In 1923, a lawyer compared a dissenting opinion to “the small boy making faces at the big boy across the street, which he cannot whip.” Another wrote, “When a judge has fully combated his brethren in conference, it is, in our view, something like judicial treason for him…to show why the judgment of his fellows is worthy only of disrespect.” Justice Robert H. Jackson reflected the practicing lawyer’s view when he wrote that dissenting opinions rarely clarify the issues and in fact do just the opposite. “The technique of the dissenter often is to exaggerate the holding of the Court beyond the meaning of the majority and then to blast away at the excess. So the poor lawyer with a similar case does not know whether the majority opinion meant what it seemed to say or what the minority said it meant.” As late as 1983, a lawyer could write that notwithstanding the great dissents in American constitutional history, “there remains a bias in the legal community against dissent.”

Some critics believe that publishing a dissent may be harmful to the law itself. This belief is far more widespread in Europe than in the United States, and some countries have actually made it a crime for a judge to either publish a dissent or even make it known, publicly or privately, that disagreement existed on the court. The reason is that a written dissent will give some people, particularly those who agree with the losing side, cause to continue holding on to their belief about what the law is, and perhaps even act upon it.

While there still remain people who think dissents useless or worse, today for the most part we accept that dissent is legitimate and often helpful and plays an important role in the dialogue inside the Court as well as with other participants in the making of the law.



IF DISSENSION ON A COURT of last resort leads to uncertainty in the law, why, then, do members of that tribunal file opinions accusing the majority of having decided wrongly? First of all, for all practical purposes—and this is what lawyers are most concerned with—the majority opinion is the law, at least for the foreseeable future. While there are times, especially if a case has been decided by a 5–4 vote, when lawyers rightly worry that a change in personnel or some other factor might lead to a reversal, they also know that in the vast number of cases, the majority opinion will stand, if not forever, at least for the time frame that interests their clients. After all, for all of the dissents filed, only a few rise to the level of influencing the constitutional dialogue. Judges know this as well, yet they continue to file dissents for a number of reasons.

Chief Justice Charles Evans Hughes said it best: “A dissent in a court of last resort is an appeal to the brooding spirit of the law, to the intelligence of a future day, when a later decision may possibly correct the error into which the dissenting judge believes the court to have been betrayed. Nor is this appeal always in vain.”

Benjamin Cardozo, whom many considered the greatest common-law judge of the twentieth century, believed this as well: “The voice of the majority may be that of force triumphant, content with the plaudits of the hour and recking little of the morrow. The dissenter speaks to the future, and his voice is pitched to a key that will carry through the years. Read some of the great dissents…and feel after the cooling time of the better part of a century, the glow and fire of a faith that was content to bide its hour. The prophet and martyr do not see the hooting throng. Their eyes are fixed on the eternities.”

Time is important, because one never knows which dissents will eventually be vindicated and which consigned to the dustbin of history.

A more prosaic reason is that the cases that come to a court of last resort are for the most part difficult. Justice Tom Clark opined that “differences of opinion must be expected on legal questions as on other subjects.…Clergymen differ on theology. Professors argue over philosophy. The history of progress is filled with many pages of disagreement.” Chief Justice William H. Rehnquist believed that it “may well be that the nature of constitutional adjudication invites, if it does not require, more separate opinions than does adjudication in other areas.”

Why do judges dissent? The reasons are many, and they vary from case to case, term to term, and justice to justice. Clearly, the jurists disagree with either the results or the reasoning in a specific case. Justice Stephen Breyer believed that the reasoning, and the results, in a whole line of sovereign immunity cases were wrong and wrote that “today’s decision reaffirms the need for continued dissent.” Justice Antonin Scalia has written that he will dissent primarily if he considers the reasoning wrong, implying that it is possible to get a result he disagrees with yet he will concede that the majority reasoning is not wholly wrong.

Some dissents are more matters of pique than anything else, anger that the Court is not listening to the speaker, who “knows” that his is the right constitutional interpretation. One can point to any number of examples, but to mention only two, there is Justice James Clark McReynolds’s opinion in the Gold Clause Cases. He dissented in such vitriolic terms that part of his comments did not appear in the decision. At one point, he bitterly declared, “This is Nero at his worst. The Constitution as we know it is gone!” Another such dissent is that of Justice Felix Frankfurter, resentful that the Court had ignored his insistence that it not get involved in the question of legislative apportionment.

Neither of these dissents has played a role in the dialogue, in part because of their strident tone. We may admire and be moved by eloquence, as in the Holmes opinions on free speech or Brandeis on the right of privacy, but do not respond well to petulance. Roscoe Pound, longtime dean of the Harvard Law School, warned against what he called the “heated dissent,” one in which the emotions of the writer cloud the intellectual argument and offend the other members of the Court. Justice Lewis F. Powell Jr., the epitome of a southern gentleman, talked about the dispassionate nature of dissents, and said that news stories about “bitter” opinions and “deep-seated personal animosities” were wide of the mark. “Judges, like lawyers,” he explained, “may disagree strongly without personal rancor or ill will. The fact is that genuine cordiality exists among the justices.”

Sharply worded dissents by themselves do not cause rifts. Justice Antonin Scalia wrote, “I doubt whether any two justices have dissented from one another’s opinions any more regularly, or any more sharply, than did my former colleague Justice William Brennan and I. I always considered him, however, one of my best friends on the Court, and I think that feeling was reciprocated.” According to Chief Justice John Roberts, all the members of the Court are quite sensitive to the need to avoid comments that could be taken as personal aspersions. One justice may say to another, “Do you really want to be that harsh?” And the writer may well be surprised—“I didn’t realize that was going to be viewed that way”—and will change it. A justice is well aware that the person who wrote the opinion she is dissenting from today may be the same justice who will provide her with the fifth vote in another case tomorrow.

Choosing to dissent involves a number of factors to consider. How strongly does the justice feel about the issue? Are the facts in the case appropriate to the argument he wants to make? How “wrong” is the majority opinion? If it is a fairly narrow opinion, limited to the facts of the case in hand, it may not be worth the effort to write a dissent. “I think this case is wrongly decided,” Louis Brandeis told Holmes. “But you have restricted the opinion so closely to the facts of the case, that I am inclined to think it will do less harm to let it pass unnoticed by dissent.” Is the justice alone in disagreement, or are there one, two, or three others also voting in the minority? Does another dissenter’s opinion accurately reflect the views of all those in the minority? If so, then not all need to write. But if not, then a separate dissent may be in order to clarify the differences. What do prior cases say about the doctrinal matters involved? Do they strongly support the majority view, or are they diffused across the jurisprudential spectrum? How far is one willing to go against the doctrine of stare decisis? Who is writing the majority opinion may also be a factor. Does she tend to make strong statements that could affect future cases well beyond the facts of this one, or does she write narrow and focused opinions? How has the justice voted in prior cases involving this issue? Some jurists feel bound by stare decisis even if they were in a minority, while others feel that if the prior decision was wrong, then it should not be followed. Whether another branch of government is involved may also be a consideration. Is the constitutionality of a congressional statute challenged, implicating the deference that one branch of government should pay to the judgments of another? Has the president done something beyond the powers granted in Article II? Is the issue so volatile that it could arouse the public, much as Dred Scott did in the nineteenth century or Roe v. Wade in the twentieth, and if so, what are the political considerations to be taken into account? How will a dissent affect people who are disadvantaged by the majority ruling? Will it provoke them into taking the law into their hands or give them hope that someday this “right” view will prevail?



ALL OF THESE CONSIDERATIONS are present in greater or lesser degree, but at the forefront of consciousness are questions involving the solution of the case at hand. Lawyers for the parties have submitted their briefs and then argued the case in court, at which time they were more likely than not to have been subject to intense questioning by the justices. Within a few days after oral argument, the justices will meet in conference—just the nine of them, no clerks or secretaries—and vote on the cases heard that week. A vote will be taken, and the chief justice, if he is in the majority, will assign the case either to himself or to one of the other justices voting with him. If the chief is in the minority, then the senior justice in the majority will assign the case. Depending upon the number of dissenters and the issues involved, they may have one of their number write the opinion, and all will sign on to it, or there may be multiple dissents, each person stressing a different argument, that may or may not draw a “join” from the other dissenters. It is during this stage of a case where we can see the constitutional dialogue in full view, in the interaction among the justices.

Nearly all justices have at one time or another said that when writing a majority opinion, they have little leeway, because they have to present an argument that will hold the other justices in the majority. “The spokesman of the court,” said Robert Jackson, “is cautious, timid, fearful of the vivid word, the heightened phrase.” “You have to make adjustments,” Clarence Thomas has said, “to reflect the views of the majority. And if you can’t do that, then you shouldn’t write the opinion.” William J. Brennan used to tell his clerks that the most important number in the Court was five, the number needed for a majority. When writing the Court’s opinion, the justice has to be very careful not to make broad, sweeping generalizations lest she lose some of her votes. That is why majority opinions in most cases tend to be careful and precise, limited to the specific facts and not venturing into broad jurisprudential assertions. So part of the dialogue is between the justice assigned to write the majority opinion and the other members of the majority.

Sometimes, even without a dissent at hand, it is impossible to keep five votes on board. One example is a gender discrimination case, Califano v. Goldfarb (1977). Leon Goldfarb sued after a federal statute denied him Social Security benefits because he had not been receiving half of his support from his spouse before she died; similarly situated widows, however, received the payments. With Chief Justice Rehnquist in the 5–4 minority, William Brennan, as the senior justice, assigned the case to himself. In his draft circulations, Brennan tried to place gender in an equal category to race so that any governmental discrimination would be tried under a strict scrutiny standard. He and three other members of the majority were agreeable but not John Paul Stevens, who had been on the Court only a few months and was unwilling to go that far. As a result, Stevens filed an opinion concurring in the judgment but not in the rationale. Gender discrimination would henceforth be reviewed under an “intermediate” level of scrutiny but not under the same criteria that applied to racial categories. (Stevens had replaced William O. Douglas, who would have voted for strict scrutiny, and Stevens, who grew more sympathetic to gender discrimination claims over the years, would eventually have agreed. By that time, however, more conservative members had been appointed who would not go beyond intermediate scrutiny.)

In the wings, of course, is a waiting dissent, or at least the threat of one. “Dissents keep the boys on their toes,” Hugo Black used to say.

Clearly, from the dissenter’s point of view, the best result is that members of the majority will change their minds before the decision is handed down, even if there is no written dissent. It is not a common occurrence, but it does happen. Justice Robert Jackson once commented, “I myself have changed my opinion after reading the opinions of the other members of this Court. And I am as stubborn as most.” In Martin v. Struthers (1943), a Jehovah’s Witnesses case, Harlan Fiske Stone could not muster a majority in conference. He then wrote a powerful dissent in which he said, “This ordinance is a bald and unqualified suppression of the communication of ideas.” In the face of that dissent, and another by Frank Murphy, Hugo Black, who had been assigned the opinion, changed his mind and wrote to sustain the opposite result. Justice Brennan said that “it is a common experience that dissents change votes, even enough votes to become the majority.” How “common” that is, however, remains open to question. Certainly justices do change their minds; a study of votes in the Burger years shows that of justices who voted with the majority at conference, in 396 cases (17.3 percent) they circulated or joined a dissent. Chief Justice Stone said that while dissents sometimes changed votes on a case, for the most part they had “no discernible influence” at the time. The real influence of a dissent, “if it has any, comes later, often in shaping and sometimes in altering the course of the law.”

In the Brandeis papers, there are a number of dissents written but never delivered. In some instances, he decided to quash his opinion for strategic purposes, in that the issue did not rank as high in his priorities as did other matters. But in some, the draft dissent led the Court to change its mind, not necessarily coming over fully to Brandeis’s position, but modifying its ruling to meet some of his objections.

A draft dissent, or even the threat of one, will only rarely lead to a reversal of the Court’s initial vote. The unpublished opinions of John Marshall Harlan II during his service on the Court (1955–1971) show that of some sixty-one undelivered opinions only nine were abandoned because the majority reversed itself. Typically, Harlan withdrew a draft of a concurrence or a dissent for the same reason as had Brandeis, because the author of the Court’s opinion accommodated his views. Judge William A. Fletcher of the Ninth Circuit states it this way: “Somewhat paradoxically, a judge or justice may write a dissent in order not to have to write one.” Sooner or later, he goes on, “all appellate judges have the experience of writing a draft dissent that ends up persuading the majority to his or her point of view.”

An essential part of the constitutional dialogue is the response of the justice writing the opinion for the Court to arguments made by a dissenter. Once the conference has voted, the justice writing for the majority strains under multiple burdens. On the one hand, he or she cannot stray too far from what might have been a narrow agreement as to what should be said. On the other hand, the arguments of the dissent have to be taken into account, if for no other reason to prevent one or more members of the majority from changing their minds. From a strategic point of view, this may lead to the assignment of the case to the “justice whose views are closest to the dissenters, on the ground that his opinion would take a middle approach upon which both majority and minority could agree.”

Justice Ruth Bader Ginsburg has written about what she calls the “in-house impact”:


My experience teaches that there is nothing better than an impressive dissent to lead the author of the majority opinion to refine and clarify her initial circulation. An illustration: The Virginia Military Institute Case, decided by the Court in 1996, held that VMI’s denial of admission to women violated the Fourteenth Amendment’s Equal Protection Clause. I was assigned to write the Court’s opinion. The final draft, released to the public, was ever so much better than my first, second, and at least a dozen more drafts, thanks to Justice Scalia’s attention-grabbing dissent.



Her good friend, fellow opera aficionado, and occasional nemesis, Antonin Scalia, wrote in a similar vein:


Though the fact never comes to public light, the first draft of a dissent often causes the majority to refine its opinion, eliminating the more vulnerable assertions and narrowing the announced legal rule. When I have been assigned the opinion for the Court in a divided case, nothing gives me as much assurance that I have written it well as the fact that I am able to respond satisfactorily (in my judgment) to all the onslaughts of the dissents or separate concurrences.…Ironic as it may seem, I think a higher percentage of the worst opinions of my Court—not in result but in reasoning—are unanimous ones.



(Although we are concerned here primarily with the high court, this same dynamic is at work on state supreme courts as well as lower federal courts. Judge Frank M. Coffin, who served for many years on the federal Court of Appeals for the First Circuit, noted that when there are good arguments on both sides and the court is divided, “all the judges will welcome dissent.” Not only does this improve reasoned analysis, but it may “even stimulate the Supreme Court to accept the case for review. On such occasions, it happens that even judges on the majority side do not hesitate to make suggestions that help strengthen the dissent.”)

In the fall of 2009, C-SPAN aired a unique program, a series of interviews with all nine sitting justices as well as two retired members of the Court. In each of the segments, the interviewers asked about dissent, and what is remarkable is how nearly all the justices saw dissent as an essential component of the decisional process:


Chief Justice John Roberts: Dissent is a very valuable part of our process. It shows the thinking of different parts of the Court. It shows that arguments have been fully considered, and it’s valuable for the writer of the majority, because we have a healthy degree of skepticism about what we’re saying up to the very end.

Justice Stephen Breyer: I write an opinion and you write a dissent. I read what you say and I think, “Did I really say that? Oh dear. He has a good point. I better rewrite what I did. I better be certain that my argument is as good as I thought it was the first time.” The impact of your dissent will be, at the least, to make me write a better opinion.

Justice Samuel Alito: You have to be ready to respond to the dissent, and the dissents here are very vigorous. They don’t pull punches. So I think it ultimately improves the quality of the majority opinion.



Part of an intra-court dialogue is the threat of or the actual writing of a dissent or a concurring opinion that will not fully endorse the majority’s conclusions or reasoning. The mechanics of the back-and-forth are far more complex and sophisticated than a note saying, “I am going to dissent.” Sometimes the opposing justice does not disagree with all of the majority opinion. He or she may be satisfied with alterations that will not affect the major holding but restrict the jurisprudential rationale. Nearly all judicial opinions will undergo at least minor revision as a result of comments upon the initial draft.

The majority writer also has to take into account what might be called the dissent of “horrible possibilities.” Because the dissenter need not trim her views to keep others happy, she can argue that the majority opinion will lead to a long list of terrible consequences. In Stone v. Powell (1976), the majority, by a 6–3 vote, ruled that a federal court cannot review on habeas corpus grounds a state court’s determination regarding the admissibility of evidence obtained through an allegedly unlawful search and seizure. Justice Brennan dissented and charged that the decision would lead to a complete gutting of federal habeas proceedings for state prisoners on nearly all constitutional claims. “The groundwork is being laid today for a drastic withdrawal of federal habeas jurisdiction, if not for all grounds of alleged unconstitutional detention.” There is a danger here, however, that law enforcement officials will seize upon the dissenter’s exaggerated predictions and assume that is really what the majority decision means. To avoid this problem, some judges, such as Potter Stewart, would concur in the result, leave the dire consequences unstated, and then emphasize the narrowness of the majority opinion. Either way, the majority writer has to be more specific to ensure that the opinion does not open a floodgate of terrible practices, or to say that it actually is not quite as narrow as the concurrence argues.

Political scientists have studied what they term “judicial strategy” over a wide range of issues, such as which cases to accept for cert, assignment of opinions, and, of course, dissent. Holmes and Brandeis chose when to dissent, and because they did so infrequently, their opinions received great attention. Other judges, such as Felix Frankfurter, compulsively dissented or wrote separate opinions so often that few people took interest in them. As Walter Murphy noted, “A justice must learn not only how to put pressure on his colleagues but how to gauge what amounts of pressure are sufficient to be ‘effective’ and what amounts will overshoot the mark and alienate another judge.” Frankfurter, as is clear from the record, managed to alienate most of his colleagues by both his abrasive personality and his endless and pedantic separate opinions.

After the conference has taken a vote, the majority opinion is assigned. When the author has a draft that she believes is in fairly good shape, it will be circulated to the other chambers. The most common response is “Please join me,” meaning that a justice agrees with the opinion as to both result and reasoning. There may be some minor suggestions, but a joinder indicates that the responding justice is willing to go along with the opinion as written. Sometimes a justice will indicate that he or she is willing to join but wants more substantive changes. When writing for the majority, all justices would prefer that the margin be more than 5–4, and if they can pick up an additional vote—without, of course, losing one of the current supporters, and without sacrificing the core principle of their reasoning—they are happy to do it. Sometimes this can be done, and sometimes it cannot. In one case, Justice William Brennan went through five iterations of an opinion hoping to have Sandra Day O’Connor join fully so that he would have a 6–3 majority rather than 5–4, but in the end she wrote a separate opinion concurring in the result but not in the reasoning. (Brennan claimed that in some cases he circulated ten printed drafts before one was approved as the opinion of the Court.)

According to Chief Justice Rehnquist, justices who vote with the majority at conference usually join the majority opinion without waiting for the circulation of a dissent. If a justice does want substantive changes, he or she will usually spell them out. Justice Rehnquist wrote to Harry Blackmun, “I think you have written an excellent opinion in this case, but I am troubled by a couple of points which I want to call to your attention.” Blackmun apparently made some changes, for Rehnquist joined the opinion and did not write separately.

Chief Justice Warren Burger told Thurgood Marshall, “I am unable to join an opinion in this case unless it reflects that a ‘car stop’ does not involve Miranda.” The final opinion in fact upheld Miranda warnings for a car stop in which there was custodial interrogation, but Burger nonetheless joined the opinion.

Sandra Day O’Connor sent Byron White a list of changes with the following statement: “If you could see your way to incorporating this modification in your circulating draft I would be pleased to join.” Apparently, White’s changes did not fully satisfy O’Connor, so she filed a separate opinion concurring in part and concurring in the judgment.
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Both Burger and O’Connor indicated that they planned to join, but Rehnquist did not, and there was no indication that he would do so if Blackmun did not accommodate him. Professor Murphy sees this as a “threat” to change a vote or to write separately, perhaps in dissent. According to Justice Scalia, members of the Court take these threats seriously, and “nothing causes the writer to be as solicitous of objections on major points as the knowledge that, if he does not accommodate them, he will not have a unanimous court, and will have to confront a separate concurrence.” The mere prospect of a separate opinion, according to Scalia, “renders the majority opinion more receptive to reasonable suggestions on major points.”

Given this “threat,” the majority writer will have to consider several things. One is how many votes she has. If it is close, 5–4, or some members are wavering, she will be more amenable to change. If on the other hand she has seven or eight votes, she will be less willing to make anything other than minor changes. What the dissident justice asks is also important. If the requests deal with marginal matters that do not affect either the result or the reasoning, an accommodation can easily be made. But if the request strikes at the heart of the legal rationale, that will not be accepted. Chief Justice Rehnquist explained that if the result at conference had been reached by a unanimous or a lopsided vote, “a critic who wishes substantial changes in the opinion has less leverage.”

In one case, Chief Justice Burger responded to a draft opinion by Justice O’Connor with a seemingly innocuous note that read, “I could happily join your opinion if you could add something along these lines.” But “these lines” involved more than minor changes, and O’Connor responded, “Your remaining substantive comments would require a major alteration in the present draft.…I will circulate some revisions before long in hopes of resolving some of the questions. The revisions may not meet all your concerns.” After seeing the revised draft, Burger declared, “I fear we are not on the same ‘wave length’ on this case, and I will have something around as soon as possible.” O’Connor saw no reason to make any further accommodation because she had a solid majority for her opinion. In the end, Burger did write a concurrence, but it had little impact on the deliberations; no one else joined him.

(One might add here that who is making the threats is also a consideration. A Ginsburg, a Kennedy, or a Scalia presents the possibility of a strong and well-reasoned separate opinion, a possibility that no writer of a majority opinion would take lightly. Warren Burger, on the other hand, has never been considered a jurisprudential heavyweight, and a threat by him, as in this case, could be dismissed with a polite “Sorry, but no.”)

All of these actions are part of the dialogue that takes place among the justices in fashioning an opinion. Chief Justice Rehnquist acknowledged that such give-and-take is inevitable, “and doctrinal purity may be muddied in the process.” Another justice told an interviewer, “We don’t negotiate, we accommodate.” Whatever phraseology is used, justices are aware that while they may hold strong views on a particular issue, if they speak for the Court, they will more often than not have to tone it down somewhat in order to satisfy the other members of the majority. The dissenter, of course, does not labor under this restraint.



THREATENING TO WRITE SEPARATELY is one thing; actually doing so is another. Of course the minority justice or justices will write, and as noted above, a well-crafted dissent will have an impact not only on the majority opinion but possibly in the ongoing constitutional dialogue. A concurrence may also have those effects, but concurrences, like dissents, have costs involved, even if one has the help of capable clerks. They take time and energy and may well disrupt the institutional schedule by holding up decisions. In a 5–4 case, a concurrence in the result but not the reasoning means that there is no rule with precedential value that will govern future cases or guide lower courts in this area.

A concurrence may also go beyond the majority opinion, a clear signal that the issue might not have been resolved. A good example can be found in the physician-assisted suicide cases. In 1990, the Court had held that there was an individual right to refuse life-sustaining medical treatment. Advocates of physician-assisted suicide then stepped up their campaign and claimed that terminally ill patients had not only a constitutional right to die on their own but also a right to have a doctor’s help in doing so. The Ninth Circuit in California agreed with this position on Fourteenth Amendment due process grounds, while the Second Circuit in New York reached a similar conclusion based on equal protection. The Supreme Court, as expected, took the two cases on appeal and also, as expected, ruled that there was no constitutional right to physician-assisted suicide. Chief Justice Rehnquist, whose wife had died in 1991 after a long battle with ovarian cancer, took note of the “profound and earnest” debate in the states over whether to permit such activity. He concluded, “Our holding permits the debate to continue, as it should in a democratic society”—a clear invitation to the public that in this area the popular will could create a right not found in the Constitution.

Although all nine justices agreed with the result—that no constitutional right existed—five members of the Court wanted to go further. Justice O’Connor qualified her support by saying that the ruling would not prevent a physician from prescribing a painkilling medication even if it hastened death—an acknowledgment of a practice that doctors, understandably, did not talk about very much. Four other justices—Stevens, Souter, Ginsburg, and Breyer—indicated that future individual cases involving terminally ill patients might be decided differently. Justice Souter wrote what I consider one of the best opinions of his career, in which he explained, following John Marshall Harlan II’s dissent in Poe v. Ullman (1961), how a new constitutional right resulting from changing social conditions might be discovered.

If some critics view the dissent as undermining the authority of the Court or making the result less clear, others dislike the concurrence and see it as little more than an ego trip. This would be true, I think, for many of Felix Frankfurter’s 132 concurrences, some of which do little more than claim that Frankfurter understood the law better than his colleagues.

Concurrences, however, like dissents, may be a useful tool in the judicial dialogue. Sometimes a concurrence in the result but not the reasoning will serve as the basis for future changes in the reasoning. In Rochin v. California (1952), Justice Frankfurter spoke for a unanimous Court in holding that the state had engaged in brutal, and thus illegal, conduct in catching and convicting a drug dealer. Frankfurter’s opinion strongly condemned California’s actions, but he based the reversal of the conviction on Fourteenth Amendment due process grounds. Hugo Black and William O. Douglas agreed with the result but entered concurrences stating that the reversal should have been on specific provisions of the Fourth and Fifth Amendments, a position that would ultimately be adopted by the Warren Court.

Most often, a separate opinion is, as Walter Murphy notes, “essentially an effort to resolve conflict within the Court by persuading, in one fashion or another, other Justices.” If well written, according to Ruth Bader Ginsburg, it “may provoke clarifications, refinements, [and] modifications in the court’s opinion.” Given this limited objective, if the majority author makes changes that are acceptable both to other members of the majority and to the writer of the separate opinion, then the goal has been achieved and the separate opinion is withdrawn. This seems like a high price to pay, given the time and energy involved in the writing of the separate opinion and the revisions and circulations necessary to achieve consensus by the majority author, but it will seem well worth the effort if the final result has the support of a clear majority or
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