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            The Prosecutor’s Code
Earn Your Stripes

         
         
         
         Any prosecutor’s first trial is a blur of terror, self-doubt, confusion, fleeting moments of competence, worry, a bit more
            terror, and then, ultimately, catharsis. The second trial gets a bit easier, and things gradually smooth out from there. It’s
            the same basic pattern, the same grind and pressure, but eventually you build up some calluses and you learn to calm your
            nerves and even relish the fight. But the first trial—that’s pure, uncut panic.
         

         
         When I walked into our courthouse “war room” on the first morning of my first trial as a prosecutor for the Southern District of New York, my supervisor, Rich Sullivan, took one look at me and said, “What the hell are you wearing?” I was confused. I had deliberately dressed in the standard SDNY male prosecutor’s “uniform”: conservative navy-blue suit, white dress shirt, red tie, black loafers. The problem, it seems, was with the fitted, slip-on look of my dress shoes. 

         
         “No laces? Not in front of a jury. Find different ones for tomorrow,” he snapped.

         
         Sullivan—now a federal appellate judge—was one of the most respected prosecutors in the office, a true believer in the criminal
            justice process and a trial assassin who expected perfection in all things, from everyone. Sullivan had seen it all, and he
            knew all the rules—the ones in the books and the unwritten code of things you must do and those you just don’t. Never refer
            to the judge as “you”; it’s always “Your Honor” or “the Court.” Move around the courtroom a bit, but do not lay your hand
            on the railing of the jury box; that’s their territory, not yours. It’s okay to smile, but no laughing out loud in front of
            the jury, even if something funny happens. No drinking in front of the jury, except for water from a small paper cup, and
            only if your voice is about to crack. No laceless shoes, apparently, was one that I had not yet learned.
         

         
         A few hours later, I rose to give my first opening statement. An office veteran had told me that, when introducing the defendant
            to the jury during an opening, you should lock eyes with him, and whoever blinks first, loses.
         

         
         “This is Robert Ortiz,” I said, walking toward the defendant’s table, pointing. I stared right at him. Tough-guy showdown
            time. Ortiz was a few years older than I was, mid-thirties, shaved head, crooked grin. He didn’t blink. Glared right back
            at me, through me. I held his gaze for a few seconds and conceded the macho stare-down, turning back to the jury. “He’s here
            on trial before you,” I continued, “because the NYPD caught him red-handed with a loaded gun stuck in his waistband and a
            fake police badge hanging around his neck. His plan was to use that gun and badge to pretend to be a police officer and rob
            a cocaine dealer.”
         

         
         The trial should have taken about a week, maybe two. It took a month and a half. Nothing went to plan. The defense attorney fell into a manhole while walking her dog one weekend, breaking her orbital socket and necessitating a few days of delay. (She’d finish the trial wearing dark wraparound sunglasses indoors and using a cane to get around the courtroom; talk about earning sympathy points from the jury.) One of our key witnesses disappeared for a week. The NYPD detective who had found the gun in Ortiz’s waistband was so sinister on the witness stand that Sullivan, who had been trying cases for over a decade, later told me, “He came off like Darth frickin’ Vader up there.” (Sullivan, unlike me and most of our SDNY colleagues, rarely cursed.) 

         
         Eventually, mercifully, the trial ended. The jury deliberated for four long days before sending out a note to the judge: “We
            have a verdict.” Everyone hustled back to the courtroom. This wasn’t the trial of the century or even the trial of the week
            at the SDNY, but I was having a full nervous system–type response; I consciously tried to slow my own breathing. Once everyone
            was back in place in the courtroom—judge up on the bench, Sullivan and me at the front prosecutor’s table, Ortiz and his lawyer
            behind us at the defense table, Ortiz’s family arrayed in the gallery—the jury filed in.
         

         
         Some trial lawyers claim you can tell what the jurors have decided by watching them come back into the courtroom before the
            verdict, but if they were giving any clues that day, I wasn’t seeing them. Sullivan, seemingly amused at how nervous I was
            over a relatively small-potatoes case—he’d been through many verdicts, on far bigger matters—leaned over and whispered, “Can
            you believe they really do it like this?” I knew better than to laugh by this point. “Remember,” Sullivan added, growing more
            pointed, “whatever they decide—no reaction whatsoever.”
         

         
         “Foreperson of the jury, on count one, conspiracy to commit robbery, how do you find?” the judge’s clerk asked.

         
         “Not guilty” came the response.

         
         Well, that’s that, I thought. I’m going to lose my first trial, after the cops found this guy with a gun in his pants and a badge around his neck. I’m terrible
               at this job. They should fire me. Probably will. But, as Sullivan had instructed, I didn’t blink.
         

         
         “On count two, illegal possession of a firearm by a person with a prior felony, how do you find?”

         
         It seemed like the foreperson waited an extra half beat. “Guilty,” he said.

         
         I could sense shoulders sagging at the defense table, and one of Ortiz’s family members yelled from the gallery, “Noooo, that’s
            bullshit!” Again, no reaction from me—in part because I simply wasn’t quite sure how to feel.
         

         
         Minutes later, after the courtroom cleared and we were in the elevator heading back to the trial war room, I asked Sullivan,
            “So, was that a win or a loss?”
         

         
         “This isn’t the NFL,” he replied. “We don’t do ‘wins’ and ‘losses.’ The jury gave its verdict, and we respect it. That’s our
            justice system at work.”
         

         
          

         That was my first trial at the SDNY. I’d do fourteen more, eventually trying public officials for bribery, human traffickers
            for buying and selling young sex workers, and Mafia bosses for racketeering, extortion, robbery, and murder. I’d argue more
            than twenty cases in the Second Circuit Court of Appeals, grilled by brilliant, unrelenting three-judge panels. In all, as
            a federal prosecutor for over eight years, I prosecuted hundreds of cases, maybe over a thousand, and later in my tenure at
            the SDNY, I supervised dozens of other prosecutors handling many more. I then served for five and a half years as director
            of the New Jersey Division of Criminal Justice, the criminal arm of the state Attorney General’s Office, where I oversaw five-hundred-plus
            prosecutors, detectives, and other staff who collectively prosecuted about a thousand cases per year.
         

         
         The learning curve as a prosecutor is almost impossibly, exhilaratingly steep. You get thrown right into the mix, and you learn largely by failing. Every little thing Rich Sullivan taught me in that first SDNY trial stayed with me for my next fourteen years on the job and beyond. And I learned new lessons in every case that followed—from other prosecutors, of course, but also from judges, defense lawyers, law enforcement agents, victim services experts, even from certain defendants. In this profession, nothing comes easy. You have to earn your stripes as a prosecutor, and book learning alone doesn’t cut it. 

         
         William Pelham Barr has served as attorney general of the United States twice. But he has never tried a single case, in the trenches, as a prosecutor.
         

         
          

         For most of his tenure as attorney general under President Donald Trump, Barr was hardly alone among Justice Department leadership
            in his real-world prosecutorial inexperience. Like Barr, his top brass boasted impressive legal résumés, but had never set
            foot in a courtroom to prosecute a criminal case.
         

         
         When Barr became attorney general in early 2019, he specifically requested that Trump nominate Jeffrey Rosen to the number
            two position in the Justice Department, deputy attorney general. Trump obliged, even though Rosen had exactly zero prosecutorial
            experience of any kind. In Rosen’s official DOJ bio, seemingly aware of this glaring deficiency, he explained defensively
            that “[t]hough most of [his] nearly four-decade career was in the private sector,” he had held various Senate-confirmed positions.
            None of those public jobs involved working as a prosecutor.
         

         
         Associate Attorney General Claire McCusker Murray served under Barr and Rosen in the number three position on the DOJ org chart. Murray’s résumé is impressive, but it conspicuously lacked even a day of prosecutorial trial experience before she landed the top-tier Justice Department gig. 

         
         Even Brian Benczkowski, the assistant attorney general for the Criminal Division for much of Barr’s term—the word criminal is right there in the job title—had experience within the Justice Department, but had never handled a single line-level prosecution.
         

         
         If you’re keeping score, the sum total of trials prosecuted by Barr and his top three criminal-side advisors added together:
            zero.
         

         
         It is not normal to have such a dearth of prosecutorial experience at the top of DOJ. Indeed, Barr’s four Senate-confirmed
            predecessors (Jeff Sessions, Loretta Lynch, Eric Holder, and Michael Mukasey) and his confirmed successor (Merrick Garland)
            all did years of high-stakes, hands-on criminal trial work before they became attorney general, and they surrounded themselves
            with deeply experienced senior staff and advisors.
         

         
         But none of the top four Justice Department criminal officials during most of Barr’s watch had ever lived the experience of prosecuting and trying a case on the front line. None of them had ever had a defense lawyer break her face during trial, or a key witness vanish right at the worst possible time. They never gave a closing argument to a jury or had a judge declare to them, when they still had about thirty minutes of material left to cover, “Counsel, you’ve got five minutes to wrap this thing up.” None of them ever prepped a witness for days and then watched helplessly as he collapsed on cross-examination. Neither Barr nor any of his top brass ever had a judge unexpectedly throw a key piece of evidence out of a case the night before a trial opened. None ever sat face-to-face with a victim too scared to leave the witness room and walk onto the stand. They never had to face a room full of strangers, ask them a handful of basic questions about their lives, and try to discern which ones might make good jurors. Barr, Rosen, Murray, and Benczkowski never walked out of a courtroom while a defendant’s family hissed curses and mumbled threats at them. And they never got to eat lunch from a food truck (not the gourmet kind) in a ramshackle conference room while exchanging war stories and barbs with other prosecutors. 

         
          

         So, why does this matter? I’ll put it simply, how we might have said it during one of those lunches back at the SDNY: Bill
            Barr has no chops.
         

         
         None of this is intended as an attack on the legal credentials of Barr or the people who helped him run the Justice Department.
            Together, they’ve got briefcases full of elite degrees, impressive judicial clerkships, and top-tier, highly paid private
            gigs. But, in my experience, you simply cannot lead the Justice Department effectively unless you’ve learned to be a prosecutor
            first—the hard way, by making mistakes and experiencing setbacks mixed in with the successes.
         

         
         In this book, I draw largely on my fourteen-plus years of experience as a federal and state prosecutor. I was raised—some
            might say “indoctrinated”—in the full SDNY tradition. I started at the Southern District of New York when I was twenty-nine
            years old—which, in retrospect, makes me shudder at the gravity of the mistakes I could have made and thankful that I managed
            to avoid the big ones (mostly). As young as I was, I had the benefit of being “raised” in the SDNY system, guided by the office’s
            core principles and by men and women who had earned their stripes before I arrived. As one of my first supervisors told me,
            “We throw you in the deep end, but we won’t let you drown.”
         

         
         Some of what you learn at the SDNY, or in any of the ninety-three other U.S. Attorney’s Offices across the country, is by the book. After a while, you essentially memorize the rules of evidence, the criminal statutes, the rules of criminal procedure, and the sentencing guidelines. Anyone can read the rule books, the statutes, the cases. But the most important part of the prosecutor’s education is learning the unwritten rules—those norms, ethics, and values that come only with experience, successes and failures alike. 

         
         This is the prosecutor’s code. You learn it in the dingy conference room where you scarf down lunch and shoot the breeze with
            other prosecutors; you learn it in the well of the courtroom during the heat of battle at trial; you learn it from supervisors
            and judges and defense lawyers who keep you in line when you step out. It sounds like a parody of a Springsteen lyric, but
            the truth is that I learned more from knocking around the hallways of the SDNY than I ever learned from any law book.
         

         
         Some of those unwritten rules may seem minor, but they matter. (For example, it would be disrespectful to the jury, the judge,
            and the defendant to show any emotional reaction, positive or negative, upon the reading of a verdict.) A few are, I now believe,
            misguided. (The macho point-and-stare-down with the defendant is unnecessarily confrontational and counterproductive, and
            I stopped doing this eventually.) But, for the most part, the unwritten rules help prosecutors understand and carry out the
            highest functions of the job. I’ll never forget Sullivan’s admonition that real prosecutors do not think in terms of their
            “win-loss” records. Real prosecutors seek justice and respect the process and the outcome, whatever the verdict.
         

         
         Throughout his tenure, Barr faltered because he never understood or respected the prosecutor’s code. He never properly appreciated what it really means to work as a prosecutor—the unimaginable stakes for all involved and the sanctity of the criminal justice process, which must stand above and apart from other governmental functions. Barr’s ignorance—laced with a heavy dose of arrogance partially masked by his hangdog demeanor and veneer of intellectualism—led him to treat the attorney general job primarily as utilitarian and to degrade the Justice Department by using it as a means to predictable political, and ultimately personal, ends. 

         
         Barr never earned his stripes. And it showed.

         
          

         In this book, I identify three fundamental traits that infected Barr’s approach to his position as the nation’s top prosecutor.
            Because of these shortcomings, Barr failed as attorney general, abused his power, and did lasting damage to the Justice Department.
         

         
         First, Bill Barr is a liar. I won’t mince words. In both fields where I’ve worked, law and media, there is a natural and perhaps
            healthy reluctance to flat-out call somebody a liar. Usually, we soften it a bit. We say somebody is “not credible,” or has
            “misstated the facts,” or “lacks candor.” Barr had plenty of chances to fall back into one of those softer labels. But, after
            nearly two years and countless exaggerations, obfuscations, and outright false statements on his part, I have no hesitation
            in saying it: Barr is a liar.
         

         
         Throughout his tenure as attorney general, Barr misstated crucial facts, virtually always in favor of Trump or his preferred
            political narrative of the moment. He distorted the law to serve whatever predetermined bottom line best satisfied his and
            Trump’s needs. He shaded reality by selective omission, by misleading framing, by false analogy. He contradicted himself when
            convenient. He projected his own untruthfulness and dissembling on others. When confronted, he played dumb or pretended not
            to understand basic words and phrases. There’s no benefit or reason to soft-pedal it, so I won’t: as attorney general, Bill
            Barr lied to the American public time and again.
         

         
         Second, Barr is an eager political partisan. He willingly, affirmatively, and aggressively used the Justice Department as a political tool to help Trump—until the very end, when it was clear that Trump’s days in office were numbered. People sometimes say Barr “allowed” or “permitted” the Justice Department to become politicized. But it’s more than that; that phrasing is too passive. Barr didn’t merely sit by and let DOJ get dragged into politics by Trump or others—he made it happen himself, by design and with gusto, often directly in response to Trump’s corrupt entreaties. Prosecutors hold staggering power, and ultimately nothing could be more dangerous than for the Justice Department to become an arm of political protectionism and retribution. Yet Barr dragged DOJ down that perilous path. 

         
         Third, Barr over time used the attorney general position to impose his own legal and philosophical views on how civil society
            ought to function. Throughout his tenure, he consistently acted upon a hard-line, Federalist Society–endorsed view of the
            law that exalts the executive branch and the president in particular as the primary source of legitimate governmental power.
            He sought to place the presidency above and beyond the reach of Congress and the judiciary, at times successfully. In the
            process, he (at least temporarily) upset our constitutional balance of powers, rendering the president unaccountable and untouchable.
         

         
         More broadly, Barr sought to actualize his own extremist, dystopian worldview in which a small group of strong, powerful men
            of faith enforce social order and ward off dark forces of creeping secular chaos. Barr brought to the attorney general’s job
            a dangerously distorted conception of his own power to impose that social order on what he saw as the needy, dim-witted masses.
            Unlike many of Trump’s most eager, sycophantic enablers, Barr, by his words and actions, treated Trump not as an end unto
            himself, not as some charismatic figure to be slavishly uplifted and celebrated. Rather, Barr recognized in Trump a powerful
            and perhaps unwitting vehicle through which Barr sought to realize his own long-standing quest to root out secularism and
            reshape civil society.
         

         
          

         I don’t claim that I somehow know more than William Barr does. I was, however, raised in the best tradition of the Justice Department before Barr corrupted it. And, unlike Barr, I proved my steel in the well of the courtroom. This professional upbringing enables me to understand and explain Barr’s malfeasance and to assess the institutional damage he has inflicted on the Justice Department. (Note: I offered repeatedly to sit down with Barr for an interview for this book. He and his representatives never responded.) 

         
         There are more great things about working as a prosecutor than I could ever list or count. The best of all is that, as one
            of my former bosses put it, you always do the right thing, in the right way, for the right reasons. At the SDNY, we fought
            hard to do justice, to charge well-supported and righteous cases, and to convict serious lawbreakers. But those goals, worthy
            as they are, could never come at the expense of our integrity, credibility, and independence. Without those core values, as
            a prosecutor, you’re lost.
         

         
         
      
   
      
      
      
         
            Confirmation

         
         When President Donald Trump first announced in December 2018 that he would nominate William Barr as attorney general, a lot
            of people said a lot of things they would later regret. It’s easy to forget—given that Barr ultimately turned out to be a
            dishonest, partisan opportunist—but, in fact, commentators from all quarters initially praised Trump’s selection of Barr.
         

         
         Former FBI director James Comey—no fan of Trump’s after infamously being fired by the president in May 2017—put aside any
            hurt feelings and applauded Barr as “an institutionalist who cares deeply about the integrity of the Justice Department.”
            Comey would later write a series of New York Times op-eds scorching Barr for his performance as attorney general, including one piece titled “Justice Is Supposed to Be Blind.
            Bill Barr Can’t See That.”
         

         
         “A strong person of principle,” commented former Bill Clinton–appointed U.S. attorney Harry Litman on NPR. Litman also wrote an op-ed for the Washington Post entitled “Count Me as One Democrat Who Thinks Trump Made an Excellent Choice in William Barr.” Litman, too, later retracted
            his positive initial take and wrote that Barr had done “the opposite of his pledge to protect the independence and reputation
            of the department,” among other pointed public criticisms of the attorney general.
         

         
         The Los Angeles Times originally endorsed Barr’s nomination for attorney general. The paper eventually ran an op-ed entitled “Barr Is the Cheerleader
            Trump Needs, but Not the Attorney General We Deserve.”
         

         
         Ben Wittes, editor in chief of the influential Lawfare website, aptly captured the reaction even of Trump’s fiercest critics
            to news of Barr’s nomination: “As Good an Attorney General as We’re Likely to Get,” he wrote for The Atlantic. Wittes later took it back: “I was willing to give Bill Barr a chance. Consider me burned.”
         

         
         I happened to be live on set at CNN as the news broke of Trump’s intention to nominate Barr. I declared on air that “what
            you want is somebody who’s qualified, who’s serious, and who’s respected. And by all accounts, William Barr is all of those
            things.” I ended up writing this book.
         

         
          

         Despite the eventual walk-backs of these initial pronouncements, there was in fact good reason to be cautiously optimistic
            about Barr when Trump first announced the nomination. Barr had already done the job once before, having served as attorney
            general in the administration of President George H. W. Bush from 1991 to 1993. Barr is only the second person in U.S. history
            to hold the attorney general job twice. (Can you name the other? Why, John Crittenden, of course, in 1841 and then from 1850
            to 1853. Take a bow if you knew that.)
         

         
         During his first run as attorney general, Barr had his dustups, as any attorney general would, but he completed his tenure without any legacy-defining failure or scandal. He did generate controversy in 1992, when he supported presidential pardons for former defense secretary Caspar Weinberger and five other administration officials who had been charged with crimes or were under investigation for the Iran-Contra scandal; it was widely believed that Weinberger’s trial potentially could have revealed wrongdoing by Bush himself. In retrospect, Barr’s leniency toward the president’s political allies looks like sinister foreshadowing of what was to follow decades later, in his second term as attorney general. But by the time of his second nomination, in 2018, his involvement in the Iran-Contra pardons was a historical footnote. 

         
         After he left the attorney general’s job in 1993, Barr spent the next twenty-five-plus years in comfortable obscurity, holding
            lucrative private sector gigs as general counsel for GTE and Verizon and as “of counsel” with the elite law firm Kirkland
            & Ellis. That firm notably would yield more than its share of influential Trump nominees and defenders who wound up at the
            center of the defining controversies of Trump’s presidency: Brett Kavanaugh (accused of sexual assault before being confirmed
            to the Supreme Court); Alex Acosta (who, as a federal prosecutor, let serial child molester Jeffrey Epstein off the hook with
            a toothless non-prosecution agreement and ended up resigning from his post as Trump’s secretary of labor when the scandal
            resurfaced); John Bolton (who kept quiet about Trump’s self-dealing and abuse of power regarding Ukraine, until he wrote a
            book after Trump’s first impeachment was safely over); and Kenneth Starr (who defended Trump during that same impeachment).
         

         
         By 2018, Barr was sixty-eight years old, semiretired, playing out the string on his own run at Kirkland, and financially set. According to his 2018 public financial disclosure form, he earned over $1.1 million in annual salary from Kirkland and held dozens of stocks and other financial assets collectively worth millions. In 2019, Forbes magazine estimated Barr’s total net worth at approximately $40 million.
         

         
         For most of the American public, Barr had become a distant memory, if any memory at all. But when his name resurfaced as Trump’s
            potential nominee, he looked promising—particularly when compared with his two immediate predecessors as attorney general,
            Jeff Sessions and Matthew Whitaker, both of whom had proven to be preposterously unfit for the exalted position.
         

         
          

         Trump’s first attorney general, Sessions, got the job largely because, as a U.S. senator, he was one of the first establishment
            Republicans to endorse Trump for president. Sessions was confirmed as attorney general by almost a straight party-line vote
            in the Senate. (Every Republican senator and one Democrat, Joe Manchin of West Virginia, voted to confirm.) Democrats objected
            to Sessions because of, among other reasons, his ugly history of racist comments, which had derailed his nomination as a federal
            judge back in 1986. After his confirmation as Trump’s first attorney general, in October 2017, Sessions remarked, “I’m just
            astounded that President Trump made the miraculous intervention, and I’m the attorney general of the United States. It’s really,
            really hard to believe.” Indeed.
         

         
         Sessions quickly got to work ensuring that Democrats would proudly stand by their “nay” votes. His signature enforcement issue was a draconian crackdown on immigration, which crested with his announcement of a “zero-tolerance” policy requiring criminal prosecution of any person attempting to enter the United States illegally. Despite ghastly images and audio of children who had been separated from their parents, Sessions made no effort to sugarcoat his policy. To the contrary, he celebrated it, declaring that “if you are smuggling a child[,] then we will prosecute you, and that child will be separated from you as required by law . . . If you cross this border unlawfully, then we will prosecute you. It’s that simple.” The New York Times later reported that Sessions had instructed his subordinate federal prosecutors, “We need to take away the children” to deter
            people from trying to enter the United States. Deputy Attorney General Rod Rosenstein—as we’ll see throughout this book, the
            ultimate “go along to get along” guy, more bureaucratic shape-shifter than principled prosecutor—reportedly instructed prosecutors
            that it did not matter how young the children were, even if they were barely older than infants.
         

         
         Sessions and Rosenstein’s child separation policy illustrates the danger posed by prosecutors who believe they must robotically
            apply criminal law without regard for basic considerations of fairness, equity, or mercy. Prosecutors are not, should not
            be, and need not be soulless automatons. The job is not merely a matter of “see crime, prosecute crime.” It should not be
            an algorithmic exercise where if the facts technically satisfy the statutory elements, then you charge and let the chips fall
            where they may—even if that means removing children from parents who have done nothing more than try to cross a border, seeking
            a better life. Prosecutors can, and absolutely should, look at all the facts and circumstances and then ask themselves not
            only “Can I prove this case?” but also “Is this case fair and just?” Sometimes the answer to the former question is yes while
            the answer to the latter is no—and that’s okay. I had plenty of cases over my career as a prosecutor in which a person had
            technically committed a crime, but I concluded (usually after consulting with supervisors or colleagues) that the case just
            didn’t need to be charged. Maybe the crime was too minor, or the person’s involvement was minimal, or a prosecution would
            have carried unjustifiably heavy real-life collateral burdens.
         

         
         I’ll admit: it’s hard to do this, particularly when you’re a younger prosecutor. The cases come at you fast, and you don’t want to risk being perceived as “soft.” But I got better at recognizing these equities with experience, and I became more comfortable over time concluding that a particular person might have committed a crime, but that it simply wasn’t worth prosecuting. This is not to argue that prosecutors need be “bleeding hearts,” or that they should allow themselves to be paralyzed into inaction when considering the inherently drastic consequences of any decision to prosecute. Sometimes, as a prosecutor, you need to make tough decisions, and some people who are sympathetic in some sense might still need to go to prison. But that doesn’t mean prosecutors must leave their humanity at the office door. 

         
         Even beyond its utter coldheartedness, the Sessions-Rosenstein child separation policy was a stark departure from existing
            DOJ practice. When I was at the SDNY, under the administrations of both George W. Bush and Barack Obama, we would prosecute
            only those immigration cases in which the person had already been convicted in the United States of a serious crime, had been
            deported, and then had come back to the United States. Even those cases were seen as the dregs, to be dumped on the first-year
            prosecutors. Once, I made the mistake of taking a week’s vacation during my first year in the SDNY, and when I returned, my
            chief told me, “We’ve punished you by assigning you some illegal reentries.” She wasn’t kidding. I got to my office to find
            a stack of Redweld intake folders containing new illegal reentry cases waiting on my chair. In fact, we didn’t even fight
            when judges imposed lower sentences than called for under the federal sentencing guidelines in these immigration cases. After
            all, the defendant would certainly be deported again, so why waste time and resources holding him in a U.S. prison for a long
            stretch first?
         

         
         Sessions, however, required prosecution of all illegal entrants—even those who had never committed a crime before—a single-mindedness that resulted in countless unnecessary prosecutions and punitive family separations. If my higher-ups had tried to make us prosecute these cases while I was at the SDNY, we might have had a full-on revolt. 

         
          

         In March 2017, shortly after he took office as attorney general, Sessions made the legally and ethically correct but politically
            fateful decision to recuse himself from the single most explosive matter then before the Justice Department: the investigation
            of Russian interference in the 2016 presidential election. With Sessions off the case, Rosenstein took over and quickly appointed
            Robert Mueller as special counsel.
         

         
         Sessions publicly reasoned that he had to recuse himself from the Russia investigation because he had been part of the Trump
            campaign, which was being investigated by the very Justice Department he now oversaw. Seemed sound enough. Indeed, Sessions’s
            prior involvement with the Trump campaign presented a textbook conflict of interest, and his recusal was appropriate on this
            basis alone.
         

         
         But his conflict of interest actually went even deeper. Sessions himself was a potential subject of the investigation because
            he had testified untruthfully under oath during his January 2017 Senate confirmation hearing for the attorney general position.
            In that testimony, he stated that he had “been called a surrogate at a time or two in that campaign and I didn’t have—did
            not have communications with the Russians.” In fact, Sessions had spoken to Russian ambassador Sergey Kislyak at least twice in 2016, including at least once about the campaign. Sessions
            himself therefore could have been a subject of the Russia investigation, an unstated but glaring basis for his recusal. (An
            attorney cannot be both the prosecutor and a subject, or even a witness, in the same case; more on this later.)
         

         
         Indeed, Mueller eventually did investigate whether Sessions had committed perjury in his Senate testimony. While Mueller ultimately did not bring charges, he found that Sessions’s Senate testimony was inaccurate. But Mueller concluded, with a heaping spoonful of prosecutorial generosity, that Sessions might simply have recalled incorrectly (as opposed to having lied intentionally), sparing the attorney general a federal perjury charge. 

         
         Whatever the rationale, Sessions did the right thing when he recused himself from the Russia investigation, as any prosecutor
            should recognize. But Trump didn’t see it quite that way, and never got over it. The remainder of Sessions’s tenure was marked
            by increasingly humiliating public tongue-lashings from Trump. Trump publicly berated Sessions as “scared stiff and Missing
            in Action,” “our beleaguered A.G.,” and “mixed up and confused.” He even declared that “I’m very disappointed in Jeff. Very
            disappointed . . . I don’t have an Attorney General. It’s very sad.”
         

         
         Even after Sessions left the Justice Department, Trump heaped on still more abuse, calling him a “total disaster,” not “mentally
            qualified” to be attorney general, “very weak and very sad,” and an “embarrassment to the great state of Alabama,” where Sessions
            ran for his old U.S. Senate seat and lost in a 2020 Republican primary. (Trump enthusiastically supported Sessions’s primary
            opponent, former Auburn University football coach Tommy Tuberville, who eventually won the seat and then promptly announced
            that the three branches of government were “you know, the House, the Senate, and the executive.”)
         

         
         As a Justice Department alum, it became increasingly painful to watch the attorney general absorb such a degrading public
            beating from the president. I’ll never understand how Sessions could have passively taken the abuse and still held his head
            up when addressing the prosecutors and law enforcement agents under his charge. Every time Trump lashed out at him, belittling
            him and the department he was supposed to lead, I’d think, Stand up for yourself, or at least for the people who work under you. Stand up for the department. Show some spine. Sessions, for the most part, just took the abuse and kept grinning.
         

         
         Trump didn’t even wait until all the 2018 midterm election ballots had been counted to dump Sessions, announcing his departure
            by tweet at 2:44 p.m., the day after Election Day, while several races’ final vote tallies were still pending. The president
            also confirmed in that same Twitter thread that Sessions’s own chief of staff would take over as acting attorney general—prompting
            frantic nationwide Google searches for the name “Matthew Whitaker.”
         

         
          

         Matthew Whitaker was underqualified for the attorney general position on paper and quickly proved himself to be even less
            capable of handling the job in practice. In 2004, despite Whitaker’s having zero prosecutorial experience, President George
            W. Bush had appointed him U.S. attorney for the Southern District of Iowa, where he worked until 2009. In his original Senate
            confirmation paperwork for the U.S. attorney job, Whitaker listed among his most important cases a personal injury matter
            and various breach-of-contract suits. With such little experience, he would’ve had no chance in an interview for an entry-level
            position at the SDNY or many other prosecutor’s offices.
         

         
         Whitaker eventually spent five years running the U.S. Attorney’s Office in Des Moines, and that’s not nothing. But it’s also a bit thin for a U.S. attorney general, even one serving in a temporary “acting” capacity. The Southern District of Iowa is a fairly small operation within the Justice Department. For example, at the end of 2017 (the last full year before Whitaker’s elevation to acting attorney general), the Southern District of Iowa had 334 pending criminal cases, the fifty-sixth busiest of the ninety-four U.S. Attorney’s Offices in the country. (Each of the ninety-four U.S. Attorney’s Offices across the United States and its territories is supervised by one U.S. attorney, except for Guam and the Northern Mariana Islands, which share one U.S. attorney; thank me later if this comes up on Jeopardy!) At the same time, the SDNY had 4,744 pending criminal cases—more than fourteen times the volume of the office that Whitaker
            once led.
         

         
         Whitaker’s other experience before he became acting attorney general was, shall we say, undistinguished. After his stint as
            U.S. attorney, he ran in the 2014 Iowa Republican primary for U.S. Senate, then managed another person’s campaign for state
            treasurer—losing both times. Whitaker also sat on the board of a company called World Patent Marketing, which, the Federal
            Trade Commission later alleged, was a “scam that has bilked thousands of consumers out of millions of dollars.” To the delight
            of late-night comedy-show hosts, one of the company’s products related somehow to time travel. Another was a special toilet
            “for well-endowed men.”
         

         
         Pure strangeness aside, the marketing scam exposed Whitaker’s fundamental unfitness to serve even temporarily as the nation’s
            top law enforcement officer. At the most basic level, any former prosecutor who has developed any kind of radar for crooks
            should have known better than to align himself with an obvious snake oil scheme that peddled in time travel and toilets with
            extra-high seats (or extra-deep bowls?). If Whitaker didn’t recognize the fraud, then he had no business serving as acting
            attorney general, or as any prosecutor at all.
         

         
         Even worse, Whitaker had tried to use his status as a former federal prosecutor to intimidate a customer who complained about World Patent Marketing’s fraud. In an email to the customer, Whitaker conspicuously noted that he was “a former United States Attorney for the Southern District of Iowa” and threatened “serious civil and criminal consequences for you”—an ugly breach of a fundamental prosecutorial norm. At the SDNY, we were taught never even to mention our status as federal prosecutors when out in the real world—not to a cop during a traffic stop, not even to a bouncer at a bar—because it could be taken as either a threat or a request for special treatment. The Justice Manual, which contains practical and policy guidance to assistant U.S. attorneys across the country, memorializes this important prohibition, providing that a prosecutor “may not use his public office for his own private gain . . . [a]n employee’s position or title should not be used to coerce; to endorse any product, service or enterprise; or to give the appearance of governmental sanction.” Whitaker wasn’t even any good at the “former federal prosecutor” tough-guy routine; the customer, unintimidated, shot back, “Do not email me with your scare tactics . . . You are party to a scam.” 

         
         Whitaker’s bizarre past suggested a lack of both qualifications and judgment. He simply was not equipped for the job. Yet
            his elevation to acting attorney general in November 2018 could hardly have come at a higher-stakes moment. The big question:
            How would he handle the Mueller investigation?
         

         
         Turns out, Whitaker had already given the public, and Trump, a pretty good hint. In an odd harbinger of what would later come
            from Barr, Whitaker spent the months preceding his elevation engaged in a public campaign against the Mueller investigation—the
            single most important matter he would oversee as acting attorney general. He wrote an op-ed for CNN titled “Mueller’s Investigation
            of Trump Is Going Too Far.” He declared in a radio interview that “there is no criminal obstruction of justice charge to be
            had here.” And he suggested on air on CNN that whoever replaced Sessions as attorney general could cut off funding to Mueller’s
            team so the investigation “grinds almost to a halt.”
         

         
         How badly did Trump want Whitaker, with the latter’s broadly advertised preconceived notions about the Mueller investigation, as the temporary replacement for Sessions? Badly enough that he bypassed several other officials who ranked higher on the DOJ org chart. (“Chief of staff to the attorney general,” Whitaker’s position at the time of his elevation, isn’t even listed there.) Trump also passed on other candidates who, unlike Whitaker, had already been confirmed by the Senate—which raised questions about the legality of Whitaker’s serving even in a temporary “acting” capacity. Legal scholars ranging from former Obama administration Acting Solicitor General (and passionate Trump critic) Neal Katyal to former George W. Bush administration Deputy Assistant Attorney General John Yoo (notorious for writing government memos authorizing certain forms of torture) called Whitaker’s temporary appointment unconstitutional. No matter: Whitaker had shown his hand on the most important case pending before the Justice Department, and Trump gave him the nod. 

         
         In another indefensible move that would soon be replicated by Barr, Whitaker somehow contorted the ethics rules and decided
            not to recuse himself from the Mueller investigation, even though he had already expressed a clear predisposition about the
            case. Whitaker rejected the advice of a veteran Justice Department ethics official who recommended that he step aside. It
            doesn’t take an ethics expert to call this one. It’s a no-brainer for any prosecutor that, once you’ve already publicly expressed
            an opinion on a pending case, you’re out. Whitaker either didn’t understand this or didn’t care.
         

         
         Whitaker quickly proved that he was out of his depth as acting attorney general. Perhaps his most memorable act was to blurt out at the end of a press conference about an unrelated case that Mueller’s “investigation is, I think, close to being completed.” (Moments before, Whitaker had declared that “I really am not going to talk about an open and ongoing investigation otherwise”—and then proceeded to do just that, when he spilled the beans about Mueller being nearly done.) Whitaker’s statement violated a long-standing DOJ rule and practice not to comment on the status of any pending investigation. (Plenty more on this policy later; Barr repeatedly trampled it as well.) The reason for this prohibition is simple: when you publicly announce that an investigation is near its end, as Whitaker did, you undercut the prosecutor’s ability to make the case. Witnesses and potential subjects may resist subpoenas or take other steps to run out the clock until the investigation’s pending close. Potential cooperators are less likely to flip if they believe that things are wrapping up and that they’ll therefore have only a limited opportunity to help themselves by providing assistance to the prosecution. Either Whitaker slipped up and simply couldn’t hold his tongue, or he meant to undermine Mueller’s investigation. Either way, the comment exposed his fundamental unfitness to fill the attorney general position, even temporarily. 

         
          

         So, to summarize: Trump’s first choice for attorney general led an absurdly cruel crusade to prosecute border-crossers, and
            his second was an underqualified pretender who turned out to be a cartoonish con man. After Sessions and Whitaker, Barr seemed
            to promise stability, ballast, and potentially a measure of independence. But there was one pulsing red warning light: the
            “audition” memo.
         

         
         In June 2018—six months before Trump announced Barr’s nomination as attorney general but well after it was clear that Sessions
            would soon be a goner and that the attorney general job would be opening up—Barr wrote and sent to the Justice Department
            a nineteen-page memo offering up his own views, as a private citizen, on the Mueller investigation.
         

         
         Despite Barr’s eventual protestations, his memo was more than just an academic expression of his opinion on the Mueller investigation, a casual “penny for your thoughts” memorialization—it was his pitch for the attorney general position. Nobody at DOJ had asked for the memo. Barr just wrote it up and sent it in. Keep in mind, Trump had publicly wailed about Sessions’s not coming to his rescue on the Mueller case, reportedly moaning to White House staffers, “Where’s my Roy Cohn?” (referencing his own former personal attorney and infamously unethical fixer). And Whitaker later got the temporary job as acting attorney general only after engaging in his own public Mueller-bashing campaign. Indeed, Jonathan Swan of Axios later reported that Trump had learned of the audition memo before he nominated Barr, and that Trump “got the gist of it, and he liked it.” 

         
         Plainly aware that his memo would be perceived as a job audition, Barr defensively proffered in the very first sentence the
            benign explanation that “I am writing as a former official deeply concerned with the institutions of the Presidency and the
            Department of Justice.” After acknowledging that “I realize that I am in the dark about many facts,” Barr proceeded to make
            a series of dramatic and conclusory pronouncements. He blasted Mueller as “overly zealous” and “overly aggressive”; he opined
            that Mueller should not be permitted to subpoena and directly question Trump; and he concluded that Mueller’s theory of obstruction
            was “fatally misconceived” and should be rejected.
         

         
         Beyond the memo, Barr also commented to the website The Hill that Mueller’s obstruction investigation was “asinine” and risked
            “taking on the look of an entirely political operation to overthrow the president.” There’s the tell: Barr’s public comments
            to the media contradict his claim that he had submitted the memo directly to the Justice Department purely out of some high-minded
            intellectual concern about the course of Mueller’s investigation. He made his “concerns” known directly to DOJ in the memo.
            Why also take it public, through the media, if not to angle for the attention of Trump (a famously prodigious consumer of
            the news)?
         

         
         Barr’s memo was revealing. It laid bare his intent regarding the Mueller investigation. In retrospect, one can see he was remarkably transparent about his intentions. Eventually, Barr did almost precisely what the audition memo forecasted: he engineered a result favorable to Trump, and he backfilled a specious legal and factual basis to get there (as I’ll discuss in an upcoming chapter). 

         
         Another thing about Barr’s memo: it was simply wrong. This was a Barr special. In what would become a signature of his tenure
            as attorney general, he drafted up a document that certainly looked the part: plenty of legalese, loaded with formal citations
            and ten-cent words, chock-full of confident, conclusory pronouncements about the law. But the memo, like much of Barr’s work
            as attorney general, disintegrates when held up to meaningful scrutiny.
         

         
         Here’s why Barr was wrong in the audition memo. His central premise is that it generally cannot be a crime for a president
            to exercise a constitutional power of the office, such as removing an executive branch official (the FBI director or a special
            counsel, for example) or ending a Justice Department investigation. Yet Barr acknowledges that it could be a crime if a president
            exercised a constitutional imperative for criminal reasons. For
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