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			Book Presentation: A Nation of Sheep by Judge Andrew P. Napolitano

			Book Abstract

			The Constitution guarantees that the government will not impair Americans certain inalienable rights and freedoms. Judge Napolitano argues in A Nation of Sheep that the current administration has used fear of terrorism to whittle away at our freedoms and rights in its expansion of executive powers and the practice of such actions as warrant-less searches and surveillance of everyday people. He additionally posits that Americans’ current willingness to act like sheep and accept this loss of our natural liberties is as dangerous a practice as the reduction of liberty in the first place.

			About the Author

			Andrew P. Napolitano graduated from Princeton University in 1972 and the University of Notre Dame Law School in 1975. He is the youngest life-tenured Superior Court judge in the history of the State of New Jersey. For 11 years, Judge Napolitano was adjunct professor of law at Seton Hall Law School, where he taught constitutional law and jurisprudence and was voted most outstanding professor in three different academic years. He has been the Senior Judicial Analyst for the Fox News Channel since 1998. He broadcasts nationwide on Fox every weekday on The Big Story; he co-hosts Fox & Friends; he is a regular on The O’Reilly Factor; and he co-hosts Brian and the Judge, heard daily nationwide on Fox Radio. Judge Napolitano also lectures nationally and has been published in the New York Times, the Wall Street Journal, the Los Angeles Times, the St. Louis Post-Dispatch, the New York Sun, the Baltimore Sun, the (New London) Day, the Seton Hall Law Review, the New Jersey Law Journal, and the Newark Star-Ledger. 

		

	
		
			Summary of A Nation of Sheep (Judge Andrew P. Napolitano)

			Where Does Freedom Come From?

			Scholars tend to divide legal theories of the origins of our rights into two camps. The first camp believes that we are the beneficiaries of a universal body of laws, i.e. “natural law.” Natural law teaches that the law extends from human nature, which is created by God. The nature of our government is founded on the belief that liberties are permanent, “inalienable rights” that come from God and cannot be legislated away.

			To follow natural law is not to say that all laws are natural; many rights, such as the right to drive a car on a government-owned road, are state-granted rights, not natural laws. But our basic freedoms – freedom of the press, freedom of speech, and the right to privacy – cannot be disregarded by the government unless we are violating someone else’s freedoms, and even then can only be done if the government follows “procedural due process,” i.e. that we are notified of the charges against us, have a fair trial, can challenge the evidence against us, summon witnesses on our own behalf, have a burden of proof met before we can be convicted, and have the right to appeal.

			The other camp of legal theorists follow positivism, whereby the law is whatever those in power say it is, regardless of whether the decision is democratic or dictatorial in nature. To a positivist, the government’s goal is to bring about the greatest benefit to the greatest number of people. In today’s America, the positivists are carrying the day.

			Are You a Sheep or a Wolf?

			Two types of people stand out in the United States today: sheep and wolves. Sheep are the millions of American citizens blindly following government. Wolves are the people and groups challenging the government’s decisions, trying to ensure that the government does not overstep its constitutional limits.

			The federal government has used fear-mongering as a tactic to induce compliance with its unconstitutional laws. How else can we explain the lack of outrage over the National Security Agency’s access to our telephone records, emails, financial documents, medical records, and mail?

			A History of Abuse

			The United States government has a long history of abusing its power and trying to undermine freedom. The eighteenth century’s Alien and Sedition Acts were designed to permit the arrest and deportation of foreign nationals of countries with which the United States was at war with or with which war loomed, and prohibited American from the printing, publishing, or utterance of any “false, scandalous and malicious…writings against the United States, or either house of Congress…or the President.”

			During the Civil War, President Lincoln closed newspapers and seized telegraph lines in order to censor communications he perceived to be threats to his war efforts. He also arrested and held without bail a former Congressman, Clement Vallandigham, who openly criticized Lincoln’s military arrests, his suspension of habeas corpus, and his persecution of dissenting opinions.

			During World War II, FDR monitored and censored American international communications and established the Office of Censorship. He put into place press codes to prevent any criticism of the national effort or foreign relations. Fear of Japanese spies resulted in Executive Order 9066, requiring the interment of 120,000 Japanese Americans during the war.

			The fears that chilled constitutional rights and natural liberties peaked in the Cold War, when many innocent Americans were convicted of crimes they did not commit, as the “Red Scare” gripped the nation.

			Peacetime Speech Suppression

			In the United States, unpopular speech gets full protection by the courts and the Constitution, except in a few limited cases. The right to speak out in opposition to your government is one of the most fundamental rights we have. The U.S. Supreme Court upheld the right to protest the Vietnam War with a black armband in 1965, but in 2002 restricted the right of freedom of speech, protecting a principal’s right to discipline students for their speech (in this case, suspending a student for hanging a banner that said “Bong Hits 4 Jesus”). People have even been arrested for reciting the First Amendment and the Declaration of Independence, being charged with illegal demonstrating or harassing public officials.

			Can we keep the liberties and freedoms of natural law if we are so quick to cower in the shadow of the government? Ours is a time for wolves.

			Vietnam—Alpha, Bravo, Ellsberg

			Between 1964 and 1969, Professor Daniel Ellsberg contributed to “The Pentagon Papers,” a top-secret study of the U.S. engagement with Vietnam. The report showed that the United States had planned its involvement as far back as the Truman administration, and that President Johnson had only pretended to consult advisors and the public before sending in troops. Ellsberg leaked portions of the report to the New York Times. The Nixon administration’s lawyers managed to get an injunction preventing publication of the report. But ultimately, the Supreme Court rejected the government’s argument that the report should be withheld as a matter of national security and set down a firm requirement that the government must show substantial evidence of the danger posed by a publication of a report such as the Pentagon Papers. The legal outcome was a mixed bag. On one hand, it favored freedom of speech. But on the other hand, it paved the way for the national security check on the freedom of the press.

			By the 1970s, in the wake of the Watergate scandal, trust in the government evaporated. COINTELPRO was a covert FBI program that used secret surveillance techniques such as warrantless wiretapping to infiltrate and neutralize civil rights, antiwar, and other politically dissident groups. In 1975, the United States Senate Committee to Study Government Operations with Respect to Intelligence Activities (the “Church committee”) documented over 500,000 intelligence files containing information obtained through illegal means.

			In response to this information, Congress enacted the Foreign Intelligence Surveillance Act (FISA) as a means to rein in the executive branch and stop the use of illegal intelligence-gathering techniques. It required warrants before conducting domestic surveillance and warrants could only be granted with a showing of probable cause to suspect criminality. An exception to warrant requirements existed in the event of probable cause to suspect the target was a foreign power or agent thereof.

			Despite FISA’s strengths, there are still serious questions as to its constitutionality. The Fourth Amendment clearly requires that the government must demonstrate to a judge that there is probable cause of criminal activity before it is able to search the property of any person, American or foreign. FISA is unconstitutional because it changed the probable cause or criminality requirement to probable cause to suspect association with a foreign power.

			Post September 11th: An Orwellian New World?

			In his novel 1984, George Orwell forecast a world in a perpetual state of war; a world where history is rewritten by the “Ministry of Truth;” where individual liberty is subordinate to party loyalty. In the aftermath of 9/11, our society became a passive society of sheep willing to allow the government to do whatever it deemed necessary. Instead of declaring war against al-Qaeda, the government came up with a more ominous enemy, declaring a “War on Terror.”

			In the weeks following 9/11, a massive piece of legislation commonly known as The Patriot Act was introduced to Congress and passed with overwhelming majorities in both houses. The text purports “to deter and punish terrorist acts in the United States and around the world, to enhance law enforcement investigatory tools, and for other purposes.” The result of the intentionally vague language is a brutal slaughter of essential freedoms in the name of national security.

			Under the Patriot Act, government officials or the FBI can:

			
					Write their own search warrants, thus evading the 4th Amendment to the Constitution (Section 215). 

					Search your home or office without notifying you until after the search is complete, as long as there is reasonable cause to believe that giving immediate notification would have an adverse result (Section 213). 

					Obtain personal records from common carriers (e.g. airlines, busses, Fed Ex, etc.), public accommodation facilities, physical storage facilities, and vehicle rental facilities with no requirement of probable cause; a gag order is also placed on any person served with a self-written search warrant for information. (Section 215). 

					Intercept all forms of Internet activity: Web sites, routing addresses, email messages, instant messages, Web page activity, and Internet telephone communications (Section 216). 

					Engage in wiretapping and physical searches simply with a claim that a  “significant purpose” of the wiretap is to gather foreign intelligence (Section 218).

					Prosecute anyone who provides “advice or assistance derived from scientific, technical, or other specialized knowledge,” to any group classified as a “foreign terrorist organization.” This overbroad definition would allow the government to prosecute lawyers, financial planners, and many other professionals merely for doing their jobs, without any proof of complicity or intention to aid terrorists (Section 805). 

			

			Public outcry over the NSA wiretapping and a secret White House torture memo forced the government to relent on some of its more extreme provisions in order to get Patriot Act II authorized in 2006, but controversial provisions got slipped into other bills. In 2003, President Bush signed into law the Intelligence Authorization Act (IAA), which appropriates funds to intelligence activities, but also exponentially expanded the scope of personal information that the FBI is able to obtain without a warrant.

			National Security: An Excuse for Abuse

			After 9/11, President Bush authorized the NSA to spy on Americans’ phone calls, emails, and other electronic communications without a warrant. An oversight program was set up that required reauthorization by the Attorney General every 45 days, certifying that the program was lawful and constitutional, despite the program’s apparent violations of FISA and the First and Fourth Amendments.

			President Bush insists that eavesdropping on telephone calls and emails is crucial to national security and the prevention of future terrorist attacks. Perhaps in some extreme cases, it is. But that’s why Congress enacted FISA, which, while constitutionally questionable, at least has some guidelines and judicial oversight.

			In 2005, a New York Times report exposed this program and outraged legal scholars filed suit, challenging the lawfulness of the NSA electronic surveillance program. U.S. District Court Judge Anna Diggs Taylor, sitting in Detroit, ruled that the program violated the First and Fourth Amendments of the Constitution, separation of powers doctrine, and FISA. She ordered the President to shut down the NSA spying program

			No Warrant? No Problem

			
			
			
			State Secrets: Exploiting the Privilege

			
			
			
			Look Patriotic: Your Government is Watching

			
			
			
			The Corpse of Habeas

			
			
			
			
			
			
			
			
			Torture: Don’t Ask, Don’t Tell, Don’t Touch

			
			
			
			Where Do We Go From Here?
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