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Praise for War and the Rogue Presidency

“War and the Rogue Presidency is a fascinating history of the relationship between wars and the rise of the imperial presidency. If war is the mother of Big Government, it is also mother to presidents who used their expanded powers in ways exceeding the limits envisioned by America’s Founders. The solution, Eland argues, is for Congress to restore its authority and restrain the ‘creeping despotism’ that has led to unbridled presidential power. Eland provides concrete steps Congress may—and should—take to keep presidents from going ‘rogue.’ Highly recommended!”

—Jonathan J. Bean, Professor of History, Southern Illinois University

“In War and the Rogue Presidency Ivan Eland chronicles the rise of the imperial presidency with great insight. But does he have a solution? It’s worth pondering.”

—Mike M. Moore, former Editor, Bulletin of the Atomic Scientists

“In the well-written and thought-provoking book, War and the Rogue Presidency, Ivan Eland convincingly demonstrates that the expanding power of the executive branch, which has resulted in the creation of the imperial presidency, is a result of our increasing involvement in foreign wars. A must read for those concerned about the decline of the checks and balances envisioned by our Founding Fathers.”

—Lawrence J. Korb, former Assistant Secretary, U.S. Department of Defense; Senior Fellow, Center for American Progress; former Senior Fellow and Director of National Security Studies, Council on Foreign Relations

“Ivan Eland’s learned and balanced book, War and the Rogue Presidency, identifies war as one of the chief threats to the Republic, whether we win or lose, given the effect of war on presidential power. Few subjects are worthy of greater public debate.”

—Richard Shenkman, Founder, History News Network, George Washington University

“The seemingly permanent mobilization of American society since the Second World War to manage global security has produced a bloated, intrusive, and increasingly imperial and unresponsive federal government. In his book War and the Rogue Presidency, Ivan Eland sees clearly the danger to our freedom and outlines the Congressional and other reforms needed to find the path back.”

—Harvey M. Sapolsky, Professor of Public Policy and Organization Emeritus and former Director of the Security Studies Program, Massachusetts Institute of Technology

“After seventy years of a monolithic, interventionist foreign policy that has ruled Washington elites, the superb book War and the Rogue Presidency is calling for an essential, realist American foreign policy emphasizing a robust diplomacy, military restraint, and increased congressional oversight. Author Ivan Eland has assembled an outstanding and lucid, critical examination of how the Executive must be reined in from being granted unprecedented powers to wage perpetual war globally that is subverting the Constitution, costing trillions, harming millions, trampling on civil liberties, and creating more and more enemies who endanger America. War and the Rogue Presidency is must reading for anyone seeking a safer, freer, and more peaceful world.”

—Rand H. Paul, M.D., U.S. Senator and Member of the Committee on Foreign Relations and Committee on Homeland Security and Government Affairs

“Adobe War and the Rogue Presidency is an invaluable history of the constitutional basis for Congress’s war-making power that has been all but forgotten and ignored in the last two decades; and as a bonus the book also makes a compelling case linking unapproved administrative-state operations abroad with the development of the administrative state domestically—both products of congressional abdication.”

—C. Boyden Gray, former U.S. Ambassador to the European Union; former Counsel to President George H. W. Bush; former Special Envoy for European Affairs and Special Envoy for Eurasian Energy at the Mission of the U.S. to the European Union; former Counsel to the Presidential Task Force on Regulatory Relief; former Chairman of Administrative Law and Regulatory Practice of the American Bar Association

“Today’s domineering president and dysfunctional Congress worry Americans on the right and the left about the serious problem of the imperial—or rogue—presidency. Ivan Eland’s book War and the Rogue Presidency explains the problem’s history, highlights the combination of wars and congressional abdication that brought us to our current state, and offers an agenda to restore the Constitution’s just checks and balances. There is a lot to learn from this important book.”

—Eugene Gholz, Associate Professor of Political Science, University of Notre Dame; former Senior Advisor to the Deputy Assistant Secretary of Defense for Manufacturing and Industrial Base Policy, U.S. Department of Defense; author, Buying Military Transformation: Technological Innovation and the Defense Industry, and U.S. Defense Politics: The Origins of Security Policy

“Ivan Eland is one of America’s top experts on U.S. presidents and their conduct of foreign policy. War and the Rogue Presidency is his finest book so far, and it provides a searing indictment of rapidly growing presidential abuses. Eland shows how an out-of-control imperial presidency is not only destroying America’s reputation abroad, it is undermining our entire constitutional system of government and inflicting fatal wounds on the domestic liberties Americans cherish. War and the Rogue Presidency is essential reading for anyone who wants to help reverse that ominous trend.”

—Ted Galen Carpenter, Senior Fellow for Defense and Foreign Policy Studies, Cato Institute

“Few readers, even those who start from very different political principles, will fail to be impressed with Ivan Eland’s passionate, provocative and historically informed case against the ‘Rogue Presidency’ and his call for returning the power to declare war to the Congress. War and the Rogue Presidency is a timely and important book.”

—Hugh T. Rockoff, Distinguished Professor of Economics, Rutgers University

“In the past half century, Americans suffered serious threats to their civil liberties and Constitutional rights during the Vietnam War (Richard Nixon and Watergate), the war in Central America (Ronald Reagan and Iran-Contra), and the post-9/11 ‘war on terror.’ Ivan Eland’s important book War and the Rogue Presidency not only traces the connection between war and growth of the ‘imperial presidency’ from the earliest days of our republic, but shows that our current national policy of seemingly permanent conflict abroad puts our rights at home very much at risk today. Just as important, he offers practical suggestions for ways that Congress might reassert its Constitutional powers in foreign policy to rein in an overweening executive branch.”

—Jonathan V. Marshall, author, The Lebanese Connection: Corruption, Civil War, and the International Drug Traffic and The Iran-Contra Connection: Secret Teams and Covert Operations in the Reagan Era

“Ivan Eland’s book War and the Rogue Presidency substantiates five important facts. First, wars have allowed U.S. presidents to break free of the constitutional chains that limit executive power. Second, presidents are power seeking and thus incentivized to engage in war to enhance their domestic policy prerogatives. Third, the original constitutional republic is incompatible with and being increasingly undermined by rogue, a.k.a. imperial, presidents. And, fourth, now that the chains of the Constitution have been replaced with ropes of sand, a plebiscitary despotism is emerging with the president at its head. However, Eland doesn’t leave his readers hopeless. His proposals for remedying the problem of the rogue presidency may or may not succeed, for a variety of reasons. Nevertheless, in a worse-case scenario it is not unimaginable for a president to go rogue and declare war on his own domestic enemies. Today presidential powers are so vast that some future president may decide to establish the circumstances (i.e., create the crisis), and then proceed to remedy it (i.e., war). This isn’t the soft despotism of bureaucratic usurpation of property rights for which we’ve become accustomed, but despotism with bullets flying. If this seems to be ridiculous, read War and the Rogue Presidency and then judge for yourself.”

—Marshall L. DeRosa, Professor of Political Science, Florida Atlantic University

“Ivan Eland’s important book War and the Rogue Presidency exposes the dangerous and often quasi-dictatorial power that U.S. presidents have amassed since the 20th century and how that power has resulted in a long and seemingly endless series of disastrous wars. Thankfully, Eland also provides a list of practical, concrete ways Congress and U.S. citizens can reclaim power from the executive and create something far closer to true democratic governance in this country.”

—David Vine, Professor of Anthropology, American University; author, Base Nation: How U.S. Military Bases Abroad Harm America and the World

“In this fine book, Eland interweaves constitutional theory and micro-history to produce a thoughtful and insightful analysis of the war-making powers of the American President. He is relentless in his critique of both Presidents who have transgressed and Congresses which have allowed transgressions. War and the Rogue Presidency both extends and focuses Eland’s earlier work on the fabric of power in the United States.”

—T. Hunt Tooley, Professor of History, Austin College; author, The Western Front: Battleground and Homefront in the First World War

“For America’s elites, no cash cow is more sacred than the military-industrial complex. Six decades after President Dwight Eisenhower warned against it, Ivan Eland shows how the refusal of Congress to meet constitutional responsibilities has led to a warfare state—with consolidation of undemocratic power in the White House. War and the Rogue Presidency offers a methodical indictment of congressional complicity that has ushered in perpetual war. This book challenges readers across political spectrums to face the dire realities of red-white-and-blue militarism run amuck. While spelling out how powerful forces have turned Congress into an accessory to normalize ongoing warfare, the author also provides clear ideas for how the legislative branch could end its capitulation to a brutal war machine.”

—Norman Solomon, Founder and Executive Director, Institute for Public Accuracy; author, War Made Easy: How Presidents and Pundits Keep Spinning Us to Death

“Thoroughly researched and informative, the valuable book War and the Rogue Presidency traces the history and evolution of excessive Presidential authority, explains how this accretion of executive power is contrary to the Constitution and the vision of the founders, and argues for urgent measures to restore congressional authority and limit the ability of Presidents to drag the nation into unnecessary and unwinnable wars.”

—David Cortright, Director of Policy Studies, Kroc Institute for International Peace Studies, University of Notre Dame; Chair of the Board, Fourth Freedom Forum

“Once more in War and the Rogue Presidency, Ivan Eland has given us a book that challenges orthodoxies on the left and right. A century ago, in the midst of World War I, Randolph Bourne warned that ‘war is the health of the state.’ Subsequent experience has made it necessary to sharpen that point: war is the health of the presidency. Eland attributes the enormous power the executive wields at home and abroad not to some purportedly inevitable forces of modernization but to executive calculation and Congressional abdication. He calls for Congress to reassert its Constitutional war powers and recalibrate the balance of power in DC. His proposals will provoke both liberals and conservatives. Few readers will be left indifferent to Eland’s call to abolish the Electoral College.”

—Richard M. Gamble, Anna Margaret Ross Alexander Chair in History and Politics, Hillsdale College; author, The War for Righteousness: Progressive Christianity, the Great War, and the Rise of the Messianic Nation

“I have enjoyed reading Ivan Eland’s book, War and the Rogue Presidency. Given the mounting concern in our body politic about the extent to which the Congress has yielded its constitutional authority to a president prone to ignore the Constitution and take the expedient course without consultation with the people’s representatives, it is very timely. It documents the sad series of executive usurpations of legislative authority that have transformed the American republic into a warfare state…. It concludes with numerous recommendations for remedial action to restore the legislative power and the civil liberties our founding fathers considered essential to preserving our liberties. War and the Rogue Presidency is must reading for anyone concerned about presidential overreach and the demise of the checks and balances of our constitutionally mandated separation of powers.”

—Charles W. Freeman, Jr., former U.S. Ambassador to Saudi Arabia; former Assistant Secretary of Defense for International Security Affairs
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INTRODUCTION

What Is the Imperial Presidency?

THE TERM “IMPERIAL PRESIDENCY” is generally understood to mean an inflation of executive power, in both domestic and foreign policy, beyond what was envisioned by the framers of the Constitution. This book, by examining American history, demonstrates that war has been the main driver of the imperial presidency and magnifies factors that contribute to its perpetuation. The imperial presidency distorts the checks and balances of the Constitution and undermines the freedoms of American citizens. Nowadays, the imperial presidency is synonymous with “big government,” because the colossus of the executive branch accounts for 99 percent of the employees of the massive federal government (currently, the federal government accounts for a whopping 17 percent of GDP). Even more pernicious is the feedback loop, whereby repeated wars cause the imperial presidency, and the imperial presidency has in turn caused a higher frequency of wars. During the period of congressionally dominant government in the nineteenth century, the United States was involved in fewer major military interventions than during the post–World War II period of the imperial presidency.

Some conservatives might say that most American wars were necessary, so the resulting imperial presidency has to be tolerated. Conservative William F. Buckley seemed to feel this way about the Cold War. Small government was great, but if America needed to put up with big government to combat Communism, so be it. Although creating and tolerating big government at home to joust with even bigger government abroad did not seem like a great tradeoff, at least Buckley grasped the relationship between big government at home and war abroad, which many conservatives still do not.

However, it is questionable whether most of America’s wars, especially recent ones, were necessary for national security. In 1995, Gregory D. Hess and Athanasios Orphanides published an analysis in the American Economic Review showing that from the beginning of the Eisenhower administration (1953) to the end of the Reagan administration (1988), first-term presidents experiencing a weak economy during reelection years were twice as likely to initiate or escalate wars than were executives during non-reelection years or years of a healthy economy. Other scholars have also found a correlation between the executive’s use of force and economic slowdowns. Still other authors have concluded that presidents use force when their approval ratings drop precipitously. Thus, domestic politics seem to play a big role in whether modern-day executives choose war or peace. Furthermore, going to war seems to be a temporary way to spike presidential popularity but can boomerang if the war drags on.1 Particularly bad for presidents’ popularity are protracted wars with high human and monetary costs that seem not to be fought for the nation’s vital interests and appear not to be succeeding. Examples include the guerrilla war in the Philippines following the Spanish-American War, the Korean War, the Vietnam War, the second Iraq War, and the Afghan War.

During wars or crises, foreign or domestic, presidents tend to accumulate power because they can respond with speed and secrecy. Congress and the Supreme Court, with their problems of collective action, are usually slow to respond to such calamities. However, after the crisis is over, such institutions often reawaken and reassert themselves, at least temporarily slowing the trajectory of expanding executive power. For example, the Supreme Court declared Abraham Lincoln’s use of military tribunals unconstitutional, but only after Lincoln was dead and the Civil War was over.

Pushback from other branches of government is especially strong when the initial zeal for conflict bogs down after the war doesn’t go as well as planned, thus souring American public opinion against US efforts in the war. For example, as the anti-US insurgency in the Philippines dragged on after the Spanish-American War, Congress began examining misconduct by US forces and even President Theodore Roosevelt, an imperialist proponent of war for war’s sake, became unenthusiastic about foreign military intervention. Because Lyndon B. Johnson and Richard Nixon were strong executives during the Vietnam War and Watergate era, the presidency got legal pushback from the other branches of government as a result of the unpopularity of those events with the public (Vietnam Syndrome), thus motivating Gerald Ford and Jimmy Carter to conduct more restrained foreign policies. After George W. Bush’s invasion of Iraq turned into an unpopular quagmire, Congress and the Supreme Court pushed back on torture, warrantless surveillance of Americans, military tribunals, and indefinite detention of prisoners without trial in the “war on terror.”

However, quasi-dictatorial presidents in times of crisis—such as Abraham Lincoln during the Civil War and Franklin Roosevelt during the Great Depression and World War II—are often admired by posterity.2 It is often said that Russians like a strong leader; perhaps the same can be said for the United States during the twentieth and twenty-first centuries. But it was not always so, according to Jeremi Suri, author of The Impossible Presidency: The Rise and Fall of America’s Highest Office:3

The presidency is the most powerful office in the world. But it is set up to fail. And the power is the problem. Beginning as a small and uncertain position within a large and sprawling democracy, the presidency has grown over two centuries into a towering central command for global decisions about war, economy, and justice. The president can bomb more places, spend more money, and influence more people than any other figure in history.

Yet Suri maintains that recent presidents have failed because even though their power is great, presidents tend to overcommit, overpromise, and overreach both at home and abroad. In other words, expectations—for example, running the world—exceed even the immense presidential power amassed since the beginning of the twentieth century. For example, Suri notes that crises provoked by distant and unimportant actors have frequently preoccupied mighty American executives. He notes that American presidents now command the globe’s most potent military but are often exasperated at the limitations on success using force. Although American presidents are often respected around the world, they have difficulty gaining influence in other countries. Abroad, presidents compound these constraints by overpromising to eliminate tyranny or expand democracy. Suri concludes that

The temptation for powerful actors, especially American presidents, has been to hedge by pursuing dominance everywhere. That expansive approach has characterized our foreign policy since at least the late 1950s, and it has not served the United States or the world well.

American power has underperformed because it has been overused, spread too thin by hard-working leaders who are afraid to prioritize and prefer insurance policies—at home and abroad—to selective risks.

Thus, Suri believes that we have come full circle from “creeping despotism,” created by excessive royal use of the army and treasury and criticized by Enlightenment thinkers, such as Hume, Rousseau, Voltaire, Locke, and Jefferson, before and during the American Revolution.4

Presidential overpromising has contributed to the imperial presidency by executive expansion of power in an often-vain attempt to satisfy even higher self-created expectations. These elevated expectations of what government can do have often flowed from war.

“Creeping Despotism” Begins Early in US Foreign Policy

Although not using Alexander Hamilton’s extra-constitutional creations of “inherent power” of the president as commander in chief or as “sole organ of foreign policy,” even early presidents behaved as if they possessed them. George Washington, goaded by Hamilton, unilaterally issued his Neutrality Proclamation to keep the United States out of a war between Britain and US ally France, which also eroded Congress’s constitutional responsibility to decide whether to declare war. Although neutrality was the right policy, arguably Congress rather than President Washington should have decided this issue.

Without congressional authorization, Thomas Jefferson dispatched the US Navy to the Mediterranean Sea to protect US commercial ships being attacked by pirates from the Barbary states, thus putting them in a situation where they could—and did—get into a war. James Polk likewise provoked a war with Mexico to acquire its land by sending the US Army into disputed territory on the US-Mexican border without first getting congressional approval. In the early twentieth century, American presidents of both parties—William McKinley, Teddy Roosevelt, William Howard Taft, Woodrow Wilson, and Calvin Coolidge—used US troops, without congressional approval, in minor military actions in China, Latin America, and Russia. It was not until the dawn of the Cold War, however, that a president took the nation into a major war without congressional approval using inherent presidential power—Harry Truman in the Korean War. The imperial presidency had taken a huge next step.

Modern presidents use the fictitious “inherent power” to conduct actions unsanctioned by the Constitution. Presidents have appealed to inherent power to wage war without Congress’s stamp of approval. This nebulous power has also been used to justify conducting congressionally unsanctioned covert operations, claiming questionable “executive privilege” as an excuse for not providing requested information to Congress, using executive agreements with foreign nations instead of legislatively sanctioned treaties, and issuing unilateral executive orders and presidential memoranda with no underpinning legislation. In effect, inherent power has allowed the president to bypass Congress completely.

Using invented inherent presidential power was only one tool used by presidents to overcome their constitutionally weak powers. Despite the checks and balances of the Constitution, the executive branch has a major countervailing advantage: It is the only one of the three branches of government that has assets in the physical world to carry out the policies of the federal government, both domestically and overseas. Government, for all intents and purposes, is ultimately the use of coercion. But the executive is the only branch to possess the means of physical force—the military and civilian federal police resources—needed to carry out policy in the real world. Congress and the Supreme Court can only hope the executive branch will enforce the results of their decision-making. Only the executive has the physical resources to act rapidly in any crisis. The president thus sets the stage on which the other actors will play. Only after any crisis is over will the other two branches try to reassert their authority. Congress could cut off funds for executive action but rarely does, because it fears being criticized for putting US forces in danger.

The number of physical resources that the executive branch can bring to a problem has always been much greater than that of the other federal branches—even at the beginning of the republic. And over time the disparity has only grown as the executive branch has grown exponentially compared to the legislative and judicial branches. For example, in the long stretches of peace during the late eighteenth, nineteenth, and early twentieth centuries, Congress retained the founders’ suspicion that a standing army would threaten liberty. The US Army was kept small, was supplemented by mobilized militia to fight the few declared wars, and then was shrunk by demobilization after each war ended. Even the prestige of President George Washington would not convince Congress to incrementally augment the tiny army until Maj. Gen. Arthur St. Clair’s forces were routed by Native Americans in what is now Ohio in 1791. In his farewell address, even Washington cautioned to “avoid the necessity of … overgrown military establishments.”5

Only during the 1950s, after the Korean War and during the Cold War, was a permanent large peacetime standing army retained. Now the active US Army and Marine Corps consist of almost 750,000 troops, with another 580,000 troops in the National Guard and Reserves—totaling 1.3 million in just two of the US military services.

Today, the executive branch accounts for 99 percent of federal employees. In fact, since the mid-twentieth century, the executive branch has gotten so gigantic and sprawling that a large White House staff and the Executive Office of the President were created to try to manage it.

The executive also has informational advantages in foreign policy over Congress and the courts. Some of these hordes of bureaucrats collect, analyze, or disseminate intelligence or run systems that do. These include overseas diplomats, spies, and military personnel, which supply information to 17 massive intelligence agencies at home. In contrast, in domestic affairs, members of Congress can get a firsthand glimpse of what is happening and also have the benefit of various domestic interest groups that help them analyze it; in foreign affairs, both factors are attenuated, and Congress must rely more on the executive for information. Furthermore, elections for Congress are usually won on domestic issues, not international relations topics, giving members of Congress less incentive to care about or act on foreign policy. In contrast, foreign policy is more often important to presidential elections and a president’s legacy—unfortunately, wars, unless they end in total disaster, often improve historians’ rankings of a president—thus giving him powerful incentives for action. In foreign policy, the web of interest groups is thinner and weaker; the ones that do exist usually have a domestic component (for example, immigration groups and the defense industry).

Therefore, with more people, resources, information, and incentives to act, the president can regularly act first and create the playing field that constrains legislative choices. Instead of requesting legislation, the executive can use executive orders, national security directives, executive agreements with other nations, and proclamations (e.g., the Monroe Doctrine has governed US policy in Latin America since 1823) to act both quickly and unilaterally without Congress’s approval.6

The founders drafted the constitutional checks and balances between governmental branches because they understood that an unchecked aggregation of power leads to despotism. The grim irony is that even from inception of the republic, the system of checks and balances, designed to safeguard against encroachments of power, has in fact yielded power away from Congress and to the executive.

How Did We Get into This Mess?

Why did the executive greatly expand authority, and Congress accede to this power grab in foreign affairs, which then expanded into the domestic arena? Bruce Bueno de Mesquita and Alastair Smith argue that Congress has delegated its power in foreign policy to the president simply because House members need to get reelected every two years and are afraid of being tarnished by failed foreign interventions. In contrast, the president has four years between elections for the public to forget any military misadventures. Also, this longer period allows presidents to use war to pursue enhanced power, accolades, riches, or electoral success—all of which James Madison believed executives were drawn to, which has not changed over time—more than the nation’s security.7

Yet several problems exist with this simple theory. The first is that senators, whose chamber makes up half of the bicameral legislature, have even longer terms than presidents—six years. Second, the terms of members of the House, members of the Senate, and the president have not changed during the history of the country, yet not until the twentieth century—and especially the latter half of it—did the executive usurp the power in foreign policy from Congress. Any major usurpations of executive power until then did not, for the most part, “stick.” Third, in the modern day, when democracy has eroded republican institutions, the main check on the powerful imperial presidency is not Congress, but public opinion serving as a restraint on the so-called “plebiscitary executive,” which means that elections are as important to the president as they are to members of Congress. Fourth, on occasion Congress has been more bellicose than the executive—for example, during the Quasi-War of 1798, the War of 1812, the Spanish-American War, and World War I. Therefore, Bueno de Mesquita and Smith’s line of reasoning has limited explanatory power.

Although Gene Healy, in his excellent book The Cult of the Presidency: America’s Dangerous Devotion to Executive Power, said that no single reason exists for the expansion of presidential power in the twentieth century, he correctly concluded that congressional abdication is a key factor. He noted that Madison’s idea that competing ambitions of branches of government would keep the system in balance broke down in the twentieth century, because the incentives of individual lawmakers did not cause them to sufficiently push back against executive appropriation of Congress’s institutional powers. Healy correctly opined that the ambition of modern-day legislators (no doubt reelection) causes them to delegate too much authority to the executive and let the president decide whether to go to war.

Members of Congress like to delegate the decision on whether to go to war to the executive, according to Healy, because they can take credit for victory and blame the president for defeat. Healy cogently compares the Congress’s current role in deciding on war to the role of a university student council. The president has to show respect for Congress, just as the university administration has to show respect for the council, but everyone knows where the real power lies. (As Rome went from republic to empire, the emperor also showed respect for the Senate but wielded the real authority; the same has slowly been happening in the United States.)

Healy also argued that American empire abroad—the stationing of troops overseas on foreign bases across the globe—ensured that the president would acquire vast unilateral authority over foreign policy. The problem with this argument is that the causal arrow may be reversed. Truman was the first “imperial president” largely because of his abuse of the commander-in-chief power to take the country into a major war in Korea without congressional approval in 1950. In addition, the power of the presidency in foreign policy and national security became institutionalized in the National Security Council in the Executive Office of the President. Furthermore, unified presidential control over the military forces was established in the new Department of Defense in 1947. Also, the president could wage secret wars with a newly created Central Intelligence Agency (CIA), his own personal intelligence agency not under the military’s umbrella. Yet the worldwide American empire of overseas forces and bases did not come until after the president had these powers.

In fact, the main cause of executive aggrandizement is war itself, as demonstrated in a later chapter. As Healy correctly points out, “Throughout American history, virtually every major advance in executive power has come during a war or warlike crisis.” Healey also appropriately quotes Alexander Hamilton in Federalist No. 8: “It is of the nature of war to increase the executive at the expense of the legislative authority.”8 So maybe instead of the American overseas empire causing the imperial presidency, it might have been that World War II, the Korean War, and the ensuing uneasy Cold War with the Soviet Union caused it.

Even before Federalist No. 8 was written, James Madison, at the Constitutional Convention in 1787, lamented the ill effects of persistent wars:9

In time of actual war, great discretionary powers are constantly given to the Executive Magistrate. Constant apprehension of War has the same tendency to render the head too large for the body. A standing military force, with an overgrown Executive will not long be safe companions to liberty. The means of defense angst [sic] foreign danger have always been the instruments of tyranny at home.

Madison’s observation about the pernicious effects of the apprehension of war was borne out by the enhancement of executive power during the forty-five-year Cold War as well as the now seemingly perpetual war on terrorism. Although presidents nowadays use more well-developed federal civilian police organizations, instead of standing armies, to usurp civil liberties during wars and emergencies, since 9/11 the police have become militarized using surplus military equipment. Also, the military now has a greater potential role in law enforcement at home during crises through the creation of the Northern Command, the deployment of the National Guard and Army during emergencies, and military involvement in the war on drugs.

Unfortunately, politicians know that research shows executives who conducted war are evaluated more favorably than presidents who presided over peace and that they can take hold of more power at home when fear is stoked among the populace about a crisis or war abroad.10 These realities create bad incentives for presidents to take excessive military actions.

Healy talks about the great responsibilities placed on the president nowadays that were not there during the Constitution’s framing; the framers wanted an executive that merely carried out the congressional will in foreign policy and war and executed the laws passed at home. Healy believes that presidents seek powers commensurate with society’s increased demands. Although Healy’s aforementioned comment shows he recognizes that wars and war-like crises lead to expansion of executive power, he is less clear on the fact that increased societal expectations about the executive’s roles and responsibilities originate during wars and/or significant domestic crises emanating from them. Wars, especially big or long ones, centralize federal and presidential power, and politically powerful interest groups profit from such centralization and economic regulation. The groups pressure for the precedent of federal and executive intervention during wartime to transfer into peacetime. Authors who argue that American expansion, industrialization, and globalization increased interest group demands for executive action are not wrong, but they usually fail to see that increased executive expansion to fight wars opened the door for a greater presidential role after peace was reestablished.

Historian Arthur Schlesinger, Jr. is the most famous author to see that the imperial presidency—a term he coined during the Nixon administration—resulted from American wars overseas, but then presidents attempted to translate that supremacy in foreign policy to enhanced power at home.11 He probably overstated Nixon’s role in converting the presidency of the Constitution into a plebiscitary presidency in which the populace, through elections and public opinion polling, constrains a powerful executive more than does Congress or the Supreme Court under the original Madisonian system of checks and balances. Schlesinger is largely correct in his assessment of this trajectory of the presidency, but should distribute more blame to other presidents for it instead of placing all his criticism on Nixon alone. The plebiscitary presidency is a problematic model when recent presidents have been legally limited to two terms and many have not gotten a simple majority of the popular vote12—and some not even a plurality of the vote.

Yet Posner and Vermeule have embraced the plebiscitary presidency. They have given up on the legalistic Madisonian systems of checks and balances to control executive aggrandizement.13 They argue that rapid, complex economic and technological change—an updated version of Woodrow Wilson’s complex society argument for more presidential power—has demanded more regulation of society at home and rapid action abroad. The cumbersome and slow collective-action problem of the relatively unspecialized legislature makes that body lose the competition to the executive branch, which commands specialized expertise in administrative agencies that have been ever more effectively brought under presidential control. According to Posner and Vermeule, the framers failed to grasp that rapid unilateral action by the executive, even with dubious or no legal authority, could create a fait accompli for Congress. In fact, in contrast to pre–Cold War presidencies, modern presidents lead and Congress follows on new initiatives at home and abroad.

Over time, Congress has delegated large chunks of its authority to the executive-led administrative state. The Supreme Court did not permit much delegation before World War II, but after the war, it became more lenient and the floodgates of congressional shirking of responsibility opened.

To substitute for honestly passing legislation that tightly governs executive agencies, Congress has delegated broad authority to them and then passed the general Administrative Procedures Act to pretend it is keeping an eye on them. The act substitutes procedural controls and judicial review for legislation mandating specific policies. In addition, when the same party controls both Congress and the executive branch, the Madisonian separation of powers is further undermined.

Furthermore, during emergencies, the president has a comparative advantage in unity, force, and secrecy compared to the Congress or judiciary. Therefore, during such crises, the other two branches delegate even more power to the executive branch. And because the administrative state is now so vast and controls so much of society, such emergencies are frequent. The cycle continues as emergencies rise and the executive branch keeps expanding in size and power at the expense of the ever-delegating legislature and judiciary. During emergencies, the Congress regularly delegates too much power to the executive.

Posner and Vermeule have accepted the progressive Wilsonian argument that the modern, complex, and rapidly changing society—when acting both at home and worldwide—needs more federal government intervention and control, exercised primarily through a powerful executive branch. In other words, the executive-centered government—in contrast to the congressional-centered government of the Constitution—was inevitable. Thus, they are resigned to constraining a potentially tyrannical imperial presidency through elections, a competitive party system, public opinion, and an American political culture that has always been leery of presidential power—that is, through a plebiscitary presidency. That the president needs to seek reelection is an especially powerful constraint on him or her. They argue that the comparatively wealthy and educated citizenry, along with the plummeting costs of information and communication, can better bind executive action than the slow and cumbersome Congress or federal courts. Even the limited check that the modern-day Congress provides on the president is done through direct appeals to public opinion rather than through legislation.

Thus, Posner and Vermeule conclude that the administrative state creates the remedy for its own maladies. The complex modern economy, which necessitated the creation of the vast administrative state, and the administrative state itself—by providing efficiency-enhancing regulation, political stability, and wealth redistribution—have increased wealth, the abundance of political information, and greater education and leisure with which to better examine presidential actions. In their minds, evidence exists of the development of such self-correcting mechanisms to the administrative state: Even as the Madisonian separation of powers has deteriorated over the course of American history, democratic processes and enhancement of civil liberties have expanded. Therefore, they conclude that modern presidents are more accountable than earlier presidents and that the potential for dictatorship in America is much lower than in the past.14

The problem with Posner and Vermeule’s argument is that complex societies and economies do not necessarily need more government intervention and regulation. Despite gains in democracy and civil liberties, republican representative government and economic liberty have markedly declined over the course of American history. Even the executive-controlled administrative state is cumbersome and slow compared to the more rapid technologically driven changes in the market and society. The administrative state is massive, redundant, bureaucratic, and by no means fully controlled by the White House. In other words, the more complex and rapidly changing the society and economy, the less likely that the federal executive branch—with a poor incentive structure compared to the private sector and marketplace—will be able to regulate them efficiently or effectively. That is, the complex modern economy would likely run better without the intervention of “big brother”; as one piece of evidence, anemic post–Great Recession economic growth rates seemed to indicate that overregulation after crises, and exorbitant national debt accrued from too much government involvement in the economy, are stultifying.

By Posner and Vermeule’s own admission, the federal administrative state is so vast and regulates so many areas of society that “emergencies” are much more likely to arise. If the federal government were shrunk and controlled less of the economy and society, the less specialized Congress and federal courts could again play a more effective role in regulating what bureaucracy remained—as they did from the advent of the Constitution until well into the twentieth century. Also, increasing freedom both in society and in economic markets would not only reduce the need for the vast administrative state, to which Posner and Vermeule seem resigned, but would also make America more efficient and make the Madisonian system of checks and balances viable again.

Their basic argument applies in foreign affairs as well. Posner and Vermeule vaguely allude to a more interdependent world similar to the modern, complex society at home—both demanding rapid and decisive action by the executive, with which the Congress and federal judiciary just cannot keep pace. They refer to the spurious Cold War argument that new threats, because of technology’s collapse of time and space, required the expansion of executive power in foreign policy. This argument is debunked in a later chapter, which argues that the Constitution’s original checks and balances system governing war was not made obsolete by the advent of nuclear weapons and long-range bombers and missiles. The original system allowed the president to rapidly respond to any attack on the United States without a congressional declaration of war. The new technology merely quickened the response time needed by the executive in that narrow category of war. Moreover, the United States has always been the leader in those technologies, including advanced nuclear and conventional weapons, which should deter—and have deterred—other countries from attacking the United States, thus making it much less, not more, likely that the president will need to muster such a rapid defensive response.

Furthermore, US wars of the twentieth century have led to a globe-spanning informal empire of alliances, military interventions into the affairs of other countries in all regions of the world, and overseas US military bases housing combat forces that can be used to patrol this expansive realm. Because the US government, although always denying it, attempts to gain global “influence” by policing the world, such a vast responsibility leads to frequent emergencies and crises. Yet these crises are usually threats to the American overseas empire, not to US national security. In times of foreign crises, the executive does have advantages of unity, force, and secrecy over the sluggish Congress and courts, with their collective-action problems. To rejuvenate these other two sides of the Madisonian checks and balances triangle, the number of emergencies in foreign policy needs to be reduced. To do so, the American Empire—which is now unaffordable with a sluggish US domestic economy dragged by a national debt of almost $22 trillion—must be shrunk substantially. US security will actually be enhanced, because less blowback terrorism will occur in retaliation for US adventurism abroad, especially in the Greater Middle East. If the American Empire is shrunk and therefore fewer wars and foreign policy crises arise, fewer US military interventions overseas would be required and thus Congress could better reassert control over foreign policy, war, and the general direction of government. Similarly, the federal courts, and especially the Supreme Court, could once again be less timid in checking extra-constitutional executive actions in foreign policy—as they were at the dawn of the republic.

Thus, although the post–World War II American Empire of globe-girdling alliances, hundreds of overseas military bases, and numerous armed interventions did not cause the imperial presidency—major world wars, a Cold War, and a “war on terror” led to both the empire and the imperial presidency—getting rid of the imperial presidency would be facilitated by drastically reducing or eliminating the empire and the many wars now fought to maintain it. To get rid of this empire, Congress would need to drastically cut the defense budget, thereby cutting the resources that fund the alliances, bases, and interventions. Congress would also need to abrogate alliance commitments and demand approval of any US forces deployed overseas, which it hasn’t done in most cases during the post–World War II era. Claims for restructuring Congress as a solution to the executive branch’s overreach is discussed in a later chapter.

Posner and Vermeule argue that even as the Madisonian checks and balances have been eroded over time, democracy and civil liberties in America have increasingly thrived. Yet during the recent Cold War and continuing war on terror, we have had “red” or terrorism scares, unconstitutional domestic surveillance, torture, and violations of due process, among other erosions of civil liberties. Also, few in America worry about the lives and civil liberties of foreigners who have been killed by the many undeclared US wars on their countries during the post–World War II era of American Empire.

Finally, the Madisonian system of checks and balances, with its level of gridlock, has given the United States less government per GDP than many other industrialized nations. In contrast to the analysis of Posner and Vermeule, less government intervention in the economy may very well increase wealth, which they deem a critical factor in preventing dictatorship.

The precursor to Posner and Vermeule’s analysis seems to be that of Richard Neustadt. In his book Presidential Power: The Politics of Leadership, Neustadt argued that the modern president’s power lies in his power to persuade.15 Sam Kernell, in his book Going Public: New Strategies of Presidential Leadership, took this analysis one step further and opined that presidents now spend so much time traveling and talking to the public that they have little time for governing.16 Elaine C. Kamarck, in her book Why Presidents Fail: And How They Can Succeed Again, seemingly disagreed with Posner and Vermeule that the president has brought the sprawling federal bureaucracies under ever more centralized control. She cited many policy disasters that were really implementation snafus that came about because of disconnects between government bureaucracies and a White House still in campaign mode and staffed by former campaign aides, who continued to focus on political communication instead of governing.17

With advances in communication and transportation, Neustadt is right that modern presidents have gained an important advantage over Congress and the Supreme Court. In a later chapter we explore ways to strengthen those two competing branches, especially suggesting internal congressional reforms that might restore some of the national legislature’s former dominance—last seen in the late 1700s, 1800s, and early 1900s.

Congress Abdicates Responsibility to the Executive

Throughout US history, the powers of the executive branch have been enhanced less by brash presidential usurpation and more by congressional abdication. Such deference is especially magnified during wartime. Such congressional delegation to the executive can be direct or by just letting the president have the playing field to himself by inaction. Over time, the Supreme Court has allowed such unconstitutional delegation of congressional power to the president. As Andrew Rudalevige, author of the New Imperial Presidency, convincingly concluded:18

The presidency is contingently, not inherently, imperial…. Congress was and is the first branch of government; the constitutional structure gives Congress the whip hand. This means that when the presidency expands, it is because Congress has chosen to stay that hand.

During crises, both international and domestic, Congress has a collective-action problem. The members’ individual interests may not coincide with that of the whole. The body’s large size and bicameral structure, which is further fragmented by committees and subcommittees, sometimes makes it difficult to reach comprehensive solutions quickly. With the congressional “reforms” of the 1970s, the legislative body became even more decentralized as power migrated to the even more specialized subcommittees. In part, acceptance of presidential legislative agendas by Congress was the convenience of not having to sort through the many legislative proposals emanating from 535 members.19 Because extreme decentralization was chaotic and ineffective, the pendulum has since swung back to some centralization, but the Congress’s collective-action problem still exists.

Yet for most of American history, as the Constitution envisioned, Congress dominated the other branches of government, including the executive. By further centralizing Congress and making the incentives of the members once again more closely coincide with that of the institution, the legislative body may be able once again to give some constitutional pushback to the imperial presidency.

After other periods of executive dominance in American history, Congress and the courts reasserted authority—for example, after Andrew Jackson’s strong presidency in the 1830s, after Abraham Lincoln’s near-dictatorship during the Civil War, after Woodrow Wilson’s creation of the seeds of permanent big government during World War I, and after Richard Nixon’s abuse of power during the Vietnam-Watergate era. Lessons might be learned from these previous reassertions of the constitutional system of checks and balances on the executive.

However, reclaiming some authority for the other branches of government now may be harder than in these other periods in American history. The federal government has ballooned to massive proportions, the vast majority of it executive branch growth. The argument that a large, complex, and modern society in a globalized world—with advances in communication, transportation, weapons, and other technologies—now requires a much bigger executive branch than in the olden days of congressional dominance has been specious yet alluring. The larger and more complex the society, the more difficulty the bloated, stodgy government, with a poor incentive structure, has in regulating society effectively and efficiently. The argument that rapidly evolving threats, most notably from nuclear weapons, should have greatly expanded executive power was also a red herring. Nuclear weapons might give the president the power to launch Armageddon, yet even they can fit within the original constitutional framework in which legitimate national self-defense can be handled by the executive; however, offensive warfare must be authorized by Congress.

The idea that George Washington’s conception of the war power (only slightly more expansive than that of the Constitution and Constitutional Convention) comes from a less dangerous time in American history is a fallacy. President Washington noted in 1793:20

The Constitution vests the power of declaring war in Congress. Therefore, no offensive expedition of importance can be undertaken until after they shall have deliberated upon the subject and authorized such a measure.

The modern era may be at times dangerous—Washington did not have nuclear weapons to worry about—but in his day, the newly formed, weak United States was surrounded by mostly hostile nations and empires, had a minimal military, had a huge Revolutionary War debt, and was just starting an experiment in republican government over a vast territory.21

Rather, in the twentieth and twenty-first centuries, the most important factor leading to bigger government and the imperial presidency has been conventional wars, especially large ones and, even more important, long wars—the forty-five-year Cold War and the never-ending war on terrorism. As Arthur Schlesinger, Jr. has pointed out, the expansion of the executive branch caused by those wars was not confined to the defense and foreign policy areas but bled into the domestic sector as well.

If the American Empire—globe-spanning alliances, military bases, armed interventions, and foreign aid—shrank because it has nothing much to do with US security and much more to do with the vanity of the US foreign policy elite, it would lessen much of the pressure to further enhance executive power. No longer trying to police the world (the United States has not been that good at it anyway) would generate fewer “crises,” which tend to aggregate power in the executive branch. However, it would still remain to reduce the size of the federal government and clip the wings of the existing imperial presidency. Improvements in societal communication and transportation haven’t required a more powerful executive but they have made it possible. Ever since William McKinley at the turn of the twentieth century, presidents have been able to use a national media and national transportation system to get their message directly to the people and thus put pressure on Congress to enact their policy agendas (thus, Teddy Roosevelt did not invent the “bully pulpit”).

Taking advantage of “new” technology—for example, railroads, telegraph, radio, and TV—to use the “bully pulpit” to speak directly to the public to promote an agenda is the most important new power that the president has acquired since the nation’s founding. The usefulness of such means is magnified when what the president is selling is war. Other powers—such as the commander-in-chief power, the veto power, shared appointment and treaty power, and the power to execute and implement policies—have expanded over the course of American history but are not new. With the advent of radio and television, the media found it easier to cover one president excessively as opposed to 535 members of Congress and nine Supreme Court justices.

Over time presidential agendas became more specific and more formalized. Teddy Roosevelt’s was general, William Howard Taft’s was more specific, and Woodrow Wilson used the State of the Union speech for the first time since Thomas Jefferson to formally lay out his proposed program. In contrast, most presidents of the eighteenth and nineteenth centuries did not set the national agenda; Congress did. Modern presidents use their White House staffs to make most critical policies and oversee most important government operations, especially for their pet programs domestically and in foreign affairs.22

We will now look at the history of expanding executive power at the expense of Congress, especially during foreign policy “crises.” The phenomenon begins with the first presidency of George Washington. But first, to get a baseline, an examination is needed of what the Constitution’s framers at the Constitutional Convention wrote and intended executive and congressional powers to be, especially in foreign policy.
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Constitutional Mandates for Defense and Foreign Policy

MUCH OF CURRENT popular writing on, media coverage about, and public expectations of presidents and the presidency implicitly accept the evolved role of the office into the most powerful of the five sectors of government in America (the executive, the Senate, the House of Representatives, the Supreme Court, and the states). Nowadays, the president is not only expected to act as commander in chief of the country, but also perform other expansive functions, such as party leader, legislator in chief to get his program through Congress, and even consoler in chief when a natural or human-induced disaster reaches a certain level of loss. Yet at the dawn of the republic, the framers of the Constitution saw the president’s limited roles only as defending the country from foreign attacks and executing domestic laws.

The dominant view among constitutional scholars is that post–World War II presidents have usurped vastly more power in foreign policy than the framers of the Constitution had envisioned. For example, according to Francis D. Wormuth and Edwin B. Firmage, “Articles I and II of the Constitution reveal the intent of the framers to give Congress the dominant hand in the establishment of basic policy regarding foreign relations.”1 Similarly, John Hart Ely notes that “The Constitution gives the president no general right to make foreign policy. Quite the contrary[:] virtually every substantive constitutional power touching on foreign affairs is vested in Congress.”2 Let us delve into the specifics of the founders’ original concept.

The Constitution Made Congress Dominant, Even in Defense and Foreign Policy

During the colonial period and early in the American Revolution, with King George III and his powerful colonial governors in mind, colonists were concerned mainly about excesses of executive power. Thus, during the revolution, republican George Washington largely followed the Continental Congress’s direction of the war.

The first American national government—the Articles of Confederation—had no executive; under new state constitutions drafted after the Declaration of Independence during the Revolution, the first state governments had strong legislatures and weak executives. Thus, later in the Revolution and just after it, concern was raised on the national level about not having a strong enough executive to effectively conduct war, to respond to insurrections like Shay’s Rebellion in Massachusetts in 1786 and 1787, and to avoid being put at a disadvantage in commercial disputes with foreign nations. On the state level, concern was raised about “legislative tyranny,” with unconstrained legislative bodies persecuting dissenters, canceling debt, and redistributing wealth.3

From 1781 to 1789, under the Articles, the Confederation had to get nine of thirteen states to agree to pass legislation, make war, approve foreign treaties, and manage the confederation—all when surrounded by British power in Canada; Spanish forces controlling Florida, New Orleans, Mexico, and Cuba; and restive Native American nations in the middle of the continent that did not want their land stolen by American settlers.4 Under the Articles, Congress handled such foreign affairs, but with some deficiencies. The Constitutional Convention was called in 1787 to strengthen the central government—with a Revolutionary-era wariness of a strong executive (some
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