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  A Note on Sources


  This book may be long, but we do not believe that it is the final word on Waco. The full truth about Waco will only be discovered when documents, videotapes, and other evidence that have been withheld from the public are released, and when witnesses who have lied under oath, confident that perjury charges will not be brought, finally tell the truth. For reasons detailed in chapter 5, we believe that the appointment of a special prosecutor is the most likely strategy for revealing all the truth about Waco.


  This book is intended as a starting point. It is based on documents in the public record, particularly government documents. (In one case, however, the government report has not yet been published. A secret Department of Justice internal review of the Ruby Ridge killings was leaked to the Internet.) Whenever possible, we provide not only the ordinary citation, but also a citation to where a document may be found on the Internet.


  Recognizing that something went tragically wrong at Waco does not require buying into silly conspiracy theories about flamethrowing tanks and the like. The facts already in the public record speak for themselves.


  We hope that this book is not understood as an insistence that law enforcement personnel never make mistakes. This book does, however, insist that they should obey the law.




   	

  Appendix A The Comprehensive Public Safety and Federal Law Enforcement Improvement Act, and Other Law Enforcement Reforms


  

  This appendix provides specific statutory language to implement many of the reforms suggested in the text of this book. While the reforms are presented as part of a comprehensive bill, the language for any particular reform can easily be placed in separate legislation. The proposed legal reforms are for federal law, contained in the United States Code, but most are readily adaptable to state codes as well.


  Commentary in [brackets] offers explanations where appropriate, and is not part of the proposed statutory language.


  This appendix was drafted by Richard E. Gardiner, an attorney in private practice in Fairfax, Virginia, who specializes in constitutional litigation and criminal defense work, and by David Kopel. As with the rest of the book, nothing in this appendix represents the official view of the National Rifle Association, the Independence Institute, or any other organization.


  The proposed statutory reform language is offered as a starting point. There may be appropriate exceptions or other modifications which could be added.


  The indention and paragraphing used below are slightly different from the style used in congressional bill drafting; changes were made in the interest of readability. Also in the interest of readability, when striking one item in a list (e.g., repealing the fourth item in a list of seven items), the proposed act does not include the language specifying the renumbering of the subsequent items (i.e., item “(5)” should be renumbered as “(4)”; item “(6)” should be renumbered as “(5)” and so on).


  1. THE COMPREHENSIVE PUBLIC SAFETY AND FEDERAL LAW ENFORCEMENT IMPROVEMENT ACT


  Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,


  Section 1. Short title, congressional findings, and construction


  (a) Short title. This Act shall be cited as the “Comprehensive Public Safety and Federal Law Enforcement Improvement Act.”


  (b) The Congress finds that:


  (i) federal law enforcement agencies have sometimes conducted their enforcement activities in a manner that infringes constitutional rights;


  (ii) federal law enforcement activities have often exceeded the authority granted to the federal government by the Constitution;


  (iii) the federal courts have not always ensured the protection of the rights of citizens nor have federal courts ensured that federal law enforcement activities remain within constitutional limits;


  (iv) as the body charged with making laws Congress can correct the failures of federal law enforcement agencies and courts by clarifying the laws under which such agencies and courts operate.


  (c) Congress intends that this act be broadly and liberally construed. Congress further intends that in case of express or implicit conflict between this law and any other law, this law shall prevail.


  Section 2. Enforcement of civil rights


  [This section improves the ability of victims of law enforcement abuse to sue the perpetrators.]


  Chapter 171 of title 28, United States Code, is amended by adding the following new section:


  “§ 2674A. Civil action for deprivation of rights.


  (a) Every person who, under color of any statute, regulation, custom, or usage, of the United States, subjects, or causes to be subjected, any person within the jurisdiction of the United States to the deprivation of any rights, privileges, or immunities secured by the Constitution or laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress.


  (b) In any action or proceeding to enforce this section, the court shall allow the plaintiff, if he is the prevailing party, a reasonable attorney’s fee and expert fees.”


  Section 3. Use of Tax Power for Non-tax Purposes


  [This section and the next section modify the major federal laws regarding guns and drugs so that the laws apply only to interstate activities, and not the possession or sale of items within a single state. The sections serve as models for similar modifications of other federal criminal statutes which overuse the interstate commerce power or use the tax power for non-tax purposes. Section 3 repeals the federal machine gun tax.]


  (a) Subsection 922(o) of title 18, United States Code, is repealed.


  (b) Section 5845 of title 26, United States Code, is amended—


  (i) in subsection (a), by striking “a machinegun; (7)” and by striking out “(8)” and inserting in lieu thereof “(7)”; and


  (ii) by striking subsection (b).


  Section 4. Interstate or foreign commerce


  [Subsection (a) inserts a general definition, applicable to all federal statutes, narrowing the application of the interstate commerce power.]


  (a) Chapter 1 of title 1 of the United States Code is amended by adding the following new sections:


  § 7. ‘“Interstate commerce’ and ‘foreign commerce’ do not include commercial or other activity that takes place solely within the boundaries of a single state.”


  § 8. “Commerce” means the purchase and sale of goods or services. “Commerce” does not include the possession of an item.


  § 9. To “affect” or “affecting” interstate or foreign commerce means to have a very substantial and direct effect.


  [The following subsections remove language from the federal gun and drug laws which pertain to intrastate activity. They also remove language about “affecting” interstate commerce, since the interstate commerce power should not properly be construed to apply to things which “affect” interstate commerce, any more than the congressional postal power should be construed to apply to things that “affect” the mail. The section 9 clarification of the “affect” language, above, is still useful, pending the repeal of all “affecting interstate commerce” language in all federal statutes.]


  (b) Paragraph (a)(2) of section 921 of title 18, United States Code, is amended by inserting: ‘“Interstate commerce’ and ‘foreign commerce’ do not include commercial or other activity that takes place solely within the boundaries of a single state.”


  (c) Section 922 of title 18, United States Code, is amended:


  (i) in subparagraph (a)(1)(A), by striking “manufacturing,” and by inserting “in interstate or foreign commerce” after “firearms”;


  (ii) in subparagraph (a)(1)(B), by striking “or manufacturing”;


  (iii) in paragraph (a)(5), by inserting “does not reside in (or if the person is a corporation or other business entity, does not maintain a place of business in) the State in which the transferor resides if’ after “who” and by inserting “such person” after “believe”;


  (iv) in paragraph (a)(7), by striking “manufacture or” and by striking subparagraph (a)(7)(A);


  (v) in paragraph (a)(8), by inserting “in interstate or foreign commerce” after “ammunition” the first time it appears and by striking subparagraph (a)(8)(A);


  (vi) in subsection (b), by inserting “, in interstate or foreign commerce,” after “deliver”;


  (vii) in paragraph (b)(3), by inserting “does not reside in (or if the person is a corporation or other business entity, does not maintain a place of business in) the State in which the transferor resides if’ after “who” and by inserting “such person” after “believe”;


  (viii) in subsection (d), by inserting “, in interstate or foreign commerce,” after “ammunition”;


  (ix) in subsection (g), by striking or possess in or affecting commerce,” and by striking “which has been shipped or transported”;


  (x) in paragraph (h)(1), by striking “, possess,” and by striking “or affecting”; and in paragraph (h)(2), by striking “which has been shipped or transported”;


  (xi) in subsection (j), by striking “or which has been shipped or transported in,”;


  (xii) in subsection (n), by striking “which has been shipped or transported”;


  (xiii) in paragraph (p)(l), by striking “manufacture,” and “possess,” and inserting “in interstate or foreign commerce” after “firearm”;


  (xiv) by striking paragraph (p)(5);


  (xv) in paragraph (r), by striking “assemble from imported parts any semiautomatic rifle or any shotgun” and inserting in lieu thereof “ship or transport in interstate or foreign commerce any semiautomatic rifle or any shotgun which was assembled from imported parts and”; and


  (xvi) by striking subsections (s), (v), (w), and (x).


  (d) Section 841(a) of title 21, United States Code, is amended in paragraph (1), by striking “manufacture,” and “to manufacture,” and inserting after “dispense” the words “in interstate or foreign commerce or within the special maritime or territorial jurisdiction of the United States,” and in paragraph (2), by striking “create,” and inserting after “dispense” the words “in interstate or foreign commerce or within the special maritime or territorial jurisdiction of the United States,” and by inserting as a new paragraph, after the end of paragraph (2), “‘Interstate or foreign commerce’ does not include commercial or other activity that takes place solely within the boundaries of a single state.”


  (e) Section 848(a) of title 21, United States Code, is amended by inserting “in interstate or foreign commerce” after “enterprise”.


  (f) Section 848(b) of title 21, United States Code, is amended by inserting “in interstate or foreign commerce” after “enterprise” the first time it appears.


  Section 5. Media Standards for Law Enforcement


  [This section prohibits the federal government from inviting the news media to cover a raid, as BATF apparently did at Waco, and reduces the ability of the government to impose a news blackout on law enforcement actions, as the FBI did at Waco.]


  Chapter 205 of title 18, United States Code, is amended by adding the following new section:


  “§ 3109A. Presence of news media.


  (a) No officer or other agent of the United States may notify, or cause to be notified, an employee of the news media that a search or arrest warrant is to be executed.


  (b) No officer or other agent of the United States may prohibit an employee of the news media from observing the execution of a search warrant or other law enforcement activity from a location accessible to the public, unless United States has obtained an order from court of the United States based on a showing of compelling state interest and no less restrictive alternative.”


  Section 6. Firearms Law Clarifications and Improvements


  [Clarifies that enhanced sentencing for weapons used in a crime must be predicated on: (1) A finding of guilt for the underlying crime; and (2) an indictment charging the person with the specific type of weapon (e.g., with a machine gun) and a finding of guilt for the specific type of indicted weapon. Repeals the portions of the federal ban on armor-piercing ammunition and the federal assault weapons ban which exempt the government from those laws.]


  (a) Paragraph 924(c)(1) of title 18, United States Code, is amended:


  (i) By striking “for which he may be prosecuted” and inserting “for which he has been found guilty.”


  (ii) By inserting after “thirty years”: “No person shall be sentenced under this subparagraph unless he is indicted for violation of this subparagraph with an indictment that specifies the particular type of weapon used, and is found guilty of use of the particular type of weapon specified in the indictment.”


  (b) Subparagraphs 922(a)(7)(A) and 922(a)(8)(B), and paragraph 925(a)(1) of title 18, United States Code, are repealed.


  (c) Subparagraphs (A),(B), and (C) of section 922(v)(4), and subparagraphs (A),(B), and (C) of section 922(w)(4) of title 18, United States Code, are repealed.


  Section 7. Fourth Amendment Enforcement


  [The proposed § 3104A tightens the procedure for issuance of search warrants, to address the problems discussed in chapters 1 and 6.]


  (a) Chapter 205 of title 18, United States Code, is amended by adding the following new section:


  “§ 3104A. Issuance of Search Warrants


  (a) Notwithstanding the provisions of Title 28, Section 2072 or any other law or rule, no warrant for search and seizure shall issue:


  (1) unless the application for such warrant and affidavit has been reviewed, approved, and signed by an attorney for the government and, in the case of a warrant based upon sworn oral testimony, unless the attorney for the government:


  (A) is a party to any telephonic or other communication between the magistrate or state judge and each person whose testimony forms a basis for the warrant and each person applying for the warrant, and


  (B) verifies to the magistrate or state judge that such attorney approves the issuance of the warrant;


  (2) unless supported by affidavit or sworn oral testimony of one or more credible and reliable persons with personal knowledge of the facts set forth in the affidavit or sworn oral testimony and such affidavit or sworn oral testimony establishes the factual basis for the person’s or persons’ knowledge and veracity and reliability;


  (3) based in any part upon hearsay evidence which would not be admissible under the Federal Rules of Evidence;


  (4) unless the facts establishing probable cause became known or are verified not more than thirty days prior to the issuance of the warrant, except where an offense is to be committed at a specific future time;


  (5) unless the law enforcement officer applying for the warrant provides, as part of the application, an affidavit or sworn oral testimony containing any known evidence which would tend to support denial of the application;


  (6) unless the affidavit or sworn oral testimony of a person who qualifies as an expert sets forth such person’s qualifications and the basis of his conclusions, if the evidence upon which the application is based involves scientific, technical, or other specialized knowledge regarding whether an item or items is a firearm or other item as defined in 18 U.S.C. § 921(a) or 26 U.S.C. § 5845;


  (7) unless prior consent has been obtained from the chief law enforcement officer of the county or city where the warrant is to be executed if the warrant is not to be executed within the special maritime and territorial jurisdiction of the United States.


  (8) unless, if the warrant is to be served by dynamic entry, the warrant application has specifically noted the intent to serve by dynamic entry, and the warrant application has, by clear and convincing evidence, demonstrated both the need for dynamic entry and the unsuitability of other methods of service.


  (9) if based in any part on information supplied from an informant who is paid by any government, and whose payments are contingent on a conviction, arrest, or indictment.


  (b) An order to seal a warrant, affidavit, record of testimony, related papers, or voice recording shall not extend beyond the shorter of: thirty (30) days from the date of entry of such order, or the execution of the warrant. Such order may be renewed upon a showing of good cause. An order to seal may only be based on a demonstration, by clear and convincing evidence, that there is a substantial risk of injury to persons or property if an order to seal is not granted.


  (c) Notwithstanding any other law or rule, evidence which is obtained as a result of the execution of a warrant, but which was issued without compliance with all provisions of subsection (a) shall not be admissible in any court of the United States and shall not be used by the United States for any purpose.”


  [The proposed § 2675A creates an administrative remedy for victims of law enforcement abuse, as an alternative to bringing suit in federal court.]


  (b) Chapter 171 of title 28, United States Code, is amended by adding the following new section:


  “§ 2675A. Administrative remedy.


  (a) Any person who is unlawfully injured as a result of a search and seizure or arrest by the United States may file a claim for damages with the Attorney General.


  (b) Within 60 days of receiving a claim filed pursuant to subsection (a), the Attorney General shall either approve the claim and so notify the claimant in writing or deny the claim in whole or in part and notify the claimant in writing, stating the specific grounds for such denial.


  (c) If the Attorney General denies a claim in whole or in part, he shall, upon written request of the claimant sent by certified mail within 30 days of receiving notice from the Attorney General, promptly hold a hearing to review his denial. The hearing shall be held at a location convenient to the claimant.


  (d) If after a hearing, the Attorney General decides not to reverse his denial of the claim, he shall give written notice of his decision to the claimant. The claimant may, within 60 days after receipt of the notice from the Attorney General, file an action for damages against the United States in the United States district court in the district where he resides or where the search and seizure or arrest were executed.”


  [The amendments to sections 3109 and 3105 reinforce existing law requiring that officers “knock and announce” before breaking into a building to serve a warrant, and limit the use of mass raids to cases approved by the attorney general.]


  (c) Section 3109 of title 18, United States Code, is amended:


  (i) by designating the existing language as subsection (a); and


  (ii) by inserting “has waited two minutes (unless his life or the life of another is in imminent peril) and” after “he”;


  (iii) by adding the following new subsection:


  “(b) Nothing herein shall be construed to authorize an officer to break open an outer or inner door or window of a house, or any part of a house, or anything therein, if another officer involved in the execution of the warrant complied with subsection (a).”


  (d) Section 3105 of title 18, United States Code, is amended by inserting “; provided that no search warrant may be executed by more than 20 persons unless the Attorney General (or, in the case of Treasury employees, the Secretary of the Treasury) shall have personally authorized such execution in writing and such written authorization is provided to the judicial officer issuing the search warrant prior to the issuance of the search warrant.”


  [Repeal of the “good-faith” exception to the exclusionary rule, created by the Supreme Court.]


  (e) Federal Rule of Criminal Procedure 41(f) of title 18, United States Code, is amended by adding: “Evidence that would otherwise be suppressed may not be admitted based on a government official’s good faith in conducting the search and seizure or in obtaining or relying on the warrant.”


  [Repeal the 1996 Clinton/Dole terrorism law, which gave the FBI additional search and seizure powers, as well as infringing many other parts of the Constitution.]


  (f) Public Law no. 104–132 is repealed, except for Title XII.


  Section 8. Fifth Amendment Enforcement


  [Reforms federal forfeiture laws. Abolishes civil forfeiture, so that forfeitures may only be imposed after a criminal conviction. The abolition of civil forfeiture obviates the need for some of the interstitial reforms of civil forfeiture suggested in chapter 6, such as allowing recovery of attorney’s fees by persons who have been wrongfully deprived of their property. There are a variety of other civil forfeiture statutes, attached to various criminal offenses, which should also be repealed. Subsection (a) takes care of the main ones.]


  (a) Section 881 of title 21, United States Code, is amended:


  (i) in subsection (a), by inserting “pursuant to section 853 of this title” after “forfeiture”;


  (ii) in subsection (b), by striking “civil”;


  (iii) by striking subsection (d);


  (iv) in subsection (e), by striking “civilly or criminally”;


  (v) by striking subsections (i) and (j).


  (b) Section 853 of title 21, United States Code, is amended:


  (i) by striking subsection (j);


  (ii) by striking subsection (o), and inserting a new subsection: “(o) The provisions of this section shall be carefully and narrowly construed so as to protect the private ownership of property.”


  (c) Paragraph (d)(1) of section 924 of title 18, United States Code, is amended by striking “subject to seizure and forfeiture, and all provisions of the Internal Revenue Code of 1954 relating to the seizure, forfeiture, and disposition of firearms, as defined in section 5845(a) of that Code, shall, so far as applicable, extend to seizures and forfeitures under the provisions of this chapter” and inserting “forfeited to the United States upon conviction of such violation”.


  (d) Section 981 of title 18, United States Code, is repealed.


  [Reinforces the Fifth Amendment’s mandate that no person may be prosecuted without a grand jury indictment, by requiring that relevant evidence be presented to the grand jury, as it was not in the Waco case.]


  (e) Federal Rule of Criminal Procedure 6 of title 18, United States Code, is amended by adding a new section:


  “(h) Exculpatory Evidence.


  The attorney for the government shall present reliable exculpatory evidence of which he is aware to the grand jury. Upon motion of the defendant, the district court in which a defendant was indicted shall dismiss the indictment with prejudice if the defendant establishes by a preponderance of the evidence that the attorney for the government failed to present exculpatory evidence of which he was aware and which was within his power to present.”


  [Enforces the due process clause of the Fifth Amendment by prohibiting undercover agents from soliciting the commission of crimes, as opposed to gathering information about crimes that other persons are intending to commit.]


  (e) Section 553 of title 28 of the United States Code is amended by adding the following subsection:


  “(4) It shall be a defense to any crime that the crime was originally solicited by a government agent, even if such solicitation does not amount to entrapment.”


  Section 9. Fair Trials


  [Imposes a meaningful deterrent for Brady violations, such as occurred in the Waco and Ruby Ridge trials.]


  (a) Title 28, United States Code, is amended by adding a new chapter 154 and a new section 2256:


  “§ 2256. Exculpatory evidence.


  Upon motion of the defendant, the district court in which he was convicted shall set aside the conviction and dismiss the indictment or information, with prejudice, if, following conviction, the defendant establishes by a preponderance of the evidence, that the United States, after being requested to do so, failed to provide exculpatory evidence to the defendant.”


  [Allows a one-time motion to disqualify a judge, such as Walter Smith, whom the defendant knows to be biased and unjudicial.]


  (b) The Federal Rules of Criminal Procedure are amended by adding a new Rule 10.1:


  “Rule 10.1. Selection of judge.


  Upon motion of the defendant made at any time prior to the date which is 30 days prior to trial, the court shall order that another judge preside over the proceedings. Such motion may be made only once by a defendant in a criminal proceeding.”


  [Abolishes real offense sentencing, and requires that sentences only be imposed based on offenses for which the defendant was convicted.]


  (c) Section 994(f) of title 28, United States Code, is amended:


  (i) by inserting “(1)” after “shall” and


  (ii) inserting “and (2) ensure that the guidelines are based only upon the conduct that constitutes the elements of the offense of which the defendant was convicted” before the period.


  [Allows pretrial discovery of statements or reports made by prospective government witnesses in criminal cases.]


  (d) Section 3500 of title 18, United States Code, is amended:


  (i) in subsection (a), by striking “no” and inserting “a”; by striking “the subject of subpena, discovery, or inspection until said witness has testified on direct examination in” and inserting “, upon request of a defendant, produced by the United States not later than 5 business days prior to”;


  (ii) by striking “subsections (b), (c), and (d) of’ from subsection (e); and


  (iii) by striking subsections (b), (c), and (d) and designating subsection (e) as subsection (b).


  [Prevents courts from keeping a factual issue from the jury, because of hostility to defendants, as when Judge Smith refused to allow a self-defense instruction for the voluntary manslaughter charge.]


  (e) The Federal Rules of Criminal Procedure are amended by adding to the end of Rule 30:


  “The court shall instruct the jury to consider any claim or defense raised by the defendant if there is a scintilla of evidence in support of such claim or defense. Failure to give such an instruction shall constitute reversible error.”


  [Removes the court’s ability to allow only selective use of a defendant’s statement, as when the court allowed use of the portion of Jamie Castillo’s statement to the Texas Rangers that he carried a gun during the BATF raid, but refused to allow introduction of the part of the statement where Castillo said he never fired a shot.]


  (f) The Federal Rules of Evidence are amended by adding to the end of Rule 106:


  “In a criminal trial, the defendant shall have the absolute right to introduce the entirety of any statement by him a part of which has been introduced by the United States.”


  [Requires that juries be fully informed of their power to return a verdict according to conscience. The language is a modification of a proposal from the Fully Informed Jury Association.]


  (g) The Federal Rules of Criminal Procedure are amended by adding the following new Rule:


  “Rule 24.1


  (1) A defendant’s right to trial by jury includes the right, if he requests, to have the jurors instructed both at the opening of trial and in the instructions at the close of evidence, of their power to judge the law as well as the evidence, and to vote on the verdict according to conscience.


  (2) This right shall not be infringed by any juror oath, court order, or procedure or practice of the court, including the use of any method of jury selection which could preclude or limit the empanelment of jurors willing to exercise this power, including jurors who object to the penalty which could be imposed on the defendant or to the law which the defendant is being accused of violating.


  (3) Nor shall this right be infringed by preventing the defendant from presenting arguments to the jury which may pertain to issues of law and conscience, including the merit, intent, constitutionality or applicability of the law in the instant case; the motives, moral perspective, or circumstances of the defendant; the culpability of the defendant or any other person; the actual harm done; or the sanctions which may be applied to the defendant.


  (4) Failure to allow the court to conduct the trial in accordance with this rule shall be grounds for mistrial and another trial by jury.”


  [Clarifies that federal attorneys are not exempt from ethical standards. The language is a modification of the proposed “Ethical Standards for Federal Prosecutors Act of 1996.”]


  (h) Chapter 31 of Title 28, United States Code is amended by adding the new section:


  “Section 530B. Ethical standards for attorneys for the United States Government.


  An attorney for the government shall be subject to the ethical rules governing attorneys in each State in which the attorney practices law, to the same extent as other attorneys in that State. Section 77.2 of title 28, Code of Federal Regulations (commonly known as the “Reno Regulation”), is repealed.”


  Section 10. Protection of law enforcement from militarism and excessive use of force


  [Abolishes provisions encouraging use of the military and military equipment in domestic law enforcement.]


  (a) Sections 371 through 379 of title 10, United States Code, are repealed.


  [Tightens Posse Comitatus Act and closes all loopholes.]


  (b) Section 1835 of title 18 of the United States Code is amended to read as follows:


  “Use of military as posse comitatus


  (1) Whoever, except as provided in subsection (8), willfully uses any part of the military, including the Army, Navy, Air Force, Coast Guard, National Guard of the United States, or National Guard of any state or territory, as a posse comitatus or otherwise to execute the laws shall be fined not more than $100,000 or imprisoned not more than five years, or both.


  (2) This section applies to both military personnel and military equipment.


  (3) This section does not apply to military assistance regarding nuclear weapons.


  (4) A violation of this section which results in death shall be considered an intentional homicide, and shall be punished with a term of imprisonment up to twenty years.


  (5) Evidence obtained as a result of violation of this act shall not be admissible in any court of the United States, nor shall the evidence be used by the government of the United States for any purpose.


  (6) A person injured as a result of a violation of this section may bring an action for actual and punitive damages in a court of the United States. Sovereign immunity is waived for any such action. A prevailing plaintiff shall be awarded reasonable attorney’s fees and expert fees.


  (7) Congress finds that the Attorney General has failed to enforce the criminal sanctions of this section. To effectuate enforcement of this section, all citizens of the United States are designated as private attorneys general, and authorized to bring suit in a court of the United States to enjoin violation of this section. A prevailing plaintiff shall be awarded reasonable attorney’s fees and expert fees.


  (8) This section shall not apply to use of the military pursuant to sections 461 and 462 of title 22, and section 2576 of title 10.”


  [Repeals various exceptions to the Posse Comitatus Act]


  (c) The United States Code is amended:


  (i) by striking “, and use such of the armed forces,” from section 331 of title 10;


  (ii) by striking “and armed forces” and “, and use such of the armed forces,” from section 332 of title 10;


  (iii) by striking “or the armed forces, or both, or by any other means,” from section 333 of title 10;


  (iv) by striking “or the armed forces” from section 334 of title 10;


  (v) by repealing sections 23 and 78 of title 16;


  (vi) by inserting “but not” before “including” in subsection (f) of section 112 of title 18, in subsection (g) of section 351 of title 18, and in subsection (i) of section 1751 of title 18;


  (vii) by repealing section 408 of title 22;


  (viii) by striking “or military” from section 1065 of title 43; and


  (ix) by striking “Army or Navy or” from section 220 of title 50.


  [Bans use of chemical or biological weapons against American citizens, if use is banned in international warfare. CS would be banned, since the United States is a party to the Paris Convention, even though the related treaty has not been ratified.]


  (d) Section 5602 to title 22, United States Code, is amended by adding the following subsection:


  (c) Notwithstanding any other law, rule, treaty, or convention, no officer of the United States may use a chemical or biological weapon against a person within the United States, if the United States is party to a treaty or convention prohibiting the use of such chemical or biological weapon in warfare. A knowing violation of this subsection shall be a felony punishable by a term of up to five years in prison.


  [Amends the Ku Klux Klan Act to forbid law enforcement officers from wearing masks.]


  (e) Chapter 13 of title 18, United States Code, is amended by the creation of a new section:


  “Section 241.1 No employee of the United States shall wear a mask while performing a law enforcement function. This provision shall not apply to gas masks or similar devices worn to protect the respiratory system or the skin of the wearer. No evidence resulting from a search or seizure in which any employee violated this section shall be admissible in a court of the United States, or used by the United States for any purpose. Violation of this section shall be a misdemeanor punishable by a fine of no more than two thousand dollars, and up to six months incarceration.”


  [Reduces extent of federal employees carrying firearms without complying with state law.]


  (f) Chapter 44 of title 18, United States Code, is amended by addition of the following section:


  “Section 930A.


  (1) Except for the Department of Defense, Department of Justice, and Department of the Treasury, no cabinet department may authorize more than one thousand employees to carry firearms. No independent agency may authorize more than two hundred and fifty employees to carry firearms.


  (2) An employee shall not be counted against the limits in subsection (1) if the employee carries the firearm


  (A) in a state which does not require a permit to carry a firearm; or


  (B) pursuant to a permit to carry a firearm, if the permit is issued by a state or a subdivision of a state which issues permits in a non-discriminatory manner and without a requirement to prove special need.”


  [Using language from the Civil Rights Act, this section forbids government agents to deliberately harm children in order to make their parents do something. For example, agents could not use CS chemical warfare agent to make a child suffer so much that the parent brings the child out of a building.]


  (g) Chapter 21 of title 42, United States Code, is amended by the addition of the following new section:


  “Section 1996A.


  Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, knowingly tortures or otherwise knowingly inflicts severe physical suffering on any child in the United States under the age of ten years, for the purpose of coercing that child’s parent or guardian or custodian to perform an act or to refrain from the performance of an act, shall be liable to the child in an action at law, suit in equity, or other proper proceeding for redress. Further, the person shall be guilty of a felony, and shall be imprisoned for a term of up to ten years ”


  Section 11. Law Enforcement Commissions


  [Restores subpoena power to the Bartlett Commission, a temporary commission, which is charged with investigating and reporting on federal law enforcement practices.]


  (a) Section 1205 of Public Law no. 104–132 is amended by addition of the following subsection:


  “(e) Subpoena power—


  (1) In general—The Commission may issue subpoenas requiring the attendance and testimony of witnesses and the production of any evidence relating to any matter under investigation by the Commission. The attendance of witnesses and the production of evidence may be required from any place within the United States at any designated place of hearing within the United States.


  (2) Failure to obey subpoena—If a person refuses to obey a subpoena issued under paragraph (1), the Commission may apply to the United States district court for an order requiring that person to appear before the Commission to give testimony, produce evidence, or both, relating to the matter under investigation.”


  [To supplement the temporary Bartlett Commission, a permanent federal Law Enforcement Review Commission, similar to the federal Civil Rights Commission, should be created. The language creating the Commission should closely follow the statutory language for the Civil Rights Commission, 42 U.S.C. § 1975 et seq. To save space, all the relevant language from the Civil Rights Commission statute which would be reproduced to create the Law Enforcement Review Commission is not quoted in full. Instead, the major Law Enforcement Review Commission language which would be different from the Civil Rights Commission—namely, the duties of the Commission—is specified. The Law Enforcement Review Commission would be created as section 1976 of title 42, United States Code, following the section 1975 through 1975f, which deal with the Civil Rights Commission.]


  “Subsection (2). Duties of the Law Enforcement Review Commission.


  The Law Enforcement Review Commission shall:


  (1) investigate allegations in writing under oath or affirmation that certain persons are being or have been deprived of their constitutional rights by the activities of federal law enforcement; which writing, under oath or affirmation, shall set forth the facts upon which such belief or beliefs are based;


  (2) study and collect information concerning legal developments which facilitate or encourage constitutional rights violations by federal law enforcement;


  (3) appraise the laws and policies of the federal government with respect to constitutional rights violations by federal law enforcement;


  (4) serve as a national clearinghouse for information in respect to constitutional rights violations by federal law enforcement; and


  (5) investigate allegations, made in writing and under oath or affirmation, that the rights of citizens of the United States or persons in the United States are being violated by federal law enforcement.”


  Section 12. Protection of Federal Employees


  [This section addresses the due process problems for federal employees, discussed in chapter 6, which make many employees reluctant to challenge law enforcement actions they know to be improper. The proposal offers due process protections to all federal employees, not only law enforcement ones, to avoid creating an incentive for regular employees to get their jobs or missions reclassified as law enforcement. Besides, the protections make sense for all employees. The proposed language is derivative of the proposed law enforcement officers Bill of Rights, but with significant changes. First, the proposal below does not regulate state and local law enforcement agencies, which are outside the constitutional jurisdiction of Congress. Second, the protections apply to all federal employees, not just law enforcement officers, since law enforcement officers should not be treated as a privileged class. There are probably federal employees—such as high-level White House staff—who should be exempted from this section, but since this entire comprehensive proposal is intended only as a starting point, the following section does not itemize the job classifications which should be exempt from the section.]


  Title 42 of the United States Code is amended by adding the following new section:


  “Section 819.


  (a) Definitions—In this section:


  ‘disciplinary action’ means the suspension, demotion, reduction in pay or other employment benefit, dismissal, transfer, or similar action taken against a federal employee as punishment for misconduct.


  ‘disciplinary hearing’ means an administrative hearing initiated by a federal agency against a federal employee, based on probable cause to believe that the employee has violated or is violating a rule, regulation, or procedure related to service as an employee and is subject to disciplinary action.


  ‘emergency suspension’ means temporary action imposed by the head of the federal agency when that official determines that there is probable cause to believe that a federal employee


  (A) has committed a felony in the course of his employment; or


  (B) poses an immediate threat to the safety of himself or others or to the property of others.


  ‘federal agency’ means any part of the Government of the United States other than the military.


  ‘federal employee’ means a full-time employee of a federal agency.


  ‘investigation’


  (A) means the action of a federal agency, acting alone or in cooperation with another agency, or a division or unit within an agency, or the action of an individual federal employee, taken with regard to another federal employee, if such action is based on reasonable suspicion that the federal employee has violated, is violating, or will in the future violate a statute or ordinance, or administrative rule, regulation, or procedure relating to service as a federal employee; and


  (B) includes—


  (i) asking questions of other persons;


  (ii) conducting observations;


  (iii) evaluating reports, records, or other documents; and


  (iv) examining physical evidence.


  ‘summary punishment’ means punishment imposed for a minor violation of a federal agency’s rules and regulations that does not result in suspension, demotion, reduction in pay or other employment benefit, dismissal, or transfer.


  (b) Application of section—


  (1) In general—This section sets forth rights that shall be afforded a federal employee who is the subject of an investigation.


  (2) Nonapplicability—This section does not apply in the case of—


  (A) a criminal investigation of a federal employees conduct; or


  (B) a nondisciplinary action taken in good faith on the basis of a federal employees’s employment-related performance.


  (c) First Amendment activity—Except when on duty or acting in an official capacity, no federal employee shall be prohibited from engaging in political activity or be denied the right to refrain from engaging in such activity. No employee shall be prohibited from belonging to an employee organization or union.


  (d) Rights of federal employees while under investigation—When a federal employee is under investigation that could lead to disciplinary action, the following minimum standards shall apply:


  (1) Notice of investigation—A federal employee shall be notified of the investigation prior to being interviewed. Notice shall include the general nature and scope of the investigation and all violations for which reasonable suspicion exists.


  (2) Notice of proposed findings and recommendation—At the conclusion of the investigation, the person in charge of the investigation shall inform the federal employee under investigation, in writing, of the investigative findings and any recommendation for disciplinary action that the person intends to make.


  (e) Rights of federal employees prior to and during questioning—When a federal employee is subjected to questioning that could lead to disciplinary action, the following minimum standards shall apply:


  (1) Reasonable hours—Questioning of a federal employee shall be conducted at a reasonable hour, preferably when the federal employee is on duty, unless exigent circumstances otherwise require.


  (2) Place of questioning—Questioning of the federal employee shall take place at the offices of the persons who are conducting the investigation or the place where the federal employee reports for duty, unless the federal employee consents in writing to being questioned elsewhere.


  (3) Identification of questioner—The federal employee under investigation shall be informed, at the commencement of any questioning, of the name and position of the person conducting the questioning.


  (4) Notice of nature of investigation—The federal employee under investigation shall be informed in writing of the nature of the investigation prior to any questioning.


  (5) Reasonable time period—Any questioning of a federal employee in connection with an investigation shall be for a reasonable period of time and shall allow for reasonable periods for the rest and personal necessities of the federal employee.


  (6) Counsel—The federal employee under investigation shall be entitled to counsel (or any other one person of the employee’s choice) at any questioning, unless the employee consents in writing to being questioned outside the presence of counsel. The United States is not required to pay the federal employee’s counsel fees.


  (f) Disciplinary hearing—


  (1) Notice of opportunity for hearing—Except in a case of summary punishment or emergency suspension described in subsection (h), if an investigation of a federal employee results in a recommendation of disciplinary action, the federal agency shall notify the federal employee that the federal employee is entitled to a hearing on the issues by a hearing officer or board prior to the imposition of any disciplinary action.


  (2) Requirement of determination of violation—No disciplinary action may be taken unless a hearing officer or board determines, pursuant to a fairly conducted disciplinary hearing, that the federal employee violated a statute, ordinance, or published administrative rule, regulation, or procedure.


  (3) Time limit—No disciplinary charges may be brought against federal employee unless filed within 90 days after the commencement of an investigation, except for good cause shown.


  (4) Notice of filing of charges—The federal agency shall provide written, actual notification to the federal employee, not later than 30 days after the filing of disciplinary charges, of the following:


  (A) The date, time, and location of the disciplinary hearing;


  (B) The name and mailing address of the hearing officer;


  (C) The name, position, and mailing address of the prosecutor.


  (5) Representation—During a disciplinary hearing a federal employee shall be entitled to be represented by counsel or nonattomey representative.


  (6) Hearing board and procedure—The federal agency shall promulgate regulations determining the composition of a disciplinary hearing board and the procedures for a disciplinary hearing.


  (7) Access to evidence—A federal employee who is brought before a disciplinary hearing board shall be provided access to all transcripts, records, written statements, written reports, analyses, and electronically recorded information pertinent to the case that:


  (A) contain exculpatory information;


  (B) are intended to support any disciplinary action; or


  (C) are to be introduced in the disciplinary hearing.


  (8) Identification of witnesses—The disciplinary advocate for the law enforcement agency of which the officer who is the subject of the hearing is a member shall notify the federal employee, or his attorney if he is represented by counsel, not later than 15 days prior to the hearing, of the name and addresses of all witnesses for the law enforcement agency.


  (9) Copy of investigative file—The federal agency shall provide to the federal employee, at the federal employee’s request, not later than 15 days prior to the hearing, a copy of the investigative file, including all exculpatory and inculpatory information but excluding confidential sources.


  (10) Examination of physical evidence—The federal agency shall notify the federal employee, at the employee’s request, not later than 15 days prior to the hearing, of all physical, nondocumentary evidence, and provide reasonable date, time, place, and manner for the employee to examine such evidence at least 10 days prior to the hearing.


  (11) Summonses—The hearing board shall have the power to issue summonses to compel testimony of witnesses and production of documentary evidence. If confronted with a failure to comply with a summons, the hearing officer or board may petition a court to issue an order, with failure to comply being subject to contempt of court.


  (12) Recordation—All aspects of a disciplinary hearing, including prehearing motions, shall be recorded by audio tape, video tape, or transcription.


  (13) Sequestration of witnesses—Either side in a disciplinary hearing may move for and be entitled to sequestration of witnesses.


  (14) Testimony under oath—The hearing officer or board shall administer an oath or affirmation to each witness, who shall testify subject to the applicable laws of perjury.


  (15) Verdict on each charge—At the conclusion of all the evidence, and after oral argument from both sides, the hearing officer or board shall deliberate and render a verdict on each charge.


  (16) Burden of persuasion—The federal agency’s burden of persuasion shall be by clear and convincing evidence as to each charge involving false representation, fraud, dishonesty, deceit, or criminal behavior and by a preponderance of the evidence as to all other charges.


  (17) Finding of not guilty—If the federal employee is found not guilty of the disciplinary violations, the matter is concluded and no disciplinary action may be taken.


  (18) Finding of guilty—If the federal employee is found guilty, the hearing officer or board shall make a written recommendation of a penalty. The federal agency may not impose greater than the penalty recommended by the hearing officer or board.


  (19) Appeal—A federal employee may appeal from a final decision, in accordance with the Administrative Procedure Act.


  (g) Waiver of rights—A federal employee may waive any of the rights guaranteed by this section subsequent to the time that the employee has been notified that the officer is under investigation. Such a waiver shall be in writing and signed by the employee.


  (h) Summary punishment and emergency suspension—


  (1) In general—This section does not preclude a federal agency from providing for summary punishment or emergency suspension.


  (2) Health benefits—An emergency suspension shall not affect or infringe on the health benefits of a federal employee or his dependents.


  (i) Retaliation for exercising rights—There shall be no penalty or threat of penalty against a federal employee for the exercise of the employee’s rights under this section.


  (j) Other remedies not impaired—Nothing in this section shall be construed to impair any other legal right or remedy that a federal employee may have as a result of the Constitution, statute, ordinance, regulation, collective bargaining agreement or other sources of rights.


  (k) Declaratory or injunctive relief—A federal employee who is being denied any right afforded by this section may petition a federal court for declaratory or injunctive relief to prohibit the federal agency from violating such right.”


  APPROPRIATIONS LEGISLATION


  In addition to the reforms in the Comprehensive Public Safety and Law Enforcement Improvement Act, further reforms could be enacted through appropriations legislation.


  The following provisions should be inserted in an appropriation bill for the Department of Justice:


  • “No part of any amount appropriated in this Act shall be used for law enforcement activity based on the interstate commerce power to investigate or prosecute an alleged crime which occurs solely within the boundaries of a single state.”


  • “No part of any amount appropriated in this Act shall be used for the COPS Program (Community Oriented Policing Services).” [This program funds “troops-to-cops” to encourage local police to give preferential hiring treatment to ex-military, and also funds deployment of police paramilitary units into street patrol.]


  • “No part of any amount appropriated in this Act shall be used for the Hostage Rescue Team.”


  • “No part of any amount appropriated in this Act shall be used for the operation of any FBI office not in the United States which was not operating on January 1,1993.”


  • “No part of any amount appropriated in this Act shall be used for FBI background checks involving non-criminal activity, including sexual activity, unless the activity clearly subjects the subject of the background check to a high risk of blackmail.”


  • “No part of any amount appropriated in this Act shall be used for the hiring of new Department of Justice employees until the Department of Justice total workforce has fallen to 50,000 or less. No part of any amount appropriated in this Act shall be used for hiring of new Department of Justice employees whose hiring would bring Department of Justice staffing levels above 50,000.”


  • “All new employees hired in law enforcement positions shall be trained for at least six hours in constitutional sensitivity, including laws relating to the use of deadly force, and the right of persons to resist improper use of force by law enforcement.”


  • FBI appropriations should be reset to 1984 level, adjusted for inflation.


  • Finally, the Bartlett Commission, created in 1996 to investigate federal law enforcement practices, but never funded, should be fully funded, and its term extended by two years, to allow thorough investigation, and to make up for the period in 1996–97 in which it had no funding.


  The following provisions should be inserted in the next Department of the Treasury appropriation bill:


  • “No part of any amount appropriated in this Act shall be used for the Office of Undersecretary for Enforcement.”


  • “No part of any amount appropriated in this Act shall be used for law enforcement activity based on the interstate commerce power to investigate or prosecute an alleged crime which occurs solely within the boundaries of a single state.


  • “All new employees hired in law enforcement positions shall be trained for at least six hours in constitutional sensitivity, including laws relating to the use of deadly force, and the right of persons to resist improper use of force by law enforcement.”


  Finally, BATF appropriations should be reset to 1984 levels, adjusted for inflation.


  The following provisions should be inserted in the Department of Defense appropriation bill.


  • “No part of any amount appropriated in this Act shall be used for the Joint Task Forces.”


  • “No part of any amount appropriated in this Act shall be used for civil law enforcement.”


  SPECIAL PROSECUTOR


  In addition to the statutory reforms suggested above, the following request should be submitted in writing to the Attorney General. If such a request is submitted by the Judiciary Committees of the House and Senate, or a majority of the members of either party’s members on the Judiciary Committee, the Attorney General has a legal duty to undertake a preliminary investigation.


  Request for the Attorney General to investigate the appointment of an independent counsel for Waco.


 
    Dear Attorney General Reno:


  Congressional hearings and other investigations have produced substantial evidence of criminal activity by high-ranking federal employees in regards to law enforcement activities against the Branch Davidians.


  The authors of this letter hereby request, pursuant to 28 U.S.C. § 592(g), that an investigation be begun into the appointment of an independent counsel regarding the possible crimes against the Branch Davidians.


  We further request that you recuse yourself because of your direct conflict of interest in this matter, and assign the preliminary investigation to the next most senior officer in the Department of Justice who does not have a conflict of interest, pursuant to 28 U.S.C. § 591(e).









   	

  Appendix B Chronology


  

  1935 Shepherd’s Rod Church near Waco, Texas, is founded by Victor Houteff.


  1942 Houteff’s group is incorporated as Davidian Seventh-day Adventists.


  1955 Houteff dies, and he is succeeded by his wife, Florence.


  1959 “The Great Disappointment,” when Mrs. Houteff’s prediction of the Second Coming fails to materialize, leading to split in Branch Davidians, with Ben Roden heading the largest group. Vernon Wayne Howell is born.


  1978 Ben Roden dies, and is succeeded by his wife, Lois Roden, as leader of the Branch Davidians.


  1981 Vernon Wayne Howell joins the Branch Davidian community at the Mount Carmel Center, outside Waco.


  1985 Lois Roden dies, with her son George Roden claiming control of Mount Carmel, while Howell, already driven out at gunpoint, sets up a separate community near Palestine, Texas. Howell visits Israel, claims to hear the voice of God instruct him to study and fulfill the prophecies of the seven seals of the Book of Revelation.


  1987–88 Competition between Howell’s group and George Roden’s group culminates in a shootout. Howell and his followers are tried for attempted murder. The jury hangs regarding Howell, and acquits the rest. Six month later, Roden is committed to an institution for the criminally insane, after perpetrating an unrelated homicide. Howell’s group pays back taxes on the Mount Carmel Center, and is granted contingent title by a court.


  1989 Marc Breault rejects Koresh’s “New Light” that all Branch Davidian marriages are void, and that all the wives should become Koresh’s wives. Breault leaves to join his new wife in Australia, from where he will lead cult-busting effort against Branch Davidians.


  1988–90 Most verified incidents of physical child abuse by Koresh occur in this period. The building in which Roden’s methamphetamine lab had been housed bums down.


  1990 Vernon Wayne Howell legally changes his name to David Koresh.


  1992 First Quarter: With Marc Breault as a consultant, an Australian television program films a sensational expose of Koresh. Non-Davidian David Jewell wins custody of his daughter Kiri Jewell. Kiri’s mother, Sherri Jewell, remains at Mount Carmel.


  Second Quarter: Texas Child Protective Services ends its investigation into alleged child abuse at Mount Carmel. BATF investigation of Koresh begins, based on a report from a UPS deliveryman about suspicious packages.


  Third Quarter: BATF investigation continues with an interview with Koresh’s gun dealer, Henry McMahon. BATF declines Koresh’s invitation to come inspect his guns. The investigation becomes dormant.


  The United States Marshals Service shootout with Weaver family at Ruby Ridge, Idaho, leads to an FBI siege. Three persons are killed, and two wounded, raising concerns about overly aggressive law enforcement.


  Fourth Quarter: BATF investigation of Koresh perks up when “60 Minutes” begins looking into racial and sexual discrimination complaints against BATF. Plans for raid begin, with siege approach considered, along with assault. Discussions with the Department of Defense suggest possibility of free military assistance if a drug nexus can be found. Aguilera’s assignment is expanded to finding both probable cause and a drug nexus, with the assistance of cult-buster Marc Breault.


  1993 January: Aguilera interviews additional witnesses, all of whose relations with the Branch Davidians had ended by early 1992. Surveillance is briefly set up in the house across the road from Mount Carmel. BATF Agent Robert Rodriguez pretends to be a Bible student, and begins visiting the Davidians. Koresh almost converts him. Assault is definitively chosen over siege as a means to serve the search warrant.


  Early to mid-February: Investigation proceeds with no new information beyond that from Rodriguez who witnesses nothing illegal during his undercover work. Koresh makes frequent trips away from the residence, into town or jogging down the road. Under military supervision, plans and training for the raid are completed at Fort Hood.


  Late February: Koresh shows Aguilera a videotape from Gun Owners of America, Breaking the Law in the Name of the Law, which details various BATF misdeeds. BATF believes that there is now probable cause to obtain a warrant.


  22: Kiri Jewell tells her story to local and federal authorities but says she will not testify against Koresh. Plans to arrest Koresh away from Mount Carmel Center by ordering him to appear in court for child sexual abuse charges are abandoned.


  25: An arrest warrant for David Koresh and a search warrant for the Mount Carmel Center are issued.


  27: The Waco Tribune-Herald newspaper begins expose of “The Sinful Messiah.” Undercover agent Rodriguez finds the Branch Davidians unconcerned.


  28: Rodriguez visits Mount Carmel with second installment of Waco newspaper expose. A TV cameraman tells a mailman that BATF and the National Guard are going to have “a shootout” with “the religious nuts.” The mailman is David Jones, a Branch Davidian. He promptly heads back to the Mount Carmel Center. Koresh tells Rodriguez, shakes his hand, and wishes him good luck as Rodriguez leaves. Rodriguez telephones the raid commander and tells him that Koresh knows BATF is coming.


  Late morning: BATF raids the Mount Carmel Center. After four BATF agents and five Branch Davidians are killed, a cease-fire is arranged.


  Late afternoon: Michael Schroeder and two other Branch Davidians, who had been away from the property in the morning, try to sneak into Mount Carmel. Schroeder is killed, and the other two captured, one then and one several days later. The media is told that the three burst out of the Mount Carmel Center in an armed assault.


  BATF Agent Jim Cavanaugh becomes first and favorite negotiator, and a few children leave the residence.


  March


  1: FBI takes over the operations at Mount Carmel with assistance from other federal, state, and local law enforcement agencies. Davidians are prevented from any contact with the outside world except for FBI negotiators. A plan is arranged for everyone to surrender following the radio broadcast of a Koresh sermon. Several children depart the residence.


  2: The radio tape is brought out by two elderly women and more children. The women are promptly arrested. The Koresh tape is played, but Koresh reneges on promise that he and all others will leave Mount Carmel. He claims God told him to wait.


  2–6: Cordial negotiations continue. More children leave. Charges against the old ladies are dropped, but they remain in custody as material witnesses.


  7–12: Negotiations grow more tense, as each side accuses the other of failing to abide by prior agreements. Shortly after milk is delivered, pursuant to an agreement made by the negotiators, the FBI Hostage Rescue Team shuts off the electricity for a while. On the day that Janet Reno is sworn in as attorney general, electricity is shut off permanently.


  12–21: Davidian negotiator Steve Schneider and the FBI negotiators attempt to reestablish trust. Schneider and Wayne Martin meet with Sheriff Jack Harwell and FBI chief negotiator once. Schneider says that more rapid departure of residents is about to occur. Two departures on the nineteenth are the first since electricity was cut off, and are followed by seven departures on the twenty-first. Koresh still awaits consent of God for his own surrender.


  21–27: FBI tactical pressure is increased, bringing negotiations to a standstill. The last Davidian departure takes place on the twenty-third. Negotiators and tactical personnel agree March 21–22 to prepare CS assault plan, which is sent to Washington on March 27.


  28–April 4: Effort is made to jump-start stalled negotiations by allowing attorneys to visit Koresh and Schneider. At the request of Schneider, a tape from religious scholars Jim Tabor and Phil Arnold is sent in. Tabor and Arnold analyze the seven seals to suggest that the standoff does not necessarily have to end in the death of all the Branch Davidians. God may want Koresh to “prophesy again” to a larger audience.


  April


  5–13: Davidians observe the full eight days of Passover. There is no progress in negotiations. Koresh sends out threatening letters.


  14–17: The day after Passover, Koresh sends out a letter promising to surrender as soon as he writes his interpretation of the seven seals. Koresh begins work, completing drafts for an introduction and the first seal, and beginning on the second seal. His lawyer expects work to be completed in roughly two weeks. FBI perceives a stall and continues efforts to persuade the reluctant attorney general to approve proposed forty-eight-hour gradual CS attack. The FBI tells her that negotiations are going nowhere and there is no hope for a voluntary surrender. She is not told about the Koresh surrender letter.


  17–18: Attorney General Reno approves the gradual CS insertion plan. The Hostage Rescue Team clears the area around the Mount Carmel residence, making a clear path for the tanks. Koresh and Davidians believe that an assault is imminent.


  19: Just before 6 A.M., the FBI CS chemical warfare attack on Mount Carmel begins. The gradual plan is abandoned within minutes, and the largest chemical warfare assault against civilians in American history commences. After six hours, a fire breaks out and quickly engulfs the building. Less than an hour later, all remaining Davidian children and mothers are dead, as are all but nine other adults. A BATF flag is raised above the property. BATF celebrates the late Elliot Ness’s ninetieth birthday in Baltimore. The attomey general takes responsibility for the disaster, and is praised for her political courage.


  28: First congressional hearings held, with criticism largely diffused by the attorney general’s performance.


  June: Randy Weaver and Kevin Harris are acquitted of all charges of criminal violence.


  September 30: Treasury Department review of BATF is released. Several Washington BATF officials are forced to retire. The two on-scene raid commanders are suspended with pay.


  October 8: Justice Department review of FBI released. No one except Koresh is held to blame for any mistake. Some outside reviewers are more critical.


  December: The firing of BATF raid commanders Chojnacki and Sarabyn is rescinded, although they are reassigned to different jobs. Both are granted full back pay, and the Waco incident is expunged from their personnel records.


  1994 January–February: Trial of most of the surviving Branch Davidians. Some Branch Davidians are acquitted of all charges. The judge allows self-defense to be considered a defense to murder charges, and all Branch Davidians are acquitted of murder. Self-defense is not allowed a defense to voluntary manslaughter, and several Branch Davidians are convicted of that crime. Some Branch Davidians are convicted of violating federal weapons laws.


  June: Most convicted Branch Davidians are given the heaviest sentence possible. All except Livingstone Fagan file notices of appeal.


  1995 April 19: Federal building in Oklahoma City is blown up killing 168 persons, with the primary suspect a person upset by Waco.


  July–August: Extensive congressional hearings held on Waco.


  1996 August: House Committee on Government Reform and Oversight releases its report on the investigation into federal law enforcement activities in Waco, with some severe criticisms, especially of the military involvement, and some suggestions for other law enforcement improvements.


  September By a 2-1 vote, the Fifth Circuit Court of Appeals rejects most issues raised by the Branch Davidians on appeal. One issue is remanded to the trial judge for further factual analysis.


  October. The Fifth Circuit Court of Appeals rejects a petition for the appeal to be reheard by the full court.


  December. Attorneys for Branch Davidian prisoners file petitions for a writ of certiorari from the Supreme Court.


  




   	

  Appendix C


  

  PART 1. CAST OF CHARACTERS


  AGUILERA, DAVY, BATF agent. Responsible for initial investigation of Koresh.


  ALANIZ, LOUIS, a young man who managed to enter Mount Carmel during the siege on March 24, staying until April 17.


  ALLISON, NORMAN (a/k/a DELROY NASH), black British musician who associated with the Branch Davidians, but did not convert. Arrested attempting to enter Mount Carmel on afternoon of February 28 with unfired pistol; acquitted of all charges a year later.


  ALTMAN, ROGER, then deputy secretary of Treasury. Involved after initial BATF assault in Treasury’s role in supporting FBI during siege.


  AMEN, JESSE, second person to enter Mount Carmel during siege, on March 26, leaving April 4.


  APPLEGATE, REX, retired army colonel; leading authority on riot control and materiel, who helped to develop ferret round for delivering CS; critically reviewed CS use at Mount Carmel.


  ARNOLD, J. PHILIP, professor, Reunion Institute, Houston, Texas. Established religious liaison with Branch Davidians.


  BAIN, SARAH, jury forewoman at trial of Branch Davidians. Generally critical of government’s role.


  BALLESTEROS, ROLAND, BATF agent. In lead approaching the front door of the Mount Carmel Center to effect arrest and search.


  BARR, BOB (R-Ga.), member, House Judiciary Subcommittee on Crime.


  BENTSEN, LLOYD, then secretary of the Treasury. Duties included overseeing the operations of BATF.


  BLUTE, PETER (R-Mass.), member, House Government Reform and Oversight Subcommittee on National Security, International Affairs, and Criminal Justice.


  BONO, SONNY (R-Calif.), member, House Judiciary Committee but not its Subcommittee on Crime. Present for questioning of Janet Reno.


  BRANCH, BRAD, Branch Davidian. Left the Mount Carmel Center in March, although departure was set back several days by FBI tactical pressure. Currently in prison.


  BREAULT, MARC, disaffected Branch Davidian. Became a cult buster devoted to destroying Koresh and his Branch Davidians.


  BREWSTER, BILL (D-Okla.), member, House Government Reform and Oversight Subcommittee on National Security, International Affairs, and Criminal Justice.


  BRYANT, ED (R-Tenn.), member, House Judiciary Subcommittee on Crime.


  BUFORD, WILLIAM, BATF resident agent in charge, Little Rock. With other agents from New Orleans, helped lead two-pronged BATF assault on the roof of the Mount Carmel Center, aimed at the gun room.


  BUNDS, DAVID, former Davidian, brother of Robyn Bunds. Allegedly identified something owned by Koresh in Los Angeles as possibly being a conversion kit. Not reported interviewed by BATF.


  BUNDS, DEBORAH SUE, former Davidian. Provided some information to BATF during investigation of Koresh.


  BUNDS, JEANNINE, former Davidian. Provided some information during BATF investigation of Koresh.


  BUNDS, ROBYN, former Davidian (daughter of Deborah Sue Bunds). Provided some information to BATF during investigation of Koresh.


  BUYER, STEPHEN E. (R-Ind.), member, House Judiciary Subcommittee on Crime.


  BYERLY, HERB, BATF agent. His informant entrapped Randy Weaver into selling sawed-off shotguns. Without supporting evidence, Byerly told other law enforcement officials that Weaver was an exceedingly dangerous violent criminal.


  BYRNES, DAVID, captain, Texas Rangers. Primary on-scene Ranger.


  CADIGAN, JAMES, FBI firearms expert in both Ruby Ridge and Waco incidents. Disciplined for poor performance at Ruby Ridge.


  CAVANAUGH, JIM, BATF agent. Involved in initial raid, then in arranging the ceasefire, and finally in the first week’s negotiations with Koresh and Steve Schneider.


  CHABOT, STEVE (R-Ohio), member, House Judiciary Subcommittee on Crime.


  CHOJNACKI, PHILLIP, then special agent in charge of BATF’s Houston office. Commander of BATF’s initial assault on Mount Carmel. Disciplined (but discipline later rescinded) after Treasury Report for continuing with the raid after the element of surprise had been lost and then lying about it.


  CLARKE, FLOYD, then deputy director, FBI. Involved in siege and planning for final assault.


  CLINGER, WILLIAM F., Jr. (R-Penn.), chairman, House Committee on Government Reform and Oversight, ex-officio member, House Government Reform and Oversight Subcommittee on National Security, International Affairs, and Criminal Justice.


  CLINTON, WILLIAM J., elected president at the same time BATF was being criticized for racial and sexual discrimination. Took office during the planning of BATF’s assault on Mount Carmel.


  COBLE, HOWARD (R-N.C.), member, House Judiciary Subcommittee on Crime.


  COHEN, PABLO, Jewish Branch Davidian, killed on April 19.


  COLLINS, CARDISS (D-Ill.), ranking minority member, House Committee on Government Reform and Oversight, ex-officio member, House Government Reform and Oversight Subcommittee on National Security, International Affairs, and Criminal Justice.


  CONYERS, JOHN, Jr. (D-Mich.), ranking minority member, House Committee on the Judiciary, ex-officio member, House Judiciary Subcommittee on Crime.


  COOK, MAURICE, captain, Texas Rangers, senior state Ranger.


  COOPER, LARRY, deputy U.S. marshal. Involved in initial shootout at Ruby Ridge. Generally believed to have killed Sammy Weaver with a shot to the back.


  COX, JOHN, FBI negotiator. Among the most active of all the various negotiators.


  DEGAN, WILLIAM F., deputy U.S. marshal. Killed at Ruby Ridge by Kevin Harris, in response to Degan’s firing at Sammy Weaver.


  DeGUERIN, DICK, attorney for David Koresh. Allowed to visit Koresh during the siege, he observed physical evidence supporting Davidian claims that BATF fired first and strafed the building from helicopters.


  DENNIS, EDWARD S.G., Jr., in the Bush administration, assistant attorney general, Criminal Division, Department of Justice. While a lawyer in private practice, chosen as chief reviewer of FBI’s role in Waco.


  DIETZ, PARK ELLIOTT, forensic psychiatrist. Advised FBI during siege, suggesting FBI build on Koresh’s dislike of BATF.


  DOYLE, CLIVE, one of the surviving Branch Davidians. Acquitted on all charges.


  DUNAGAN, EARL, then acting special agent in charge of BATF’s Austin office, the home base for Aguilera’s initial investigation of Koresh. Involved in follow-up search warrant affidavits.


  EHRLICH, ROBERT L., Jr. (R-Md.), member, House Government Reform and Oversight Subcommittee on National Security, International Affairs, and Criminal Justice.


  EMANUEL, RAHM, White House aide in charge of Waco damage control during joint hearings.


  ENGELMAN, RON, Dallas talk-show host sympathetic to the Davidians.


  EVANS, TIM, attorney for Branch Davidian Norman Allison (a/k/a Delroy Nash).


  FAGAN, LIVINGSTONE, last Davidian to leave Mount Carmel (March 23) before FBI assault. Currently in prison.


  FATTA, PAUL, Branch Davidian. Sold his successful business in order to move to Mount Carmel. Involved in Koresh’s gun trade. Was at a gun show during February 28 raid, and arrested later. Currently in prison.


  FREEH, LOUIS, became director of the FBI in 1993, months after Waco and Ruby Ridge. Consistently defended FBI actions at Waco and Ruby Ridge.


  FRITTS, STEVE, army sergeant involved with drug law enforcement. Produced a paper on methamphetamine labs for BATE


  GARNER, RICHARD L., BATF chief of special operations. Helped procure military aid for raid on Mount Carmel.


  GENT, PETER, Branch Davidian. Fatally shot while standing on the Mount Carmel Center water tower on February 28. Body was discovered days later. Branch Davidians claim he was killed by shots from a helicopter, while the federal government says he was killed by BATF agents on the ground.


  GOLDSTEIN, GERALD H., president, National Association of Criminal Defense Lawyers. Testified to joint hearings about Aguilera’s search warrant application.


  GRAY, PAUL C., assistant chief, Houston Fire Department. Leader of the arson investigation at Waco.


  GREEN, DENNIS G., U.S. magistrate. Issued initial and follow-up search and arrest warrants for Koresh, Mount Carmel, and the Mag Bag, and agreed to seal them.


  GRITZ, “BO,” Vietnam war hero and right-wing political figure. Negotiated end to Ruby Ridge siege and offered to attempt the same at Waco.


  GYARFAS, AISHA (a/k/a Aisha Summers), Branch Davidian teenage “wife” of Koresh. Remained at Mount Carmel during the siege, near-term pregnant with her second child. The child was born shortly after Aisha’s death on April 19, through an evolutionary reflex which expels a child in utero upon maternal demise. The child did not survive the fire.


  GYARFAS, OLIVER, Branch Davidian teenager, brother of Aisha. Came out from the siege in March.


  HAGA, FRAN, sociology professor. Volunteer member of NRA’s Waco hearing team.


  HARRIS, KEVIN, close friend of the Weavers. Engaged in shootout with U.S. marshals in which he killed a deputy marshal. Injured by the round which killed Vicki Weaver. Charged with capital murder, and acquitted of all charges by a federal jury.


  HARTNETT, DANIEL, then deputy director for enforcement, BATE Pressured to retire following release of Treasury Report, whose findings he challenges, for alleged cover-up of BATF failings.


  HARWELL, JACK, sheriff of McLennan County, where Mount Carmel is located. Got along moderately well with Koresh and was briefly used as a mediator during the siege.


  HEINEMAN, FRED (R-N.C.), member, House Judiciary Subcommittee on Crime.


  HEYMANN, PHILIP B., then deputy attorney general of the United States.


  HIGGINS, STEPHEN, then director, BATF. Retirement was announced just prior to release of critical Treasury Report.


  HOLMES, H. ALLEN, assistant secretary for defense for special operations and low intensity conflict. Testified to joint hearings about Defense Department assistance to BATF and the FBI at Waco.


  HORIUCHI, LON, FBI HRT sniper. Killed Vicki Weaver and injured Kevin Harris and Randy Weaver at Ruby Ridge; also on-scene at Waco.


  HOUTEFF, VICTOR, founded Branch Davidians in 1935, died in 1955.


  HOWELL, VERNON, birth name of David Koresh, Branch Davidian prophet.


  HOWEN, RON, Assistant U.S. Attorney in Idaho. In charge of prosecuting Randy Weaver after Weaver refused to go undercover against Aryan Nations members.
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  PART 2. MOUNT CARMEL’S DEAD
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