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PROLOGUE

“Who Is Going to Argue for The Government?”

The room was called the “ceremonial” courtroom of the United States Courthouse for the District of Columbia, but the only ceremony it suggested was lunch at a suburban high school. So the courthouse powers recognized that they had to do something to salvage their showpiece, to give it a little of the majesty and solemnity lacking in the room’s bare bones.

The answer, they decided, was portraits—oil portraits, portraits by the dozen, portraits selected the way an interior decorator might use yards of books to lend dignity to a den. The pictures were of former judges of the District Court. But most of the portraits loomed up so high on the marble walls that their faces became almost indistinguishable, and their names, placed on simple brass markers, remained a mystery. The looming anonymous faces haunted the vast chamber.

On March 9, 1987, several hundred people packed the courtroom’s rows of benches well before the 1:30 P.M. scheduled start of the day’s proceedings. To the left of the bench, at the table marked “defendant,” a handful of lawyers fidgeted and chatted while awaiting the judge. In the seat nearest the middle of the room was Guy Miller Struve, partner in the Wall Street firm of Davis, Polk & Wardwell. Over six feet tall, and with a pot belly warning of incipient middle age, Struve had a look of grim importance about him. He also evinced a sense of distance from the hubbub around him, in part because of an uncanny ability to concentrate but also because he was almost completely deaf, and at the moment his two large hearing aids were turned off. Struve arranged and rearranged four perfectly sharpened pencils into precise alignment on the table before him. He was nervous.

At the plaintiff’s table, opposite Struve, was Barry Simon, whose intensity crackled where Struve’s simmered. Simon got up; he sat down; he played with his collar and with his pencils, which were neither sharpened nor arrayed in a straight line. To Simon’s right sat his partner at the Washington law firm of Williams & Connolly, Brendan V. Sullivan, Jr., who exuded an almost ostentatious calm in sharp contrast to the nervous energy being expended beside him. His hair a weathered gray, glasses a scholarly tortoiseshell, Sullivan appeared the picture of an old-fashioned lawyer—an advisor, a counselor at law, as the old title had it, not a combatant.

Next to Sullivan sat his client, Lieutenant Colonel Oliver L. North of the United States Marine Corps. It wasn’t the haircut with its ruler-straight part—the haircut that would epitomize his tremendous celebrity four months later—that seemed so noticeable that Monday morning. Nor was it the perfectly pressed uniform, festooned with a fruit salad of decoration. It was, instead, North’s smile. There he sat, at the center of the biggest governmental scandal since Watergate, the subject of a major investigation aimed at putting him in jail, a platoon of cameramen camped out at his driveway every morning, and Ollie North was grinning—grinning from ear to ear.

At about a quarter to two, the clerk of the court let out the traditional cry:

“All rise!”

Many judges, affecting humility, prefer to wave their courtroom guests to their seats. No need for that pomp, they say, let’s dispense with the ceremony and get to work.

Judge Barrington Parker of the United States District Court for the District of Columbia was not such a judge. His white hair nearly gone, his black skin pasty with age and ill health, Parker appeared at the door to the courtroom and did not even acknowledge the hushed crowd. Parker could scarcely move. He employed the plain metal crutches of the permanently impaired, his legs nearly useless as the result of an automobile accident a decade before. The audience held its collective breath and watched the judge struggle forward. The drama of the moment—a hearing on North’s lightning bolt of a lawsuit seeking to have the independent counsel law declared unconstitutional—focused on the figure inching his way across the massive bench. When he finally reached his seat, the audience exhaled and sat down with a thud.

Struve was ready to go. On leave from Davis Polk and now de facto second-in-command in the investigation led by his mentor, Independent Counsel (better known as Special Prosecutor) Lawrence E. Walsh, Struve was to argue that the statute under which Walsh was appointed was valid under the Constitution and that his investigation could go forward. As soon as Parker reached his seat, Struve, uninvited, vaulted to the lectern.

Parker had his own plans. “Mr. Struve,” he said dryly, “I don’t know what you were about to say at this point, but I am about to make a statement as to what this hearing is confined to this afternoon.”

A master at the unctuous servility that most lawyers regard as mandatory before judges, Struve slunk back to his seat, saying, “I believe it would be helpful for us all to hear Your Honor’s statement.”

“Very well.” Parker cleared his throat and proceeded. “As far as the Court is concerned, the hearing this afternoon is confined to the several motions to dismiss, one filed by the independent counsel, the other filed on behalf of the attorney general….”

—

PARKER’S legal jargon sounded so routine. Yet this hearing had emerged from legal and political maneuvering that was not at all ordinary. The future of an investigation that had already reached into the White House was on the line.

The public part of the story began one hundred days earlier, on Tuesday, November 25, 1986, when President Ronald Reagan and Attorney General Edwin Meese III held a news conference at the White House. The president’s voice had an uncharacteristic quaver when he began to read from his prepared text.

“Last Friday,” he said, “after becoming concerned whether my national security apparatus had provided me with a complete factual record with respect to the implementation of my policy toward Iran, I directed the attorney general to undertake a review of this matter over the weekend and report to me on Monday.” The report, the president said, “led me to conclude that I was not fully informed on the nature of one of the activities undertaken in connection with this initiative. This action raises serious questions of propriety.” A stunned press corps looked on in silence.

“Although not directly involved,” the president continued, “Vice-admiral John Poindexter has asked to be relieved of his assignment as assistant to the president for national security affairs and to return to another assignment in the Navy. Lieutenant Colonel Oliver North has been relieved of his duties on the National Security Council staff.” Then, with a few more words announcing the creation of a special board to review the workings of the National Security Council (NSC), Reagan vanished, leaving Meese to explain the president’s tantalizing remarks.

Meese did not disappoint. About three weeks earlier, the press had learned that the Reagan administration had sold arms to the government of Iran in an effort to win the release of American hostages held in Iran. Now, Meese stated, it appeared that some of the proceeds of the arms sales to Iran had been provided to Nicaraguan Democratic Resistance forces who were fighting against the Sandinista government of Nicaragua, that is, to the contras. Meese said this “diversion” had been accomplished by North, with the knowledge of his boss Poindexter.

Privately rejoicing about the blow to the Republican administration, Democrats waxed responsibly about the need to protect the institution of the presidency—and, by the way, did Reagan know? Many Democrats began calling for the appointment of a special prosecutor, known since a 1982 change in the law by the less accusatory title of independent counsel, even though the immediate news reports, prophetically, could not identify the precise crimes that had been committed. The administration at first attempted to fend off the appeals for the appointment of a prosecutor, thus denying that the matter was a full-fledged scandal, but the political heat grew too intense. On December 2 Meese announced that he would seek to have an independent counsel named.

Prosecutions for federal crimes in the United States are generally conducted by the Department of Justice (DOJ), which is run by the attorney general. Congress passed the Ethics in Government Act in 1978 to deal with the situations where wrongdoing is alleged at the highest levels of government, when, in the words of the law, “investigation by the Attorney General may result in a personal, financial, or political conflict of interest.” The diversion case, or Iran-Contra affair as it came to be known, represented a classic conflict of interest for the attorney general. Meese had been a top White House advisor before he went to the Justice Department, and his weekend investigation, which prompted the November 25 news conference, would also need to be scrutinized.

Once Meese decided an independent counsel should be appointed, the statute called for a panel of three elderly federal appeals court judges, who were themselves chosen for this duty by the Chief Justice of the United States, to make the selection. On December 19, the panel, which was headed by Judge George MacKinnon, named a former associate of MacKinnon’s to the post.

The independent counsel would be Lawrence Edward Walsh, a seventy-four-year-old attorney with a résumé as distinguished as his demeanor. A graduate of Columbia Law School, Walsh had apprenticed with two of New York’s greatest prosecutors, J. Edward Lumbard, Jr., later a celebrated appeals court judge in New York, and Thomas Dewey, the New York governor who almost won the presidency in 1948. After Dewey’s loss, Walsh rose to prominence in New York Republican circles and was ultimately rewarded by the Eisenhower administration with a lifetime federal judgeship in 1954. Only three years later, however, restless on the bench, Walsh quit and became deputy attorney general—number-two man in the Justice Department—for the remaining three years of Eisenhower’s second term. Returning to New York, Walsh, whose brief stint on the bench allowed him a lifetime of being called “Judge,” then began twenty years as a senior partner at Davis, Polk & Wardwell, then as now one of the most powerful law firms in the country. In 1981, Walsh left Davis Polk, but, still vigorous at age seventy, he moved to his wife’s hometown of Oklahoma City and was practicing law there with the biggest firm in town when he received MacKinnon’s call.

As 1987 began, Walsh started to build a staff. He looked first to his protégé at Davis Polk, Guy Struve. A handful of others signed up in January and joined Walsh in an abandoned pair of judge’s chambers in the United States Courthouse for the District of Columbia in Washington. Operating in cramped quarters, with about half as many telephones as people, the investigation was soon hit, on February 24, 1987, with a crashing blow.

Shortly after ten that morning, a messenger from the law firm of Williams & Connolly arrived at Walsh’s courtroom office. He promptly served Walsh with a lawsuit—turning the tables, with the would-be defendant, Oliver North, accusing the would-be prosecutor. The North suit alleged that the independent counsel provisions of the Ethics in Government Act were unconstitutional, that they violated the “separation of powers” inherent in the Constitution, that only the attorney general or his subordinates could exercise the president’s power to “execute the laws.” Walsh and his staff waited for their single, tired photocopier to churn out copies of the mammoth document—more than one hundred pages in total. The complaint demanded that the court declare that:


the independent counsel provisions of the act violate the Constitution of the United States….

the appointment of Mr. Walsh as independent counsel under the act violates the Constitution of the United States….

each and every act of the independent counsel and his staff taken in the name of the United States, or otherwise in furtherance of the Court’s order of December 19, 1986, is unconstitutional,” and

this Court enjoin and restrain defendant Walsh from exercising any and all of the authority and power conferred upon him.



The group read the document in disbelief—and more than a little fear.

—

JUDGE PARKER began by clearing away some of the procedural underbrush. He noted the various motions that had been filed, made sure all the parties were represented by counsel and then asked a deceptively simple question.

“Mr. Struve, who is going to argue for the government?”

Usually a routine question, the inquiry on this day had no simple answer. There was the independent counsel—he was the special prosecutor. He would be bringing the charges in the Iran-Contra case in the name of the United States. But then there was also the Department of Justice, Walsh’s uneasy ally as codefendant in North’s lawsuit. Both of them were, in a way, “the government.” Yet there was also the plaintiff Oliver North, whose starched uniformed presence spoke more eloquently than any lawyer about his intentions for representing “the government.”

After an awkward silence, a Texas drawl emerged from the prosperous-looking gentleman seated next to Struve.

“I am, Your Honor, James Spears, deputy assistant attorney general.”

“Are you prepared,” the judge asked Spears, “to argue the second motion to dismiss?” The argument in Parker’s courtroom was really about two lawsuits. The first was filed against Walsh on February 24. In addition, three days before the hearing, North’s attorneys had filed a second lawsuit against Walsh and the Justice Department. Struve’s team had worked madly over the weekend and prepared a response in the second case for the Judge’s consideration on Monday morning. The “government” had not.

“Your Honor,” Spears delicately put it, “at this juncture the United States has not completed its second motion to dismiss.”

Parker seemed to enjoy watching Spears squirm. “You have not filed a motion to dismiss in connection with the second complaint?” the judge asked, having just heard the answer.

“Not yet, Your Honor. We are under preparation.”

“Very well,” the judge said with a smile. “You are not only under preparation. You are under pressure.”

Judge Parker now gave Struve permission to speak. The lawyer delivered his message in stiff, clipped tones. “As you know, there are two cases pending before Your Honor, both brought by the same plaintiff, Oliver L. North. One was filed almost two weeks ago, the other was filed last Friday.

“As Your Honor knows,” Struve decided to stick it to Spears, “we have moved to dismiss both of those actions, and we are prepared to address both.”

Struve said he would make two arguments. First, he charged that North’s two suits were “procedurally infirm”—in short, that North had no right to disrupt the investigation now underway by bringing them at all. Second, Struve said, the independent counsel provisions of the Ethics in Government Act were in fact constitutional.

The crowd displayed a palpable disinterest in Struve’s first line of attack. In the days since North filed his suit, the newspapers had speculated avidly about the validity of the law. The press wanted a constitutional showdown, not a niggling contest over judicial niceties. But it was the first argument—the procedural approach—that piqued Judge Parker’s interest. Struve said, “It understates the matter to say it is an extraordinary and unusual thing for a court to enjoin an ongoing criminal investigation.” Individuals traditionally challenged the actions of a prosecutor after they were indicted, not before. Until charges were filed, Struve noted, courts generally stayed away, believing that the risks of interrupting investigations outweighed any harm that might be done. Before indictment, according to the legal term, such issues were not “ripe for review.”

Parker began asking the questions of a careful and cautious trial judge. Advancing elegant new constitutional theories obviously held little appeal for him. It was the biggest case Parker had ever faced, and he did not want to be reversed on appeal. By and large he limited his questions to “Do you have a case to support that?” He wanted precedents—safe legal grounds—on which to make his ruling.

Struve knew that Parker would like the procedural argument. It gave the judge a way out of a sticky situation without having to rule on the constitutionality of the law. So it was with almost a lilt in his voice that Parker asked Struve, “Are you saying in substance that, if the Court rules as far as the defendants are concerned with respect to the procedural matters, that I need not even consider the other?” Struve replied quickly, “That is right, Your Honor.”

After Struve’s twenty minutes, North’s lawyer, Barry Simon, bounded up to the lectern, but Parker moved promptly to show him who was in charge. Before Simon even had a chance to introduce himself, the judge asked, “Mr. Simon, are you prepared to join issue with the procedural challenge to the second complaint, also?” Legal mumbo jumbo like “join issue” left the spectators looking confused but prompted smiles at Struve’s table. In other words, the judge was asking whether he could decide both of these cases at once, even though the tardy Spears had not yet submitted his reply in the second matter.

Simon squirmed. Parker asked Simon why the procedural issues were not identical in both cases. Why couldn’t both cases be decided together? Simon could not come up with a good reason for distinguishing them, and Parker pressed him: “Did I understand you to say that you are not prepared to join issue on your part with the procedural issue raised in the second complaint?” Simon had nowhere to go and conceded: “Yes, but again, I just want to explain. The point is that independent…”

Judge Parker would not let go: “No, no, no. I want to know whether or not you’re prepared to address all the arguments on the procedural aspect?” Simon had to surrender. “Your Honor, procedurally, absolutely,” he offered weakly, “because it’s clear that there’s ripeness with respect to the second complaint as well.”

North’s lawyer had now made the key concession, and the judge had little else to say. He sat, sphinxlike, through the balance of Simon’s harangue. As Parker’s disinterest grew clearer, Simon’s rhetoric flashed hotter. The law, he said, was “absolutely” clear…there were “express constitutional” commands…. Walsh had “no authority.”

Then Simon made the classic error of the zealous advocate—uttering in court what, in the more reflective art of brief-writing, could have been prudently edited away. “We are saying,” he said in a voice trembling with outrage, “that a group of what essentially are vigilantes, private citizens who have no authority…can exercise all the powers.” He had, in short, pushed too far.

Parker looked up. At first, just the ferocity of the gaze froze Simon in his tracks. The judge took his eyes off the lectern and muttered with a small grin, “Who are the vigilantes you refer to?”

Seated in a distant corner of Judge Parker’s courtroom, I strained to hear what the judge had to say. As he spoke, I smiled broadly and felt, for the first time in at least two weeks, that I could relax.

Because, as Judge Parker asked about real vigilantes in this case, he was looking at Lieutenant Colonel Oliver Laurence North.





CHAPTER ONE

North v. Walsh

Eleven days before the confrontation in Judge Parker’s courtroom, I had waited in another tense and silent room. In the vast passenger ship terminal on Pier Eighty-eight at the western edge of Manhattan’s Forty-eighth Street, I had joined more than a thousand law school graduates in taking the bar exam.

Unlike law school, the bar exam focuses on the grittiest details of law practice—things like the requirements for a valid will and the difference between assault and battery. In school, it was the Big Picture: Truth, Justice, etc. The bar examiners couldn’t have cared less. In a phrase that I would soon be hearing in a very different context, my entire law school education could be dismissed as “NTK,” nice to know, but irrelevant to the task at hand.

So I crammed. It had been a long month.

—

NO ONE had the guts to volunteer in the first moments of my first class at law school, so my contracts professor called out a name at random. “Mr. Sacks,” he said, “what seemed to be the problem with the plaintiff’s hand in Hawkins v. McGee?”

Our professor’s words echoed almost verbatim the first classroom scene in The Paper Chase, when Professor Kingsfield grilled the luckless Mr. Hart about the case known to generations of law students as “the hairy hand.” Eerily, we noted that day, not only had our professor begun with the same case as the movie script, but our Mr. Sacks bore an astonishing resemblance to the actor who played “Mr. Hart” in the movie. The whispered consensus: “weird.”

Though our professor treated his first target courteously, I sensed immediately the power of a quick-witted inquisitor to reduce even the smartest student to a stammering fool. The professors’ queries followed a recognizable pattern, which I learned well in my own hapless attempts to fend them off.

“If that’s true,” the professor would reply pleasantly to my initial answer, “then isn’t it a fact that…?”

And I would concede the point.

“But doesn’t that mean…?” he would continue.

“Well,” I would stammer, “I suppose so.”

“And then doesn’t it follow that…?”

And soon, without a clue that I was heading that way, I was conceding that the law should provide equal punishments for murder and burglary or that parents ought to be able to sell their children or some other equally absurd position. Or just as often, I, or some classmate, would wind up sputtering, “Huh-men-a, huh-men-a,” like Ralph Kramden on “The Honeymooners.”

It all served to recruit us, unknowing, into the Cult of Complexity. Ideas that once seemed clear grew muddled by the accumulated wisdom of one who has taken torts, property, and civil procedure. Passions moderate; positions soften. Law school leaves a clear, if unspoken, message—not that any one set of values is right or wrong, but that skilled questioning can reduce any belief to a contradictory, gooey morass. And since all the old arguments begin to appear threadbare and flawed, it starts to look like less of a compromise to apply your legal skills not on behalf of the migrant workers mentioned in your essay for the admissions committee, but rather for a white-shoe law firm. It’s an easy change to make.

I spent one summer at a fancy New York law firm (hell, I wasn’t above that), and certainly enjoyed the expense-account lunches and the hefty salary. But my most enduring memory of the summer was not the recruiting committee’s “booze cruise” around Manhattan or even a day in court, but rather the third-year associate who sat next door and sobbed to me one evening: “Don’t work here. Don’t. It’s so horrible. So horrible….” Big salaries and all, most young lawyers at the firm felt the same way: they hated it.

During law school, I maintained for two years a commuting relationship with Amy McIntosh, whom I would marry the week after graduation. We had met on the college newspaper where, in imitation of genuine newsroom grit, we learned to (and still do) call each other by our last names. McIntosh had taken a job with American Express and moved to New York, my hometown. Our romance had flourished courtesy of the frequent schedules and modest fares of the late (often very late), lamented People Express airline.

With law school ending, I had the luxury of putting off any permanent career choices for a while. In the fall after graduation I was to start a one-year clerkship with the federal court of appeals based in New York. Clerkships allow recent law school graduates to spend a year or two as an assistant to a judge. The duties usually involve reading the briefs in cases, summarizing the arguments in memos, writing first drafts of opinions, and picking up the judge’s wife at the train. Working together, in a relationship of unparalleled professional intimacy, judges and clerks frequently establish friendships that long outlast the clerk’s tenure in office.

I was fortunate because “my judge”—that’s how clerks talk—was J. Edward Lumbard, Jr. Scarcely known outside legal circles, Lumbard is a legend within them. A 1925 graduate of Harvard Law School, he began as a government lawyer and helped Thomas Dewey invent the role of the crusading federal prosecutor in New York. Later Lumbard founded, in league with the World War II spymaster “Wild Bill” Donovan, one of the city’s most successful law firms. But public service was Lumbard’s first love, and in 1955, he accepted President Dwight D. Eisenhower’s call to join the United States Court of Appeals for the Second Circuit. He’s been there ever since.

Lumbard thinks like an old trial lawyer—skeptical, practical, cagey. His most famous aphorism hangs, framed, in the offices of judges and lawyers around the country. It says: “Never assume a goddamned thing.”

I found that out on my first day on the job, when I gave Judge Lumbard my appointment form to sign. He quickly scanned it and pointed to the last page.

“What’s that?” he asked.

“It’s my signature, Judge,” I replied.

“Who could read it?”

“Uh, I guess nobody.”

“Then what the hell good is it?”

“Uh.”

And then Lumbard let out the throaty laugh that reverberated so frequently about his chambers. Eighty-five-year-olds, as a rule, don’t spend much time in the company of twenty-six-year-olds, but this one seemed to take an almost physical sustenance from the impatient, enthusiastic new charges who arrived each year. There was absolute freedom of speech in the Lumbard chambers and absolutely no majority rule. Still, whatever the subject, whether a knotty copyright problem or the pitching troubles of his (and my) beloved New York Mets, the judge did ultimately give a fair hearing to those of us whom he called, in mock solemnity, his “Assistant Judges.”

I had just settled into my clerk’s routine when Attorney General Meese held his November 25, 1986, news conference announcing the diversion of funds to the contras. Lumbard took a special pleasure in the appointment of the special prosecutor, his friend Lawrence Walsh. Lumbard had also played an important role in the law governing special prosecutors. From the time the Ethics in Government Act passed in 1978 until 1985, he had served on the three-judge court that selected the independent counsels.

On January 7, 1987, Judge Lumbard’s best friend, Judge Walter Mansfield, died suddenly. For more than forty years, the two men had been close colleagues, first in private practice and then on the bench. Lumbard, however, took Mansfield’s death with equanimity. At eighty-five, he was well-practiced in the somber art of losing friends. We started fielding calls about funeral services for Mansfield. I took one from Guy Struve, who phoned the day after Mansfield’s death. Struve had clerked for Lumbard from 1966 to 1967 and served as the unofficial head of the Lumbard clerks’ alumni association. Struve was calling on behalf of Lawrence Walsh, who wanted to attend the Mansfield rites.

“Jeff,” Struve said, “There’s another matter that I’d appreciate your raising with Judge Lumbard. We at the OIC [Office of Independent Counsel] are starting to build up our staff, and Judge Walsh wanted to know if Judge Lumbard would recommend some particularly outstanding young lawyers to us.” Struve made his request as if “particularly outstanding” were a distinct category, like “brown-haired lawyers” or “admiralty lawyers.”

Would I ask Judge Lumbard if he had any recommendations? I bit my lip and told Struve, ah, sure.

—

EXCEPT for those with box scores attached, the first newspaper stories I read to conclusion were those about Watergate. It was two months before my twelfth birthday when five men broke into Democratic party headquarters. The aftermath of this bungled burglary attempt constituted the dominant political event of my childhood. I developed the disdain for Richard Nixon that was all but obligatory on the Upper West Side of Manhattan—I recall my first taste of champagne on the night he resigned, August 8, 1974—but the stories that captured my attention were of the young lawyers working for Special Prosecutor Archibald Cox, who seemed, through the prism of television, like they were changing the world.

Nixon’s secretary, Rose Mary Woods, earned an unsought immortality during that period for her improbable tale of how she created the eighteen-and-a-half-minute gap on one of the critical White House tapes, but my chief memory of that story was how it came out. Woods was forced to spill her version of the facts under the barbed interrogation of a prosecutor named Jill Wine Volner. Volner, I remembered reading with astonishment, was just thirty years old.

The Mets (as well as others) had taught me that the good guys didn’t always win, but Watergate seemed a happy exception to that rule. Volner and her colleagues appeared on my television lugging big briefcases up the steps to Washington’s federal courthouse, and they emerged to take credit for one triumph after another. One by one, their targets were photographed marching alone through the gates of federal prisons: H. R. Haldeman, John Ehrlichman, even John Mitchell, the former attorney general of the United States. The Watergate prosecutors fought the battle for the White House tapes all the way up to the Supreme Court and then won that struggle, too, in a case with the resonant title of United States v. Nixon.

To my eyes, it looked less like a job than a crusade—and I wanted to join the next one.

—

WHEN Lumbard returned to his chambers, I told him of Struve’s request, skipping the business about their wanting “particularly outstanding young lawyers.” And knowing the judge’s preference for bluntness, I charged ahead. “You know, Judge, this is exactly the kind of job I’ve always wanted to do. Could you put in a word for me with Struve?” Lumbard smiled enigmatically and changed the subject.

The judge must have said something because Struve called me the next day to set up an interview. A day later, I visited Davis Polk’s dowdy offices near Wall Street. After bluffing my way through the preliminaries of my interview and trying not to appear too anxious for the chance, I was being ushered out of the conference room when I was seized by panic. There was a vital piece of information that I felt I should, in fairness, tell Struve. The cover-up, I reminded myself, is always worse than the crime.

“I’m sorry to rush back in,” I said, “but you should know that I’m not a member of the bar yet.” A flicker of discomfort passed over his face. I tried to recover. “But I’m scheduled to take the bar exam next month and, uh, I hope to pass.” With a clear conscience, if not high hopes to get the job, I was again politely shown the door.

Bar member or not, I was hired the next day and told to report to a Walsh staff meeting in Washington on January 31. I ran into Lumbard’s office and thanked him profusely both for recommending me and for allowing me to leave my clerkship early. “Ah, hell,” he growled, “it’s a once in a lifetime opportunity. And you don’t think you’re irreplaceable, do you?”

Astonished by my good fortune, I returned home and cranked up my stereo to play a favorite Elvis Costello song over and over again—a raucous tune about the fall of a decrepit empire. Sure, I thought, we would prosecute some crimes and put some people away. But that would only be the start. The Walsh office would take on Reagan and all the president’s men, with their contempt for the Constitution, disdain for the Congress, and hostility to the truth, the qualities epitomized by the diversion scheme. We had nothing less than a blank check to uncover and rectify the misdeeds of a corrupt and dishonorable administration. We wouldn’t stop until we reached the top.

And then I played that song—“Oliver’s Army”—one more time.

—

ON the last day of January 1987 I walked for the first time up the same courthouse steps that I had seen dozens of times on television during the Watergate proceedings. On that frigid morning, I joined almost twenty people crowded into the chambers of the late Judge Edward Curran of the federal court for the District of Columbia. Curran had retired in 1971, and his offices remained vacant until the Walsh team disturbed its dusty serenity shortly after the first of the year.

Only a real estate agent would have described the space as having three rooms. There was one spacious office—for the judge—and several appended corridors lined with now-obsolete law books. Three phones rang constantly and were answered occasionally. The only work the staff accomplished took place in a tiny warren of offices that the Federal Bureau of Investigation (FBI) had granted to us in the basement of its headquarters, three blocks up Pennsylvania Avenue.

Walsh had scheduled a staff meeting, his second, and the participants plastered themselves against the walls of his office like freshmen at a high school dance.

Yellow pad on his knee, Guy Struve—rhymes with (and otherwise unrelated to) “groovy”—sat closest to Walsh. Struve started out each day by retrieving a full box of sharpened Mongol brand number-two pencils and placing the box in his jacket breast pocket. As soon as a pencil developed the slightest dullness, he would replace it with another from the box. The process would continue all day. The fate of the pencils returned to the box always remained a mystery. Struve seemed only to use brand new pencils. Was there somewhere a closet full of thousands of perfectly good pencils which Struve had scorned? Not that we ever found.

The most cohesive group of lawyers at the meeting, and those collected around Struve, had come with him from Davis Polk. Chris Mixter, Louise Radin, and Geoff Berman all wore the practiced look of “the associate,” attentive and respectful.

Next to them sat Bob Shwartz, scholarly, confident, and, in his late thirties, an elder in this group. He had been a white-collar crime prosecutor in New York and had left a partnership with the New York firm of Debevoise & Plimpton to run Walsh’s “flow of funds” investigation. It would be his job to follow the money trail of the arms sales to Iran—who had it and who got it. He, too, had a retinue from his firm: Vicki Been and Bruce Yannett.

Occupying the seat closest to Walsh on his opposite side was Paul Friedman, the president of the District of Columbia Bar Association. He was working part-time for Walsh, helping to ease him into the nuances of Washington criminal practice. He was also temporarily in charge of the second of the three investigating teams, the one looking at the White House and the NSC, focusing on the shredding, lying, and other obstructing of the investigations.

Striding into the meeting late came a figure noticeably different from the lawyerly types who preceded him. John Keker, slick, fortyish, wearing a tie that looked like a postimpressionist lithograph, came from San Francisco and looked it. But he had had a career more like a senatorial candidate than a flower child: Princeton, Vietnam vet (two inches of his left arm lost to an enemy grenade), Yale Law School, clerk to Earl Warren, founder of a respected criminal defense firm. It was Keker’s first experience as a prosecutor, and he was charged with investigating the Central American side of Walsh’s mandate—how North and others had provided aid to the contras in Nicaragua after Congress banned United States assistance to the rebels.

Like the cool kids who sat in the back of the school bus, one last clique deliberately separated themselves from those whom they suspected of trying to curry favor with Judge Walsh. They were the prosecutors: John Douglass had used his soft Virginia drawl to convict Ronald Pelton of spying; David Zornow, baby-faced but wary, had just helped convict Bronx party boss Stanley Friedman of racketeering; and Michael Bromwich, bearded, balding, and rabbinical, had recently been named the top narcotics prosecutor in the Manhattan United States attorney’s office. Surveying their colleagues, they would note (with little prompting) that they, the prosecutors, were the pros—they knew what they were doing.

In this assembly, I was anxious for a familiar face and found one. “Cliff Sloan!” I said, recognizing an acquaintance from law school. Sloan possessed an almost aggressively unassuming manner—he ended most sentences with a mumbled “and stuff”—but he had been a dazzling success in virtually everything he’d done in life. He had run a congressman’s office, graduated at the top of his Harvard Law School class, and clerked for Justice John Paul Stevens. I was unsurprised to see him in this setting—and relieved to have someone to sit with.

“With a group this big,” Walsh began promptly at half past ten, “we should be done already.” The jibe passed unnoticed. But we soon learned it was the way Walsh started every meeting—and most every conversation. We called it “the needle,” a seemingly unconscious flick of negative reinforcement to start the day.

Could he really, as the newspapers said, have just had his seventy-fifth birthday? “Judge Walsh,” as I learned to address him, retained the sinewy build of an athlete. His three-piece suit, expertly cut from gray wool, hugged the contours of a six-foot, two-inch frame. His hair had gone mostly to silver but it gleamed like the ridges on a new dime.

A Walsh staff meeting unfolded like a decorous revival session; if you had something to say, you said it. The first speaker on this day was the lawyer who was facing the unenviable task of trying to disgorge documents from a reluctant Central Intelligence Agency (CIA). Then our office manager gave a rambling disquisition on office procedures, the gist of which was there weren’t any.

John Douglass turned the conversation back to substance by outlining a potential obstruction of justice case against North. It appeared, Douglass said, that during Meese’s weekend investigation back in November, North had engaged in massive shredding of key documents. The shredding had first been disclosed only a week after it happened, when the Los Angeles Times reported on November 27, 1986, that North was destroying papers even as Meese’s Justice Department team was supposed to be investigating the Iran initiative. The press seized on the shredding as the emblem of the corruption of the diversion scheme. And Walsh, ever sensitive to the attentions of the press, wanted immediate follow-up on the story. As he said with some irritation, “I’m still getting seven-eighths of my information from the press, sixty days after I was appointed.”

Walsh pressed Douglass for details. He said he was ready to move against North quickly. “You can’t play it safe. If you start to let a case like this hang around and let your moment pass,” Walsh said, “it may be trouble.” Ruminating for a moment on Douglass’s story of a desperate North hunched over the shredder, Walsh said, “It has a flavor and a picture to it. It might just remove some of the medals.” Walsh had seen North’s quivering assertion of the Fifth Amendment at a congressional hearing the previous month. He knew that Oliver North was no ordinary criminal. “I’m not looking for a defensive posture,” he said. “We want the public behind us.”

Douglass had few additional details. The key, he announced, would be getting a straight story from a key witness, someone named Vaughn, who had been less than forthcoming so far.

After we broke for lunch, I asked Sloan, who had preceded me on the staff by two weeks, “Who is this Vaughn who is so important?”

“Who?” he answered.

“You know—the one Douglass kept talking about.”

“Oh,” he smiled. “Not Vaughn, Fawn. Fawn Hall. She was North’s secretary.”

“Fawn Hall. Is that a real name?”

—

I WAS assigned to the “legal team,” which, under Struve’s direction in New York, was supposed to supply research and briefs to the flow of funds, NSC, and Central America investigating teams.

Our first important task was to assemble and secure the key documents in the case. To do so, the usual practice for prosecutors is to go official and issue subpoenas. The intentional violation of a subpoena, whether by destroying or hiding documents, is a crime: obstruction of justice. Prosecutors sometimes agree to negotiate the precise terms of compliance with subpoenas, but their very existence—with their looming threat of obstruction charges—makes a powerful investigating tool. The experienced prosecutors in the office wanted to send them to the administration right away, arguing that subpoenas would give us valuable leverage in a difficult area.

Walsh preferred to issue informal document requests, not subpoenas, to the key government players in our case—the White House, the NSC, and the CIA. President Reagan had offered his full cooperation with the independent counsel and congressional investigations, and given that promise, Walsh thought that subpoenas would look unduly confrontational. In any case, Walsh said, there would be no substantive difference between requests and subpoenas: they both would demand the same set of documents.

The consequences of our cooperative posture soon became apparent. On my first full day on the job, Walsh received word from Peter Wallison, the White House counsel, that Poindexter, the deposed national security advisor, wanted to examine his old files. Poindexter didn’t want to take anything, Wallison said, he just wanted to look things over. Did we have any objection?

At that point, we had scarcely examined any of the documents. We didn’t want one of our principal targets rummaging in his old files before we had that chance.

The problem was how to tell Wallison. Had we subpoenaed, rather than merely requested, Poindexter’s files, the White House probably would not even have considered allowing access to Poindexter. We, as lawyers, had to translate an instinctual reaction into a legal argument. The assignment—a fairly routine bit of legal research—went to me, my first.

The law was clear on the issue. Poindexter had no right to see his old papers, but if the White House wanted to show them to him, that was not prohibited either. I told Struve of my finding and drafted a letter to Wallison that fudged the issue, stressing that Poindexter could not insist on seeing the documents. Struve approved the text. As we lacked both a full-time secretary and a word processor, I sat down to retype it. I struggled to give the letter a professional look and presented my best effort to Struve. A demon of a proofreader, he noticed that I had squeezed in an extra letter on one of the lines. He frowned.

“You know,” Struve said, “Wallison might not be the only one reading this.”

Struve’s implication was clear. Our ace in the hole on this issue was public opinion: if reporters knew that the White House was giving special treatment to Poindexter, a known subject of a criminal investigation, it would raise a considerable stink. All that it would take would be for our letter somehow to leak to the press. The letter needed to be presentable. I returned to the keyboard, and the letter ultimately did its job with no leak required: Wallison never let Poindexter return to the scene of the crime.

—

I SKIPPED the February 24 staff meeting to begin the two-day bar exam in New York. As I walked home after eight mind-numbing hours in the company of inter vivos trusts and collateral estoppel, the afternoon New York Post banner headline jolted my stupefied brain: NORTH DROPS BOMB ON PROBE.

The colonel had filed suit to have the independent counsel law declared unconstitutional. The following day, a federal district judge in Washington, Thomas Jackson, had taken the extraordinary step of blocking the perjury indictment of former White House Deputy Chief of Staff Michael K. Deaver because his lawyers had filed essentially the same lawsuit as North’s had the day before.

The mere filing of North’s suit had no immediate, practical effect on the workings of our office. But Jackson took the accusation against the law seriously enough to stop the Deaver case cold. The curtain might come down on us as well.

Walsh, Struve, and Sloan, who had been meeting around the clock since North filed his case on February 24, struggled to plot a strategy to assure that our investigation would not be thwarted.

In our New York office the next morning, Struve told me the OIC would respond to the suits in two ways, one public and the other very private. The public reply would be to move swiftly to have the lawsuit—designated by North’s lawyers as North v. Walsh—dismissed. In fact, our preference would have been to try to change the name of the case as well. The instigator of a lawsuit assigns the case its caption, and the initiators of this one, North’s law firm of Williams & Connolly, knew that North v. Walsh—with its insinuation that a mere criminal suspect was charging an Olympian prosecutor (and not the other way around)—would get under our skin. It did.

Under the rules of the district court, we were permitted several weeks to respond to North’s charges. Struve wanted us to take just five days and submit our reply the first thing Monday morning—along with a request that Judge Barrington Parker, who had been assigned the case, give the matter expedited treatment. We would not, Struve vowed, stay on the defensive for long.

The chief basis for North’s objection to the independent counsel law was that it allowed a panel of judges to name the prosecutor. North argued that the Constitution permitted only the attorney general—and not members of the judicial branch of government—to name federal law enforcement officials. Indeed, prior to the Ethics in Government Act of 1978, from Teapot Dome to Watergate, the attorney general had always made the choice on the rare occasions when special prosecutors had been named. The private response was based on Walsh’s simple idea that history should repeat itself: the attorney general should name a special prosecutor in the Iran-Contra case: Lawrence Walsh. This “new” appointment would, of course, simply ratify the position that Walsh already held. A “parallel appointment,” Walsh called it.

The question was how to persuade Attorney General Meese to do it. Struve proposed another well-typed letter to the White House. This one would point out that the attorney general had the power to make the Walsh investigation essentially immune from constitutional challenge. Struve knew that the letter would put Reagan and Meese on the spot. If Meese did not give Walsh the parallel appointment, the White House would have to answer some embarrassing questions: Why didn’t the administration protect Walsh’s probe? What did the administration have to hide?

The very same day that Jackson entered his restraining order in the Deaver case, Walsh sent a polite but insistent letter about a parallel appointment to the White House. We couldn’t afford to wait for an answer, because we still had to reply to North’s suit. Struve assembled us in New York on Friday, February 27—about thirty-six hours after I finished the bar exam. We had three days to prepare our brief for filing on Monday morning.

As Walsh had benefitted from Struve’s loyal service, Struve too had learned the value of loyal apprentices—and no one was more loyal to Struve than Geoff Berman. A gangly six-footer who tried to camouflage his cherub’s face with a lawyerly scowl, Berman had become devoted to Struve and Davis Polk during his two years at the firm. And it was he who, on seeing the infant state of Walsh’s New York office, with its single, sorry word processor, had the least confidence in our chances for producing a creditable brief by Monday morning. “You know,” Berman informed us gravely, “Davis Polk has the best word processors in the city.”

Even if we had the best word processors, the task before us looked daunting. North’s brief was a paradigm of the Williams & Connolly style—powerful, rhetorical, slashing, and uncompromising—a searing indictment of the notion of an “independent” prosecutor. Only the president, they said, could appoint, supervise, and remove prosecutors. In many ways, this first North brief anticipated struggles that would repeatedly surface in the Iran-Contra affair. Here and throughout the case, North served as the eloquent champion of broad presidential powers—whether the issue was fending off perceived judicial intervention in criminal prosecutions or purported congressional meddling in foreign policy.

We had many possible avenues for reply. In the first place, we would argue that the law was constitutional. Also, we had an argument that comes instinctively to most lawyers—procedural. If North were allowed to bring this case, we would say—trotting out that most lawyerly of argumentative devices, the slippery slope—then anyone who was merely being investigated could tie up his pursuers for years in legal skirmishing.

But Struve had another idea for our brief, one that would, he hoped, work in tandem with the secret letter he had just sent to the White House.

Struve looked to the great Watergate case of United States v. Nixon for inspiration. The narrow ruling in that case stated only that the president had to produce the White House tapes in response to a subpoena; that precedent seemed dubiously relevant to the problem that Struve now faced. But Struve noticed one minor argument that Nixon’s lawyers had advanced: that the president did not have to comply with any subpoena issued by Leon Jaworski, the special prosecutor whom Nixon himself had hired. In essence, Nixon had argued that he was suing himself—a legal impossibility. The Supreme Court had given this argument the back of its hand, saying that Jaworski was no ordinary law enforcement official but one with “unique authority and tenure,” who was allowed to issue subpoenas like any other prosecutor.

The Nixon case alone, Struve argued, “established” that the independent counsel statute was valid under the Constitution.

Sloan was dubious. The situation in Nixon, Sloan pointed out, was actually very different from the one we now faced, because there the special prosecutor had been appointed by the executive branch and not by a court. The basis of North’s constitutional attack was that only the attorney general and not a court could appoint a special prosecutor.

“That’s exactly right, Cliff,” Struve said enigmatically, “and that’s what I want Williams & Connolly to say.”

Before we could question Struve’s opaque rationale, our lonely word processor conked out completely, and Struve was left with only one choice. Our team would move to Davis Polk to produce the brief. Hearing the news, Struve’s protégé Berman was jubilant, pumping his fist like a pitcher who had just completed a shutout.

The next seventy-two hours passed in a blur, as we worked around the clock and through the weekend to produce a finished product at around 4 A.M. Monday morning. We still had to make copies. Winking at me, Sloan asked Berman, “Geoff, are the Xerox machines here at Davis Polk any good?” Berman didn’t hesitate. “Oh, they’re great!” And so they were.

    
    
    —

NO sooner had we filed our brief on Monday, March 2, than we began to hear that the Justice Department was seriously considering giving us the parallel appointment. Reagan was scheduled to give a major speech on the Iran-Contra situation on Wednesday, and his handlers, we heard, wanted him to seize the initiative by announcing the parallel appointment of Walsh. It would be one way for the president to restore his credibility. But, knowing that they could not offer Walsh the parallel appointment if he wouldn’t accept its terms, the Justice officials promised to send us a copy of the appointing regulations before they were announced. Monday and Tuesday passed, however, and we saw no draft regulations.

On the morning of Wednesday, March 4, the day of the president’s speech, Justice finally showed us a copy of the regulations for the parallel appointment. A cover letter stated that Meese wanted to announce the issuance of the regulations that afternoon, so that Reagan could say that evening that he had guaranteed that the Walsh investigation would proceed.

The Department of Justice’s draft regulations looked like a first-year law student’s homework. Filled with typographical and grammatical errors, seemingly produced on an antique typewriter, the document hardly looked like the answer to a president’s problems. And the substance was even worse than the style. The regulations carried no guarantees of independence for the Walsh investigation. Meese was, in short, inviting us to work for him.

Struve decided to take Justice’s invitation to comment on the regulations literally. He wanted to confront Richard Willard, the assistant attorney general whose office had prepared the regulation. But Struve faced a time bind. He had to accompany Walsh to meet with Meese at the same time he wanted to reply to Willard. So he made his only choice.

“Cliff and Jeff,” Struve said, “I hesitate to send anyone as young as you two to negotiate with the Justice Department.” Then he paused. “But I suppose it will be all right because I am giving you no negotiating latitude.” This was Struve’s idea of a vote of confidence. “You are to tell Willard that we will accept the regulation only if we have exactly the same guarantees of independence that we have under the statute. Otherwise, no deal.”

Sloan and I raced across Pennsylvania Avenue to the attorney general’s enormous domain on Ninth Street. Running down those courthouse steps, I thought of the Watergate special prosecutors and their battles with the Nixon Department of Justice. They had held firm when Justice tried to make them bend. So, I promised myself, would we.

Willard greeted us icily. Sloan quickly made our point: we would accept a parallel appointment only if we would have the same independence as we had under the Ethics in Government Act. At first Willard did not protest and agreed to amend his draft with the statute as a model, but he reserved final judgment until he saw the proposal on paper. He invited us to work out the details with his deputy, James Spears.

“Siddown boys, I hear we got some work to do.”

That was our booming greeting as we arrived in the conference room next to Willard’s office. “James Spears, deputy assistant A.G., but y’all call me ‘Mit,’ ” he said, thrusting a beefy hand our way. Spears was presiding over a conference table that looked like it had been highjacked from a local kindergarten—with scissors, paste, and tape strewn in random array. Spears and his underlings had taken a photocopy of the statute and simply renumbered the sections to make it into a Justice Department regulation. Since Sloan’s and my mandate was not to allow any departure from the text of the statute, we could not have improved upon a photocopy as a place to start.

Shortly after the Meese-Walsh meeting, Struve joined us.

“Mr. Stroo-vay,” Spears mispronounced, “good to know you.” After recovering from his down home welcome, the born-to-pinstripes Struve endorsed the “Xerox strategy,” although Spears’ scrawled edits offended the punctilious New Yorker. Struve volunteered to serve as scribe for all changes on the document, which he accomplished by deploying the six-inch ruler he kept next to his pencils for just this kind of thing.

“No problem, no problem,” Spears said as we worked through the document. Finally, near the end of the process, Spears stopped and said, “Well, now, Guy, here we gotta talk.”

The section in question concerned removal of independent counsels—the provision guaranteeing our independence. This key section of the law permitted the attorney general to fire an independent counsel only for “good cause.” What did good cause mean? The statute didn’t say, but it explicitly delegated the authority to review any “good cause” removals to the same three-judge court that appointed the independent counsel. In other words, an independent counsel who was unjustly fired could be reinstated by the three judges. Struve wanted the same promise in the regulations; that is, if Meese ever wanted to dump Walsh, the prosecutor could try and persuade a judge to undo the dismissal.

Here Willard, who had also joined the meeting, balked. He wanted the attorney general’s decision to fire an independent counsel to be final and unreviewable.

An unspoken presence suddenly loomed over our debate: the specter of the one special prosecutor who had been dismissed, Archibald Cox, whom Richard Nixon had plucked from office and into legend in the Saturday Night Massacre of 1973. Ed Meese, we vowed, would never do that to us.

Neither Struve nor Willard would budge on the removal power. Willard passed word to the White House that we would not have a deal in time for Reagan’s speech.

As a final attempt at breaking the impasse, Willard asked his colleague Charles Cooper, the head of the Justice Department Office of Legal Counsel, to join the meeting. A loyal member of the Meese inner circle, Cooper was also, ironically, a key witness in the Iran-Contra case itself. Meese had chosen him to participate in the famous November 1986 weekend investigation at the White House.

Unlike Spears, Cooper’s Southern lilt addressed everyone with elaborate courtesy and curlicue locution. “You see, Guy,” he began, “May I call you Guy? We believe that allowing the courts to interfere with the operation of the executive branch is simply unacceptable. It’s not that we believe that we would ever have any problem with so fine a man as Judge Walsh. It’s our institutional responsibilities to the office of the president.”

Willard, however, would still not consent to judicial review. His narrow eyes fixed on Struve—he indulged in none of Spears’s or Cooper’s regional bonhomie—Willard said flatly: “We cannot do that to the presidency.” Struve would not move either. At 8:30 P.M., with the president’s speech over and our impasse still unresolved, Struve and Willard agreed to suspend the negotiations and talk again in the morning.

The next morning brought compromise. The heart of the Justice position was that the three-judge court that appointed independent counsels was itself unconstitutional; on that, of course, we disagreed. So both sides decided to gamble that their position would be supported by the courts. Now exchanging drafts by fax machine on Thursday morning, Struve proposed that a fired independent counsel could be reinstated by the three-judge court “if such court exists at that time….” Thus, in the event of a firing, the Justice Department could argue that the three-judge court was unconstitutional—that it didn’t “exist”—and that there was no judicial review. We were betting that the court’s existence would be upheld, that it would still “exist” to review a dismissal.

Willard apparently was willing to live with the uncertainty and accepted Struve’s language. Attorney General Meese signed the regulations giving Walsh the parallel appointment early in the afternoon of Thursday, March 5, 1987.

—

FOR me, the eight days before March 5 passed in a blur, an endless series of researching, drafting, and proofreading sessions, punctuated by negotiations with Justice and fired by Diet Coke. After work on Friday, I saw my wife for the first time in a week. Both of us had grown accustomed to the leisurely hours of my clerkship—not to mention the resulting enhancement of my cooking skills—so we were shellshocked by the separation during my frenzy of work. We turned on the evening news and thought about the prospect of a weekend together. Then Tom Brokaw ruined it.

“Oliver North,” the anchorman said, with the bemused smile that laymen use in reporting on complex legal machinations, “today filed a second lawsuit, this time charging that yesterday’s Justice Department appointment of Lawrence Walsh was unconstitutional.”

I knew this meant another weekend stationed at our word processors. Through the many years of our romance, I often marveled at McIntosh’s ability to concentrate over long stretches of time.

“McIntosh,” I said, tossing a pillow skyward, “you’re the hard worker in this family. I want a weekend off.”

No sooner had I begun to speculate about the implications of the second suit than the phone rang. It was Geoff Berman. “Guy would like us to get together at eight tomorrow morning to start drafting our reply in the second case.”

Now, the reason Struve wanted to use the Nixon case became clear.

In replying to the initial challenge to the independent counsel law, Struve had in the back of his mind that the parallel appointment might be in the works and that North would ultimately challenge it as well. So in responding to the lawsuit against Walsh’s appointment under the independent counsel law, Struve decided to lay the groundwork for the defense of his appointment under the Justice Department regulation. He did so by, in effect, leading with his chin in the first case. He had placed excessive reliance on the Nixon case in the hope that North would say that the prosecutor in Nixon was indeed different from the one established by the independent counsel law. Wagering that North’s lawyers would attempt to look reasonable, Struve thought they would say, “We don’t object to special prosecutors appointed by the president, only those appointed by a court”—thereby conceding the legality of the as-yet-nonexistent parallel appointment.

And that is exactly what North’s lawyers did. Williams & Connolly had replied to our brief in the first case on Wednesday, March 4, the day before Meese announced the parallel appointment. In their brief, they savaged our reliance on the Nixon case. With characteristic ferocity, Williams & Connolly said Nixon was “completely off point…irrelevant…essentially no response at all.” As Sloan had pointed out to Struve the week before, they said the special prosecutor in Nixon had been appointed by the president through the attorney general, not by some court—and that had made all the difference. Why? As they put it on page twenty of their brief: “Plaintiff North does not assert that the executive branch cannot properly delegate duties to an appropriately appointed special prosecutor and give him ‘independence’ from the attorney general and the president.”

Here was our concession. A principal tenet of the adversary system is to view everything an opponent says with skepticism, if not hostility. But a peculiar corollary to this practice kicks in when a lawyer identifies a concession by an adversary. Dimwits otherwise, opponents become sages when they trip up, even when, as is usually the case, the concession is inadvertent. Little brings lawyers more joy than trapping an unwary foe.

And Struve had a most Struvesque form of fun with this one sentence on page twenty of North’s reply brief. “Page twenty.” “Page twenty.” It became like a mantra in all of our many subsequent briefs on the validity of our investigation. Here, in the course of their brief on the constitutionality of the independent counsel law, North’s lawyers essentially conceded the constitutionality of the independent counsel regulation. As we sat down to reply to North’s second suit, we blazoned their concession all over our reply papers.

We wanted to make North look like a nuisance litigator, an instigator of frivolous lawsuits, in short, a lunatic. We pointed out that North had filed two lawsuits in less than two weeks—and we identified them in our papers as “North I” and “North II,” as if the procession of cases could be expected to continue indefinitely.

After another Sunday night with the peerless Davis Polk photocopiers, we staggered aboard the Monday morning shuttle to Washington with only one question remaining about the hearing: who should sit where.

To accommodate the press of attention, Judge Parker moved the argument to the ceremonial courtroom in Washington federal court, which features the standard arrangement of two ten-foot-long tables on either side of the lectern. Next to arguing a case, sitting at counsel table is the great prize of the legal profession. But this trophy has a price. An overfull counsel table risks making the other side look like a valiant underdog. We heard through the grapevine that Williams & Connolly, tenacious in pursuit of any edge, specialized in spare seating arrangements. Most judges view this agonized process as an enormous, even comic, waste of time. Still, we worried.

Sloan and I were invited to get to court early and look for an inconspicuous seat near the back. I, for one, was relieved to be sent to Siberia; the strain of the past two weeks left me doubting my ability to stay awake through even the most spirited debate.

By the time we arrived at court—a half-hour before the 1:30 P.M. scheduled start—the vast room had filled to capacity, and we had to talk our way past the guards. Inside, a nervous, almost giddy excitement prevailed, and it took an instant to see why: Oliver North himself was in attendance, his decorated uniform planted securely between his lawyers Barry Simon and Brendan Sullivan at his predictably lean counsel table.

On our side, chaos reigned. In dividing up the table, Struve had not figured on our erstwhile allies, the Department of Justice. The ebullient Mit Spears along with a handful of his colleagues had joined Struve. Then lawyers for the Senate and the House of Representatives—who had asked to be heard as amicus curiae, in support of the statute—invited themselves in as well. By the time the full group had assembled, it looked like a popular (if sedate) craps table on a busy night in Las Vegas. Edge to North.

Called by Judge Parker to the podium first, Struve made his points quickly and efficiently. Simon’s peripatetic performance bolstered our hopes for victory.

We did not have long to wait. Courtroom rumors—which emerge from the low-level buzz of reporters, law clerks, secretaries, administrative staff, and others less qualified to speculate—had Parker working feverishly on an opinion immediately following the argument. Near the end of the day on March 12, the gossip reached a crescendo, so I walked over to Judge Parker’s chambers to see what I could learn. The judge’s secretary met me at the door and said, “You’re just in time. Here’s the first copy.”

Reading as I rushed down the hall to Judge Walsh with my prize
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