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        Preface 

        The thirteenth edition of this textbook continues the legacy of Catherine Elliott and Frances Quinn. In bringing the law up to date and revisiting the text, I have endeavoured to honour their original vision to make legal concepts clear and engaging without compromising academic rigour. The heart of this textbook remains a commitment to using plain English and contextual explanation to thoughtfully demystify complex legal issues. I am honoured to continue their work, and promise to try and uphold the student-focused, clear approach they championed.

        Tort law – as well as society broadly speaking – has seen some significant changes since 2019 when the previous edition of this book was published. The Supreme Court has provided much clarity about the tort of defamation, misuse of private information is developing rapidly, and other areas of tort law have also seen thoughtful handling by our highest courts. I provide a small sample of key cases new to this edition below.

        It is a daunting task indeed to take over authorship of a text much beloved by students, and which has already seen the publication of no fewer than 12 editions. I would not have been brave enough to do this without the invaluable help and encouragement of the team at Pearson, with special thanks to Vicky Tubb, Rajrupa Das, and my extremely patient and long-suffering copyeditor, Kate Stone. 

        The majority of the text was completed by the end of August 2025, but I have endeavoured to state the law as at January 2026.

        Mariette Jones




        New to this edition
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	Manchester Building Society v Grant Thornton UK LLP [2021] UKSC 20 (negligent misstatement)
	Manchester Ship Canal Company Ltd v United Utilities Water Ltd '(No. 2)' [2024] UKSC 22 (nuisance)
	McCulloch v Forth Valley Health Board [2023] UKSC 26 (Bolam test) 
	Ovu v London Underground ltd (duty of care) [2021] EWHC 2733 (QB) (occupiers’ liability)
	Paul v Royal Wolverhampton NHS Trust [2024] UKSC 1 (psychiatric injury)
	Perry v Raleys Solicitors [2019] UKSC 5; (causation)
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	Trustees of the Barry Congregation of Jehovah's Witnesses v BXB [2023] UKSC 15 (vicarious liability)
	Uber BV v Aslam [2021] UKSC 5 (employers’ liability)
	URS Corporation Ltd v BDW Trading Ltd [2025] UKSC 21 (pure economic loss, duty of care)
	WM Morrison Supermarkets plc v Various Claimants [2020] UKSC 12 (vicarious liability)
	Wolverhampton City Council v London Gypsies and Travellers [2023] UKSC 47 (trespass to land)
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1Chapter 1 Introduction to tort law

        This chapter discusses:

	What a tort is.
	How torts compare to other legal wrongs.
	The roles of policy and fault in tort law.
	Alternative compensation methods for personal injury.
	Proposed reforms of the tort system.




2        What is tort?

        What do we mean by tort? The first thing you need to know is that tort relates to civil liability. It refers to a variety of ways in which one person may be held liable in law to another. These make up the law of torts by way of various nominate (named) torts. Examples of torts include trespass, negligence, nuisance and defamation. Employers could also be held liable to their employees, producers to consumers of their products, and occupiers to people on their land. The law of tort therefore covers a wide range of situations, including such diverse claims as those of a passenger injured in a road accident, a patient injured by a negligent doctor, a pop star libelled by a newspaper, a citizen wrongfully arrested by the police, and a landowner whose land has been trespassed on. As a result, it is difficult to pin down a simple definition of a tort; but, in broad terms, a tort occurs where there is breach of a general duty fixed by civil law.

        When a tort is committed, the law allows the victim to claim money, known as damages, to compensate for the commission of the tort. This is paid by the person who committed the tort (known as the tortfeasor). Other remedies may be available in addition to or instead of this. In some cases, the victims will be able to claim damages only if they can prove that the tort caused some harm, but in others, which are described as ‘actionable per se’, they need only to prove that the relevant tort has been committed. For example, landowners can claim damages in tort from someone trespassing on their land even though no harm has been done by the trespasser.



        Basic elements of a tort

        Most torts consist of all or some of the following elements:

	an act/omission by the defendant;
	causing harm/injury to the claimant;
	due to the defendant’s fault;
	resulting in a legally recognised claim.


        A good strategy is to learn the essential elements required for each tort. This means that you know exactly what the claimant must prove to succeed in their action for the specific tort. As a rule of thumb, you should consider: 

	what conduct makes up the tort;
	whether the claimant must also prove fault (and, if so, what type of fault); and
	whether the claimant must prove damage.




        Comparing tort with other legal wrongs

        Torts and crimes

        A crime is a wrong which is punished by the state; in most cases, the parties in the case are the wrongdoer and the state (called ‘the Crown’ for these purposes), and the primary aim is to punish the wrongdoer. By contrast, a tort action is between the wrongdoer and the victim, and the aim is to compensate the victim for the harm done. In criminal cases the parties are the Crown (prosecuting) the accused, whereas in civil cases, including those based on torts, the parties are the claimant and the defendant. It is incorrect to say that someone has been ‘prosecuted’ for negligence, or ‘found guilty’ of libel, as these terms relate to the criminal law (journalists frequently make this kind of mistake, but law students should not).

3        There are, however, some areas in which the distinctions are blurred. In some (quite rare) tort cases damages may be set at a high rate in order to punish the wrongdoer, while in criminal cases the range of punishments now includes provision for the wrongdoer to compensate the victim financially, although this is still not the primary aim of criminal proceedings, and the awards are usually a great deal lower than would be ordered in a tort action.

        There are also cases in which the same incident may give rise to both criminal and tortious proceedings. An example would be a car accident, in which the driver might be prosecuted by the state for dangerous driving, and sued by the victim for the injuries caused.



        Torts and breaches of contract

        A tort involves breach of a duty which is fixed by the law, while breach of contract is a breach of a duty which the party has voluntarily agreed to assume. In other words, in tort the law sets the obligation, whereas in contract the parties themselves agree the obligation. For example, we are all under a duty not to trespass on other people’s land, whether we like it or not, and breach of that duty is a tort. But if A refuses to dig B’s garden, A can only be in breach of a legal duty if A and B have already agreed by means of a contract that A will dig B’s garden.

        In contract, duties are usually only owed to the other contracting party, whereas in tort they are usually owed to people in general, or specific groups of people (such as employees, pedestrians or other road users in the case of car accidents). While the main aim of tort proceedings is to compensate for any harm suffered, contract aims primarily to enforce promises, which are made as part of an exchange: typically, one party sells something and the other buys it, or one performs a service and the other pays them for it. For that reason, contract damages aim to put the claimant in the position they would have enjoyed had the contract been performed as promised, whereas tort damages aim to compensate for a loss caused by the defendant, by putting the claimant back in the position they would have held had the tort not happened. Preserving this distinction is part of the reason why the courts have traditionally been reluctant to allow tort claims for pure economic loss, where one party is trying to protect a gain they expected to make, rather than be compensated for an actual loss.

        Again, there are areas where these distinctions blur. In some cases, liability in tort is clarified by the presence of agreement. For example, the duty owed by an occupier of land to someone who visits the land is greater if the occupier has agreed to the visitor’s presence than if the visitor is actually a trespasser. Equally, many contractual duties are fixed by law, and not by agreement; the parties must have agreed to make a contract, but once that has been done, certain terms will be imposed on them by law.

        A defendant can be liable in both contract and tort. For example, if a householder is injured by building work done on their home, it may be possible to sue in tort for negligence and for breach of a contractual term to take reasonable care.



4        Tort and human rights law

        The Human Rights Act 1998 incorporated the European Convention on Human Rights into English law, so that the rights contained in the Convention can be enforced by English courts. Section 6 of the Act states that it is ‘unlawful for a public authority to act in a way which is incompatible with a Convention right’, and this change has made a substantial impact in several areas that traditionally would have been covered by tort law. As we will see in later chapters, actions can now be brought in situations where traditional tort law allowed no remedy – the cases brought against the police, covered in Chapter 7, ‘Negligence: Public bodies’, are perhaps the most striking examples, but human rights claims have also been brought in situations that would previously have been associated with nuisance, and claims for misuse of private information (more commonly, though not strictly correctly, known as privacy) have undoubtedly been brought where the real issue was damage to reputation, but defamation did not allow a remedy – most recently in Richard v BBC (2018).



        The role of policy

        Like any other area of law, tort has its own set of principles on which cases should be decided, but clearly it is an area where policy can be seen to be behind many court decisions. For example, in many tort cases one or both of the parties will, in practice, be insurance companies – cases involving car accidents are an obvious example, but this is also true of most cases of employers’ liability, clinical negligence and occupiers’ liability. The results of such cases may have implications for the cost and availability of insurance to others; if certain activities are seen as a bad risk, the price of insurance for those activities will go up, and in some cases insurance may even be refused. There is, therefore, an argument for saying that this should be taken into account when tort cases are decided. In some cases, judges do specifically refer to the issue of insurance, but more often it is not overtly mentioned yet still appears to be given consideration.

        In terms of simple justice, it may seem desirable that everybody who has suffered harm, however small, should find it easy to make a claim. In practical terms, however, the tort process is expensive and it is difficult to justify its use for very minor sums. The courts therefore have to strike a balance between allowing parties who have suffered harm to get redress, and establishing precedents that make it too easy to get redress with the result that people make claims for very minor harms. The English courts have often been resistant to upholding claims that would ‘open the floodgates’ – i.e. allow a large number of new cases to ‘flood’ the courts – which again brings policy into the decision.

        There are other practical concerns, too: it has been suggested, for example, that in the USA, where ordinary individuals are much more likely to sue than in the UK, medical professionals are inclined to avoid new techniques or to cover themselves by ordering costly and often unnecessary tests because of the danger of legal action. While it is clearly a good thing that dangerous techniques should not be used, medical science has always had to take certain risks in order to make new discoveries, and it may be that fear of litigation can stunt this process.

        These are difficult issues to weigh up, and traditionally English judges have avoided the problem by behaving as though such considerations played no part in their decisions, referring only to established principles. However, in recent years they have been more willing to make clear the policy implications behind their decisions: certainly the ‘floodgates’ argument mentioned earlier has been overtly referred to in the case law on both nervous shock and the recovery of economic loss in negligence (see Chapter 5, ‘Negligence: Psychiatric injury’, and Chapter 6, ‘Negligence: Economic loss’).

5        In recent years, Parliament has produced legislation which encourages, and in some cases obliges, the courts to specifically address areas of policy in deciding tort cases. Section 1 of the Compensation Act 2006 states that when considering whether a defendant should have taken particular steps to meet a standard of care, a court:

        may … have regard to whether a requirement to take such steps might–

        	(a) prevent a desirable activity from being undertaken at all, to a particular extent, or in a particular way; or
	(b) discourage persons from undertaking functions in connection with a desirable activity.


                    



        Similarly, section 3 of the Social Action, Responsibility and Heroism Act 2015 states that when considering the steps that should have been taken to avoid a risk, a court ‘must have regard’ to whether the injury or damage occurred when the defendant was acting for the benefit of society or any of its members, whether the defendant ‘demonstrated a predominantly responsible approach towards protecting the safety or other interests of others’, and whether they were ‘acting heroically by intervening in an emergency to assist an individual in danger’.

        In fact, it was already a long-established principle that the courts could take into account the social benefit of an activity when deciding whether the defendant’s actions were reasonable (see Watt v Hertfordshire County Council (1954), in Chapter 3, ‘Negligence: Breach of the duty of care’). Both sets of statutory provisions appear to have been a response to claims that Britain has developed a ‘compensation culture’ in which people are too ready to sue over trivial events, rather than take the measures that were required to actually solve a problem.

 

        Explore

        Read the case Watt v Hertfordshire County Council. Do you agree that the provisions in the Compensation Act mentioned in this chapter already existed under common law?

 

6 

        The bigger picture 

        A compensation culture

        Over the past decade or so, both the media and politicians have frequently suggested that Britain has a ‘compensation culture’, in which people have become too ready to sue over trivial events, and in which it has become common to try to blame someone for events which would once have been seen as nothing more than accidents. Added to this is a perception, fed by the press and social media, that it is very easy to sue for negligence: it is, for example, often mistakenly believed that the British courts allowed a claim against McDonald’s by a woman who was scalded because her coffee was too hot, when in fact the decision was that of an American jury; and during the snowy weather of winter 2017, for example, it was widely (and incorrectly) reported that anyone who cleared the snow from outside their house was at risk of being sued if someone slipped on the pavement. The result, it is argued, is that society has become risk-averse, with examples being quoted of schools refusing to take pupils on adventure trips, and people being reluctant to rescue someone in trouble in case they are sued if the rescue goes wrong.

        In fact, when the government set up a taskforce to investigate the issue, its report, Better Routes to Redress, found that the number of people suing for personal injury had decreased in recent years, and there was no statistical evidence that a compensation culture actually exists. As you will discover when you read the next chapters, it is not legally possible in England to claim in negligence for trivial accidents that are nobody’s fault, and while it is true that McDonald’s were sued for selling excessively hot coffee in the USA, an attempt to bring a similar claim in the English courts failed. As the President of the Association of Personal Injury Lawyers, Brett Dixon, put it in an article for the Law Society Gazette:

        … compensation is not paid for any old accident … at the heart of any debate involving personal injury compensation is an injured person (and their family) whose life has been turned upside down through no fault of their own.

                    

 

        As for the measures introduced by the Compensation Act and the Social Action, Responsibility and Heroism Act, he says:

        … the issue needed education, not legislation, and the approach carried a risk that it could cause more harm than good, by encouraging have-a-go heroes to act recklessly. It all stems from a lack of understanding about the difference between an accident and negligence.

                    

 

        Compensation claims clearly do have the potential to cause problems for publicly funded services such as the National Health Service (NHS): in 2017, the National Audit Office warned that if current trends persisted, annual costs could reach £3.2 billion a year by 2020. In fact, payments for claims cost £2.8 billion in 2023/24 (up 6.8% on 2022/23), which still shows a worryingly marked increase, with obvious implications for the amount of money available to spend on care. It has been suggested that claims could be capped, but opponents argue that a better solution would be to focus on reducing the mistakes that make such claims possible and/or to set up a dedicated system for NHS complaints that would investigate claims, provide redress, and put measures in place to stop mistakes recurring, which would be cheaper and more efficient than the tort system, and be a less adversarial approach (see later in this chapter).

 



        Tort and the requirement of fault

        Most torts require that the defendant was at fault in some way. This means that, in order to be liable, the defendant must have deliberately acted wrongfully (intention), or there must have been something they could reasonably have been expected to do to prevent the harm they caused, which they failed to do (negligence/recklessness). However, there are a few torts which can be committed without the defendant being at fault in any way. These are known as strict liability torts. Whether or not a tort requires fault has an impact on how easy it is to claim under that tort, since it is clearly much easier simply to prove that a defendant has done a particular act or caused a particular sort of damage than it is also to have to prove that they acted deliberately or could have taken steps to avoid the damage. There is therefore a certain amount of debate about whether more torts should be made no-fault (and therefore strict liability) in order to give better protection to potential claimants. In some countries, for example, there are no-fault systems for claims involving car accidents and for clinical negligence. This issue sometimes comes up in law assessments, so it is useful to understand some of the arguments for and against a requirement of fault.



7        Reasons for a requirement of fault

        Control of tort actions

        The fact that a claimant must usually prove fault limits the number of tort actions brought, and helps prevent the courts from being overloaded and potential defendants being exposed to very wide and unpredictable liability.

        Laissez-faire policy

        The modern tort system arose in the nineteenth century, when the doctrine of laissez-faire was prominent. This argued that individuals should be responsible for their own actions, with as little intervention from the state as possible. People were not required actively to look after each other, only to avoid doing each other harm, and they would only be expected to make amends for such harm as they could reasonably have avoided doing – in other words, not for harm caused when they were not at fault. It was considered best for the state to provide a framework of rules so that people could plan their affairs, but to intervene in those affairs as little as possible.

        Deterrence

        The requirement of fault is said to promote careful behaviour on the basis that people can take steps to avoid liability, whereas under strict liability it would be beyond their control, leaving little incentive to take care.

        Wider liability would merely shift the burden

        Compensation is designed to shift the burden of harm from the person who originally suffered the harm to the person who pays the compensation. It moves, rather than cancels out, the loss. As a result, it can be argued that it is better to let the loss lie where it falls unless some other purpose can be served by providing compensation. A fault requirement adds an additional purpose, that of punishing the wrongdoer and deterring others.

        Accountability

        The requirement of fault is a way of making people pay for what they have done wrong, which appears to be a deep-seated social need – even though in many cases it is actually an insurance company which pays, and not the person responsible.

        Strict liability merely reverses the burden of proving fault

        Almost all strict liability torts allow the defendant to plead the contributory fault of the claimant as a defence or as a factor which should reduce damages. In practice, therefore, strict liability often amounts to nothing more than a reversal of the burden of proof.



8        Arguments against a requirement of fault

        Unjust distinctions

        The result of the fault principle is that two people who have suffered exactly the same injuries may receive very different levels of compensation. For example, John and Jamal both lose the use of their legs in separate car accidents: in Jamal’s case, the driver is proved to be at fault; in John’s, the driver is not. They both suffer the same degree of pain; they both experience the same impairment and, as a result, face similar disabling barriers and challenges. Yet Jamal may win thousands of pounds in damages to help him cope with those problems, while the most John can hope to receive are benefits provided by the social security system. As we shall see further on, some countries have partially replaced tort law with no-fault compensation schemes aimed at dealing with this problem. A no-fault scheme could compensate not only accidents but also hereditary and other disabilities and illnesses, on the basis that the problems are the same, regardless of cause.

        A related issue is that tort compensation aims to compensate the claimant’s actual loss, so that the more someone was likely to earn, the more compensation they will receive. Given that effectively society is paying those damages, through insurance premiums and their passed-on costs, it can be argued that it would be fairer to have a no-fault system that could compensate according to need.

        Illogical distinctions

        Even if it is admitted that the potentially huge number of tort actions has to be limited in some way, proof of fault is not the only means by which this could be done, nor is it a particularly logical choice. It appears to be the result of a policy decision that it is sometimes just to reward defendants who have been careful, by protecting them from liability for the consequences of their actions. Quite apart from the fact that fault is difficult to prove, and failure to prove fault does not mean that fault did not occur, it is difficult to see the logic of this approach when the wrongdoer is insured and would not personally lose anything by paying damages.

        Lack of deterrence

        The practical deterrent effect of fault liability is debatable. First, the generalised duty to take care is too vague to influence behaviour much. Second, in many cases the tortfeasor will be well aware that damages will be paid by their insurance company. Motorists are obliged by law to take out insurance against accidents, as are most employers, and many professional organisations run negligence insurance schemes for their members. It can be argued that defendants also know that a claim may result in higher premiums, but it is debatable whether this is actually much of a deterrent, especially in business situations where the cost can simply be passed on to consumers via higher prices.

        Of course, cost may not be the only deterrent; bad publicity can be equally powerful, if not more so. However, large corporations with good lawyers can largely avoid such publicity by negotiating an out-of-court settlement which includes a condition that the claimant does not reveal details about the case or the settlement. In such a case, claimants’ chances of recovery seem to depend not on fault, but on the amount of pre-trial publicity they can drum up.

        Tort should compensate and not punish

        It can be argued that it is not the job of tort to punish wrongdoers; that function properly belongs to the criminal law.

        Damages can be disproportionate to fault

        As we will see when we look at negligence, there are cases in which a very minor level of fault can result in very serious consequences. There can be a huge disproportion between the degree of defendants’ negligence (which may only be a momentary lapse in concentration) and the high damages that they subsequently have to pay.

9        Expense

        The need to prove fault increases the length, and so the cost, of tort cases. This increases the proportion of money that is spent on operating the tort system rather than compensating claimants.

        Unpredictability

        The fault principle adds to the unpredictability of tort cases, and so increases anxiety and pressure on the parties. This is generally more of a problem for claimants, who will often be involved in a court case for the first time, than for defendants, who will usually be supported by an insurance company which has wide experience of such cases. The practical result is that claimants may feel pressured into accepting settlements worth much less than they could have won if they had gone to court.

        Problems with the objective standard

        Fault is judged by reference to an objective (universal) standard of behaviour, which ignores the knowledge or capacity of the individual; this can mean that someone is legally at fault when we would not consider them to be at fault morally, or at least not to the degree suggested by the law. For example, the law requires an objective standard of care from drivers, and it expects this standard of care equally whether after 20 years of driving experience or 20 minutes.



        Alternative methods of compensation for personal injury

        A hundred years ago, the law of tort, with all its flaws, was almost the only way of gaining compensation for accidental injury, but its role has declined with the development of social security and insurance. In these regimens, the issue of fault is usually irrelevant.



        The social security system

        The vast majority of accident victims who need financial support get it not from the tort system, but through social security benefits. This is because most accident victims do not sue anybody, whether because the accident was not (or cannot be proved to be) someone else’s fault, or because they do not realise they can sue, or because for some reason, such as cost, they decide not to. They may be unable to work for a long period or even permanently, meaning, unless they have insurance, state benefits will be their only means of financial support. Benefits vary depending on the person’s needs, and how much they have paid into the system while working, but are unlikely to provide for more than the bare essentials of life – unlike tort compensation, which is designed as far as possible to give an accident victim back the standard of living they enjoyed before the accident.

        The social security system tends to provide support for injury victims more quickly and with less uncertainty than the tort system, but its drawbacks are the very low levels of support and the continuing stigma attached to accepting state benefits. Tabloid newspapers, for example, routinely refer to benefits as ‘handouts’, when the recipients may in fact have been paying into the social security system for years through tax and national insurance.



10        Insurance

        A whole range of policies provide insurance cover in many potentially dangerous situations. Two of the most important sources of accidents are road traffic and industry, and statute makes it a criminal offence for either vehicle users or employers to be without adequate insurance (under the Road Traffic Act 1988 and the Employers’ Liability (Compulsory Insurance) Act 1969, respectively). In addition, the Motor Insurers’ Bureau, an organisation set up by the insurance industry, gives money to traffic accident victims where the driver is either uninsured or unidentified (as in the case of a ‘hit and run’ accident). Many people take out household insurance, which usually covers occupiers’ liability. Three main types of policy provide compensation where accidental death or injury occurs: life assurance, personal accident insurance and permanent health insurance.

        In many cases, employers provide a variety of benefits which may also be available to accident victims. There may be lump sums payable under occupational pension schemes where death or injury lead to premature retirement. Some employers offer sick pay at higher rates and for longer periods than the statutory scheme, although this rarely exceeds six months on full pay.



        Compensation for victims of crime

        There are additional sources of financial help for those who are injured as a result of crime. The Criminal Injuries Compensation Scheme compensates victims of violent crime, and those injured while trying to prevent crime, for pain and suffering and loss of amenity (meaning loss of the ability to lead a full life through injury).

        The sums awarded are based on a tariff, which allocates specific sums to different levels of injury. Traditionally, the tariff amounts were similar to those which a court would pay out for the same sort of injury if a tort claim were made. In 2012, however, against a great deal of opposition, the government made radical changes to the scheme, removing compensation for the lowest levels of injury, and cutting the amounts given to those in the middle range. The Criminal Injuries Compensation Scheme also offers compensation for loss of earnings for those unable to work after an injury, but at a lower level than a tort claim would. In practice, the scheme provides a remedy where a person’s rights in tort are useless because the assailant has not been identified or would be unable to pay substantial damages if sued.

        A second source of compensation for victims of crime is the compensation order, which courts can make against those convicted of crimes in order to pay for any damage they have done in committing the crime. The orders can cover compensation for personal injury or for loss of or damage to property; in practice, most are for theft, handling stolen goods and criminal damage.



        The NHS complaints system

        Since the mid-1990s, claims against the NHS for clinical negligence have been increasing, and by the turn of the century cost the NHS over £1.4 billion a year in compensation and legal fees. As a result, in 2001 the National Audit Office looked into the issue of negligence claims against the NHS, and concluded that money could be saved, and complaints dealt with more efficiently, if a new system specifically for NHS complaints were created.

11        The National Audit Office pointed out that research showed that in many cases financial compensation was not the patient’s main aim. Often, they were more interested in getting a genuine explanation of what had gone wrong, an apology, and some kind of reassurance that action would be taken to prevent other people being injured by the same sort of mistake. It was when the NHS failed to meet these needs that attitudes tended to harden, leading people to sue for compensation. The report concluded that if measures were put in place to address these issues, fewer legal cases might be brought.

 

        Explore

        Read Making Amends. This report contains useful material for essay questions on the tort system and the fault principle.

 

        A further report was produced in 2003 by the Chief Medical Officer, Liam Donaldson. In Making Amends, he, too, recommended the creation of a new scheme for NHS complaints, which would make it easier to get not just compensation, but also acknowledgement of mistakes, and care and rehabilitation to deal with the results of the clinical negligence. The emphasis in the report was on creating a system in which, instead of the patient having to prove fault and the NHS attempting to fight claims, NHS staff would be encouraged to admit mistakes, and the organisation would take responsibility for improving practice by learning from such mistakes.

 

        Explore

        Read the National Audit Office’s report Handling Clinical Negligence Claims in England, which contains useful material on the costs of the tort system.

 

        The government’s response to Making Amends was the NHS Redress Act 2006. It created an NHS Redress Scheme which, as the explanatory notes to the Act explain, provides ‘investigations when things go wrong, remedial treatment, rehabilitation and care where needed, explanations and apologies, and financial compensation in certain circumstances’ without the need to go to court. Patients who accept redress offered under the scheme waive their right to take legal action.

 

        Explore

        Read the NHS Redress Act 2006. How far do you think its provisions meet criticisms of the tort system?

 

12        The Act is what is known as an enabling Act, which sets out a broad framework for the scheme and then permits the detailed rules to be put in place by means of secondary legislation. It was passed in November 2006, and the government then began consulting with interested parties before deciding on the details of how the scheme would work. It was eventually decided that the scheme would be piloted in Wales, and a new NHS redress scheme began operating there in April 2011. The idea of the scheme is to encourage the NHS to be more receptive of complaints rather than taking a defensive attitude, and to simplify the way straightforward, relatively low-value claims are dealt with.

        The scheme only applies to claims worth up to £25,000, and allows patients to make a claim verbally, by post or by email. The scheme obliges the relevant NHS trust to investigate the complaint, respond to the patient, and assess whether the actions complained of have caused harm to the patient. Where there is negligence, as well as paying financial compensation, which can include the cost of any remedial treatment required, the trust should give an apology and a clear explanation of what went wrong, and have an action plan in place to make sure the same thing does not happen again to someone else. No studies have yet been done to assess how well the scheme is working, but there have been criticisms that allowing trusts to investigate themselves means that the investigations cannot be considered fully independent and unbiased.

 

        Explore

        Read about the NHS redress system in Wales. What problems do you think it addresses?

 

        No plans have yet been made to extend the scheme to England, and proposals for an improved process for clinical negligence claims worth up to £25,000 were put on hold with the change of government in 2024. Despite urgent calls for reform, including in Parliament in 2022, clinical negligence claims have continued to grow and currently cost the NHS more than £2 billion per year.



        Special funds

        Highly publicised accidents involving large numbers of victims, such as the sinking of the Herald of Free Enterprise ferry off Zeebrugge, and the King’s Cross underground and Grenfell Tower fires, sometimes result in the setting up of special funds to compensate the victims.



        No-fault systems

        The social security and insurance arrangements run alongside the tort system in England. However, in some countries tort liability in particular fields has been completely replaced by a general no-fault scheme of compensation. The main benefits of this are that similar levels of harm receive similar levels of compensation, regardless of whether fault can be proved, and that the money spent on administering the tort system, and providing legal aid in tort cases, can instead be spent on compensating those who have suffered harm. It should be pointed out here that tort is a notoriously uneconomical way of delivering benefits to those who need them: the 2017 survey of clinical negligence claims by the National Audit Office found that in 2016/17, the claimant’s legal costs exceeded the damages awarded in 61 per cent of claims settled. A new report on the scale of negligence claims’ costs is expected at this text’s publication date.

13        The most notable no-fault scheme is that which was created in New Zealand in 1972. The system, run by a body called the Accident Compensation Corporation (ACC), is funded by a combination of money from the state and levies on earnings, petrol prices, businesses and motor vehicles. It provides compensation for injury caused by any kind of accident, or which develops gradually as a result of the victim’s job, or which is caused by medical treatment, or sexual assault or abuse. It pays for the cost of medical treatment and rehabilitation, and provides those who cannot work as a result of their injuries with compensation amounting to 80 per cent of what they would have been earning before the injury. Where an accident victim dies, the scheme pays compensation to their dependants, again amounting to 80 per cent of what the victim was earning. There may also be payments towards other costs resulting from the injury, such as home adaptations, help at home, transportation or, for child victims, help with schooling. The scheme requires claimants to prove their injuries, using medical evidence, but they are not required to prove that anyone else was at fault, and they can claim compensation even if the injury was partly their own fault. The role of the ACC is to provide such practical help as is needed for victims to get back to work and everyday life as soon as possible, rather than to provide the kind of large payouts that tort systems tend to do. The ACC also has an accident prevention role, advising the public, companies and organisations on how to stop accidents happening in the first place.

 

        Explore

        Read about New Zealand’s no-fault compensation scheme. Do you think such a system should be introduced in the UK?

 

        In the USA, some states have established no-fault schemes for victims of road accidents, although there is considerable variation between these schemes and their effect on any potential tort claim. In most of these states motorists have to buy no-fault insurance cover up to the limit imposed by their state, and the driver and anyone else injured by the vehicle can make a claim. Non-pecuniary loss, such as pain and suffering, is still covered by the tort system, and in some states claims for non-pecuniary loss can only be brought if the case is particularly serious. At first the schemes led to a reduction in insurance premiums in states with no-fault insurance, but in recent years premiums have risen, and a number of states have now abolished their no-fault systems and returned to traditional tort principles (see the end of this chapter for further reading on why this happened).

        Although most no-fault schemes have been created in the context of transport accidents, in New Zealand, Sweden, Norway and Denmark there are no-fault schemes for victims of medical accidents which were avoidable.



        Alternative methods of making wrongdoers accountable

        There are also alternatives to the tort system in terms of holding wrongdoers to account for what they have done. The criminal law is an obvious example, although it does not cover all activities which would lead to redress in tort. Highly publicised accidents, such as the 1960s thalidomide tragedy (see Chapter 11, ‘Product liability’) and the 2017 Grenfell Tower fire, often result in public inquiries, which aim to investigate why they happened and provide recommendations to prevent similar accidents.



14        Reform of personal injury compensation

        In the 1970s, the then government established a Royal Commission to study the various systems for compensating personal injury. The Royal Commission on Civil Liability and Compensation for Personal Injury, known as the Pearson Commission, reported in 1978 and remains the last large-scale examination of the way personal injury is compensated. It considered several alternative recommendations for reform, including replacing fault-based tort liability with a no-fault scheme, with a system which would place responsibility on the party best placed to insure against the risk. For example, where a pedestrian is knocked down by a car, it is obviously much more practical for the motorist to insure against such an accident than for the pedestrian to do so. Equally, it is easier for an employer to take out one insurance policy covering the whole workforce than for each employee to buy their own accident insurance. However, there would be cases where it might be reasonable to expect the victim to insure themselves against the risk, and in such cases any uninsured victim would have to bear the loss.

        The Commission concluded that, given the social security system in England, it was unnecessary to establish a full no-fault compensation system. It recommended that the tort system should still provide accident compensation, alongside the benefits provided by the social security system, but that there should be a shift in the balance between the two systems towards increased social security benefits. In particular, the report advocated that there should be improved benefits for the victims of industrial injuries and that a dedicated scheme should be set up for injuries caused by motor vehicles, as these were by far the largest category of accidental injury studied by the Commission and were also likely to be serious. The scheme would be financed by a levy on petrol.

        The Commission considered the idea of no-fault schemes for other particular types of accident. However, given the possible difficulties in defining the scope of such schemes and in financing them, it was decided that there were too many practical problems to make these a sound proposition. The idea of a general compulsory insurance was also rejected, on the grounds that it would be difficult to enforce, that some might not be able to afford it, and that it was not desirable to expect people to insure themselves against harm caused by others. Such a system would retain the high operational costs of the tort system, yet lose the advantage of making wrongdoers pay for the harm they cause.

        The Commission recommended that the tort system should be kept because of its deterrent effect and because ‘[t]here is an elementary justice in the principle of the tort action that he who has by his fault injured his neighbour should make reparation’ (Pearson Report of the Royal Commission on Civil Liability and Compensation for Personal Injury, Cmnd 7054, 1978, paras 245–63). It envisaged, however, that many small tort cases would no longer be brought if its recommendations on social security benefits were put into action.

        The Commission also suggested that two measures be taken to reduce tort damages. Non-pecuniary damages would be available only in the most serious cases, and the value of any social security benefits obtained as a result of injury should be offset against the damages awarded. This, it was suggested, was justified by the fact that both social security benefits and tort damages were ultimately derived from society at large and should not be paid twice.

15        The Pearson Commission was not a success, and its proposals were heavily criticised. The suggestion for a road accident compensation scheme, for example, was criticised as creating yet another ad hoc category in an already complex and fragmented system, when in fact road accident victims appeared to be one of the categories best served by the tort system. Shortly after the Pearson Commission reported, a Conservative government was elected, and, rather than increase social security benefits as the Commission had suggested, it set about cutting them, so there was no real opportunity for the social security system to play a larger role in accident compensation as the Commission had envisaged. By the late 1980s, it was generally assumed in the majority of Western industrialised countries that social security spending should be curtailed, and, despite changes of government in the UK, controlling expenditure on welfare benefits is still seen as a priority. Against this background, the Commission’s overall approach is obviously not going to be adopted. Only one significant move has been made in the directions proposed, with the advent of legislation to allow the value of social security benefits received by accident victims to be claimed back by the state from tortfeasors (see the section on set-offs in Chapter 18, ‘Remedies in tort’).

        The questions raised by the Pearson Commission did not disappear with it, however. In 1997, renowned academic Patrick Atiyah wrote a book called The Damages Lottery, which argued that as a means to compensate personal injury the tort system was inefficient, expensive and unjust. He proposed that tort claims for personal injury should be abolished and replaced with a no-fault scheme for road accidents, and with personal insurance against other accidents if people wanted to pay for it. In its 1999 report, Damages for Personal Injury: Non-pecuniary Loss, the Law Commission said several respondents to its consultation had argued for the abolition of the tort system on the grounds that high administration costs made it wasteful, that it rewarded only a small proportion of the ill and injured at vast cost to the public, and it was ineffective at deterrence. However, the Commission said that it could not consider these issues as its report was specifically concerned with the calculation of damages. The latest significant attack on the personal injury system has come from Supreme Court judge Lord Sumption, who has argued that since personal injury damages are effectively paid for by the whole of society, in the form of insurance premiums or the cost of premiums being passed on to consumers, it makes no sense to restrict compensation only to those victims who can prove fault. Equally, there is no rational reason for victims to be compensated for their entire loss rather than be given an amount to cover what society assesses to be their needs. The transcript of his lecture is well worth reading as it contains lots of useful material for essays on the fault principle (Sumption, 2018).

 

        Explore

        Read Lord Sumption’s lecture ‘Abolishing personal injuries law: a project'. There are some very interesting criticisms of the tort system here.

 



        Answering questions

        Think about this question.

        Compensation for personal injury arising from negligence relies on the claimant being able to prove that their injury is someone else’s fault. How satisfactory is a system based on proof of fault, and are there better alternatives? 
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OPS/js/highlightjs-line-numbers.js
// jshint multistr:true

(function (w, d) {
    'use strict';

    var TABLE_NAME = 'hljs-ln',
        LINE_NAME = 'hljs-ln-line',
        CODE_BLOCK_NAME = 'hljs-ln-code',
        NUMBERS_BLOCK_NAME = 'hljs-ln-numbers',
        NUMBER_LINE_NAME = 'hljs-ln-n',
        DATA_ATTR_NAME = 'data-line-number',
        BREAK_LINE_REGEXP = /\r\n|\r|\n/g;

    if (w.hljs) {
        w.hljs.initLineNumbersOnLoad = initLineNumbersOnLoad;
        w.hljs.lineNumbersBlock = lineNumbersBlock;
        w.hljs.lineNumbersValue = lineNumbersValue;

        addStyles();
    } else {
        w.console.error('highlight.js not detected!');
    }

    function isHljsLnCodeDescendant(domElt) {
        var curElt = domElt;
        while (curElt) {
            if (curElt.className && curElt.className.indexOf('hljs-ln-code') !== -1) {
                return true;
            }
            curElt = curElt.parentNode;
        }
        return false;
    }

    function getHljsLnTable(hljsLnDomElt) {
        var curElt = hljsLnDomElt;
        while (curElt.nodeName !== 'TABLE') {
            curElt = curElt.parentNode;
        }
        return curElt;
    }

    // Function to workaround a copy issue with Microsoft Edge.
    // Due to hljs-ln wrapping the lines of code inside a <table> element,
    // itself wrapped inside a <pre> element, window.getSelection().toString()
    // does not contain any line breaks. So we need to get them back using the
    // rendered code in the DOM as reference.
    function edgeGetSelectedCodeLines(selection) {
        // current selected text without line breaks
        var selectionText = selection.toString();

        // get the <td> element wrapping the first line of selected code
        var tdAnchor = selection.anchorNode;
        while (tdAnchor.nodeName !== 'TD') {
            tdAnchor = tdAnchor.parentNode;
        }

        // get the <td> element wrapping the last line of selected code
        var tdFocus = selection.focusNode;
        while (tdFocus.nodeName !== 'TD') {
            tdFocus = tdFocus.parentNode;
        }

        // extract line numbers
        var firstLineNumber = parseInt(tdAnchor.dataset.lineNumber);
        var lastLineNumber = parseInt(tdFocus.dataset.lineNumber);

        // multi-lines copied case
        if (firstLineNumber != lastLineNumber) {

            var firstLineText = tdAnchor.textContent;
            var lastLineText = tdFocus.textContent;

            // if the selection was made backward, swap values
            if (firstLineNumber > lastLineNumber) {
                var tmp = firstLineNumber;
                firstLineNumber = lastLineNumber;
                lastLineNumber = tmp;
                tmp = firstLineText;
                firstLineText = lastLineText;
                lastLineText = tmp;
            }

            // discard not copied characters in first line
            while (selectionText.indexOf(firstLineText) !== 0) {
                firstLineText = firstLineText.slice(1);
            }

            // discard not copied characters in last line
            while (selectionText.lastIndexOf(lastLineText) === -1) {
                lastLineText = lastLineText.slice(0, -1);
            }

            // reconstruct and return the real copied text
            var selectedText = firstLineText;
            var hljsLnTable = getHljsLnTable(tdAnchor);
            for (var i = firstLineNumber + 1 ; i < lastLineNumber ; ++i) {
                var codeLineSel = format('.{0}[{1}="{2}"]', [CODE_BLOCK_NAME, DATA_ATTR_NAME, i]);
                var codeLineElt = hljsLnTable.querySelector(codeLineSel);
                selectedText += '\n' + codeLineElt.textContent;
            }
            selectedText += '\n' + lastLineText;
            return selectedText;
        // single copied line case
        } else {
            return selectionText;
        }
    }

    // ensure consistent code copy/paste behavior across all browsers
    // (see https://github.com/wcoder/highlightjs-line-numbers.js/issues/51)
    document.addEventListener('copy', function(e) {
        // get current selection
        var selection = window.getSelection();
        // override behavior when one wants to copy line of codes
        if (isHljsLnCodeDescendant(selection.anchorNode)) {
            var selectionText;
            // workaround an issue with Microsoft Edge as copied line breaks
            // are removed otherwise from the selection string
            if (window.navigator.userAgent.indexOf('Edge') !== -1) {
                selectionText = edgeGetSelectedCodeLines(selection);
            } else {
                // other browsers can directly use the selection string
                selectionText = selection.toString();
            }
            e.clipboardData.setData('text/plain', selectionText);
            e.preventDefault();
        }
    });

    function addStyles () {
        var css = d.createElement('style');
        css.type = 'text/css';
        css.innerHTML = format(
            '.{0}{border-collapse:collapse}' +
            '.{0} td{padding:0}' +
            '.{1}:before{content:attr({2})}',
        [
            TABLE_NAME,
            NUMBER_LINE_NAME,
            DATA_ATTR_NAME
        ]);
        d.getElementsByTagName('head')[0].appendChild(css);
    }

    function initLineNumbersOnLoad (options) {
        if (d.readyState === 'interactive' || d.readyState === 'complete') {
            documentReady(options);
        } else {
            w.addEventListener('DOMContentLoaded', function () {
                documentReady(options);
            });
        }
    }

    function documentReady (options) {
        try {
            var blocks = d.querySelectorAll('code.hljs,code.nohighlight');

            for (var i in blocks) {
                if (blocks.hasOwnProperty(i)) {
                    if (!isPluginDisabledForBlock(blocks[i])) {
                        lineNumbersBlock(blocks[i], options);
                    }
                }
            }
        } catch (e) {
            w.console.error('LineNumbers error: ', e);
        }
    }

    function isPluginDisabledForBlock(element) {
        return element.classList.contains('nohljsln');
    }

    function lineNumbersBlock (element, options) {
        if (typeof element !== 'object') return;

        async(function () {
            element.innerHTML = lineNumbersInternal(element, options);
        });
    }

    function lineNumbersValue (value, options) {
        if (typeof value !== 'string') return;

        var element = document.createElement('code')
        element.innerHTML = value

        return lineNumbersInternal(element, options);
    }

    function lineNumbersInternal (element, options) {

        var internalOptions = mapOptions(element, options);

        duplicateMultilineNodes(element);

        return addLineNumbersBlockFor(element.innerHTML, internalOptions);
    }

    function addLineNumbersBlockFor (inputHtml, options) {
        var lines = getLines(inputHtml);

        // if last line contains only carriage return remove it
        if (lines[lines.length-1].trim() === '') {
            lines.pop();
        }

        if (lines.length > 1 || options.singleLine) {
            var html = '';

            for (var i = 0, l = lines.length; i < l; i++) {
                html += format(
                    '<tr>' +
                        '<td class="{0} {1}" {3}="{5}">' +
                            '<div class="{2}" {3}="{5}"></div>' +
                        '</td>' +
                        '<td class="{0} {4}" {3}="{5}">' +
                            '{6}' +
                        '</td>' +
                    '</tr>',
                [
                    LINE_NAME,
                    NUMBERS_BLOCK_NAME,
                    NUMBER_LINE_NAME,
                    DATA_ATTR_NAME,
                    CODE_BLOCK_NAME,
                    i + options.startFrom,
                    lines[i].length > 0 ? lines[i] : ' '
                ]);
            }

            return format('<table class="{0}">{1}</table>', [ TABLE_NAME, html ]);
        }

        return inputHtml;
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {Object} options External API options.
     * @returns {Object} Internal API options.
     */
    function mapOptions (element, options) {
        options = options || {};
        return {
            singleLine: getSingleLineOption(options),
            startFrom: getStartFromOption(element, options)
        };
    }

    function getSingleLineOption (options) {
        var defaultValue = false;
        if (!!options.singleLine) {
            return options.singleLine;
        }
        return defaultValue;
    }

    function getStartFromOption (element, options) {
        var defaultValue = 1;
        var startFrom = defaultValue;

        if (isFinite(options.startFrom)) {
            startFrom = options.startFrom;
        }

        // can be overridden because local option is priority
        var value = getAttribute(element, 'data-ln-start-from');
        if (value !== null) {
            startFrom = toNumber(value, defaultValue);
        }

        return startFrom;
    }

    /**
     * Recursive method for fix multi-line elements implementation in highlight.js
     * Doing deep passage on child nodes.
     * @param {HTMLElement} element
     */
    function duplicateMultilineNodes (element) {
        var nodes = element.childNodes;
        for (var node in nodes) {
            if (nodes.hasOwnProperty(node)) {
                var child = nodes[node];
                if (getLinesCount(child.textContent) > 0) {
                    if (child.childNodes.length > 0) {
                        duplicateMultilineNodes(child);
                    } else {
                        duplicateMultilineNode(child.parentNode);
                    }
                }
            }
        }
    }

    /**
     * Method for fix multi-line elements implementation in highlight.js
     * @param {HTMLElement} element
     */
    function duplicateMultilineNode (element) {
        var className = element.className;

        if ( ! /hljs-/.test(className)) return;

        var lines = getLines(element.innerHTML);

        for (var i = 0, result = ''; i < lines.length; i++) {
            var lineText = lines[i].length > 0 ? lines[i] : ' ';
            result += format('<span class="{0}">{1}</span>\n', [ className,  lineText ]);
        }

        element.innerHTML = result.trim();
    }

    function getLines (text) {
        if (text.length === 0) return [];
        return text.split(BREAK_LINE_REGEXP);
    }

    function getLinesCount (text) {
        return (text.trim().match(BREAK_LINE_REGEXP) || []).length;
    }

    ///
    /// HELPERS
    ///

    function async (func) {
        w.setTimeout(func, 0);
    }

    /**
     * {@link https://wcoder.github.io/notes/string-format-for-string-formating-in-javascript}
     * @param {string} format
     * @param {array} args
     */
    function format (format, args) {
        return format.replace(/\{(\d+)\}/g, function(m, n){
            return args[n] !== undefined ? args[n] : m;
        });
    }

    /**
     * @param {HTMLElement} element Code block.
     * @param {String} attrName Attribute name.
     * @returns {String} Attribute value or empty.
     */
    function getAttribute (element, attrName) {
        return element.hasAttribute(attrName) ? element.getAttribute(attrName) : null;
    }

    /**
     * @param {String} str Source string.
     * @param {Number} fallback Fallback value.
     * @returns Parsed number or fallback value.
     */
    function toNumber (str, fallback) {
        if (!str) return fallback;
        var number = Number(str);
        return isFinite(number) ? number : fallback;
    }

}(window, document));







OPS/js/script.js
let stylesheet_name = document.querySelectorAll("link[rel='stylesheet']");
let question_action_css = ["CANADA_Student-Theme.css", "CANADA_Teacher-Theme.css"];
let question_action = Array.from(stylesheet_name).some(link => 
    question_action_css.some(theme => link.getAttribute("href").includes(theme))
);
let ShowHideAction_Elements = document.querySelectorAll('.divWidgetShowHide')
let stackedItem_Elements = document.querySelectorAll('.stackitem')
ShowHideAction_Elements.forEach(element => {
    let hide_element = element.querySelector('.divWidgetShowHideAnswerText')
    if (question_action == true) {
        let action_button = element.querySelector('.divWidgetShowHideQuestionText')
        action_button.addEventListener("click", () => {
            hide_element.style.display = hide_element.style.display === 'block' ? 'none' : 'block';
            action_button.classList.toggle("active")    
        });
    }
    else {
        let hide_button_content = element.querySelector('.divWidgetHideActionText')
        let show_button_content = element.querySelector('.divWidgetShowActionText')
        let old_show_button_content = element.querySelector('.divWidgetShowHideActionText')
        let action_button = Object.assign(document.createElement('div'), {className: 'showButton' });
        element.appendChild(action_button)
        action_button.innerHTML = old_show_button_content ? old_show_button_content.innerHTML : action_button.innerHTML = show_button_content.innerHTML
        action_button.addEventListener("click", () => {
            hide_element.style.display = hide_element.style.display === 'block' ? 'none' : 'block';
            hide_element.classList.toggle('active')
            action_button.classList.toggle('active')
            if (old_show_button_content) {
                action_button.innerHTML = hide_element.classList.contains('active') ? "Hide" : old_show_button_content.innerHTML
            }
            else {
                action_button.innerHTML = hide_element.classList.contains('active') ? hide_button_content.innerHTML : show_button_content.innerHTML
            }
        });
    }
});

stackedItem_Elements.forEach(element => {
    let stack_title = element.querySelector(".stackTitle")
    let stack_container = element.querySelector(".stackContainer")
    stack_title.addEventListener("click", () => {
        stack_container.style.height = stack_container.style.height === 'auto' ? '0' : 'auto';
        element.classList.toggle("open")
        });
});


































