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RELIGIOUS ACCOMMODATION AND ITS LIMITS

When does religious accommodation undermine the autonomy of others? On what grounds should religious accommodation claims be limited?

This book offers an original model of religious accommodation which can be applied in practice in secular liberal democracies where religious diversity continues to pose various challenges. Firstly, the book makes a case for religious accommodation by addressing the key normative challenges raised by religious claims. Secondly, it offers a typology of how religious claims can be managed and limited through the careful balancing of competing interests. The author draws on case study examples from jurisdictions subject to the European Court of Human Rights and the European Union’s Court of Justice such as the UK, Germany and France.

The result is a timely contribution to the debate on how a legal duty or policy approach in favour of religious accommodation can be applied in practice. Moreover, the proposed model offers criteria that can be used to guide the implementation of equality policies in contexts such as employment and education. The book will be of interest to academics, legal practitioners and policy-makers.
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FOREWORD

It is surely the case that some freedoms are easier to handle than others.

If one seeks to avoid difficulties with implementation, it is best not to choose to deal with the freedom of religion and belief. Not only because so much has already been written on the subject, but also because it is probably the freedom that sows the deepest division among the many authors who have addressed the question. Some even go so far as to call into question whether it is advisable to maintain it in the contemporary era.

However, to take such a position would be to underestimate the author of this work, who has not shied away from taking on this enormous challenge. Dr Farrah Raza has taken the trouble not only to read first-hand and seek a correct understanding of a substantial number of authors who have published in English – more or less recently – on the topic of the protection of the freedom of religion and belief, but to give each of them their due by summarising their thought and arguments without taking sides. She has done this in a very clear and accessible manner. That exercise in itself is worthwhile and will be very useful for teaching about the urgent issue of the raison d’être of a highly controversial freedom.

But for Farrah Raza, the study of the literature is but a first step in a process that seeks to go further and offer a working instrument for anyone who, in the practice of law, is confronted with concrete cases of religious freedom. They cannot afford to simply stop at the observation that they are faced with a conflict of interest that is difficult to reconcile, but must, come what may, find a legal solution to conflicts.

For anyone interested in the questions relating to freedom of religion and its protection in the context of a contemporary democratic (and liberal) society, chapters 5 and 6 will be the most compelling, for it is in those two chapters that the reader will learn more about the method that Farrah Raza proposes to take vis-à-vis the conflicts, in all their complexity, that arise in connection not only with religion but also with other beliefs that seek to be treated with respect. The author makes no false promises when, in the introduction to Chapter 5, she speaks of ‘… an original model of religious accommodation’. She speaks of a model, and specifies how it differs from other proposals made or suggested in the past: ‘… the model I propose differs from the [earlier models] in that it systematises various kinds of harm and introduces definite evaluative criteria to determine when harm should be considered a strong enough reason for non-accommodation’.

Deeply inspired by the work of Joseph Raz, albeit without limiting herself to him, and most importantly without letting herself be discouraged by the difficulties he himself evoked in his writings, Farrah Raza develops her own model of accommodation of religious and philosophical diversity around the criterion of harm caused to others: ‘… the harm principle requires supplementary criteria or “mediating maxims”’, she writes, an observation that is both obvious and yet eminently ambitious.

Given the topic addressed, one could, of course, fear that there will be repetition rather than originality. The criterion of ‘harm caused to others’ has indeed been used more or less consistently in jurisprudence; it is relied on when defining the contours of the scope of various rights and freedoms covered, all under the protective umbrella of human rights, and is therefore nothing new. The difficulties accompanying this approach are also well known, from field experience, legal theory and case law. The criterion of harm is most certainly a textbook example of a concept that is difficult to define concretely, not to mention that it acquires meaning only when applied to individual situations. It requires in each case a scrupulous weighing of the scope of the harm caused, on grounds of the protection of freedom of religion and belief, to any person who may have to suffer the consequences: one and the same behaviour risks causing harm to one person, whereas another person will see the situation entirely differently and downplay its significance or find no problem with it at all. The harm may be objective and material or it may be subjective – which does not make it any less real.

Weighing up what constitutes harm on one side or the other, and how to remedy it, is therefore a most perilous exercise. Farrah Raza does not allow herself to be discouraged by these obstacles: ‘My model is meant to act as an analytical guide to the task of determining the limits of religious claims by applying a normative consistent method’, she writes in her introduction to Chapter 5. And she keeps her promise, by distributing her analysis over several concrete cases whose common denominator is that they have all been drawn from legal practice, which renders the model both more tangible and hence all the more convincing: education, health care, the enormous field of supply and demand in the service sector, whether in the private or the public sector, to name but a few examples. Raza proposes, moreover, to pose frank questions about the usefulness of maintaining the distinction between public services and the private sector, a bold suggestion that is justified by means of illustrations that the readers can analyse and assess for themselves.

Farrah Raza convincingly demonstrates that, despite its open-ended and therefore uncertain nature, the criterion of harm to others can serve as a sufficiently solid basis for the legal technique of reasonable accommodation to be able to adjudicate questions touching upon freedom of religion and belief and its protection in a profoundly divided society. At the very least, she has the courage to draw up a very concrete, perfectly comprehensible model. With great conviction she writes: ‘[T]he need for supplementary criteria does not render the harm principle useless in and of itself’. This is a phrase that accompanies the bulk of the argument, across chapters 5 and 6.

Chapter 5 clearly distinguishes four categories of harm: we might consider that what the author calls ‘categories’ are as many constellations of situations which, in practice, will no doubt overlap at least in part. But that is not the issue. The aim is to enable the reader to see the criterion of harm playing out from the perspective of four clearly different angles: harm to health and safety; harm flowing from denying access to rights, goods and services; violations of dignity; and excessive practical costs. For each of the four categories or constellations, Farrah Raza offers several suggestions (‘guidelines’), which are essentially targeted questions aimed at helping decision-makers faced with freedom of religion-related conflicts of interest to undertake a contextual analysis of the different interests invoked and to assess, as objectively as possible, the harms as these are defined by each of the parties concerned.

In the final chapter (Chapter 6) Dr Raza analyses a number of what she refers to as ‘hard cases’ that prove that it is unrealistic to expect law and its techniques to offer an adequate solution in every single case. Law has its limits. Chapter 6 provides a very honest conclusion to Dr Raza’s work, reminding the reader that any intellectual attempt, no matter how voluntaristic, must avoid losing touch with reality. Hard cases are in a sense to be regarded as an invitation to remain keenly aware that, particularly where the questions at issue are sensitive and play an emblematic role, touching as they do on the internal equilibrium of society and its cohesion, law takes on a political dimension: ‘Hard cases demonstrate the limits of relying on a notion of harm when trying to resolve conflicts, and bring to the fore the challenge of regulating religion through legal techniques alone’. The challenge in such cases exceeds any attempt to design, as the author does, a model for managing conflicts that, while no doubt making it easier on a daily basis to find solutions in recurring situations, also has its limits. The intellectual honesty with which Farrah Raza acknowledges this observation adds in no small measure to the value of her work; namely, that she also recognizes its limits.

One could wish to more frequently be given the opportunity to read works like this one, which, on a question as delicate as the freedom of religion and belief and its protection, takes a decisive stand, while at the same time remaining within the bounds of what the author feels authorized to hope from purely legal solutions. The unique combination of in-depth knowledge of the literature, complemented with an explicit wish on the part of the author to contribute to the quest for practicable solutions while remaining clear-eyed on the limitations to the process, is what gives Farrah Raza’s work its originality. It has earned its right to be included among the list of supremely courageous works that address the urgent question of religious freedom and belief and its protection, and it distinguishes itself from so many by its merits: it is clearly written, respectful of the existing literature, offers concrete proposals but remains honest as to their limits. With all these qualities, there is no doubt that this work is a veritable pearl.

Professor Marie-Claire Foblets

Halle (Saale), Germany, 2022
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Introduction: Realising Religious Freedom

World-wide interest in ensuring the right to freedom of thought, conscience and religion stems from the realization that this right is of primary importance. In the past, its denial has led not only to untold misery, but also to persecutions directed against entire groups of people. Wars have been waged in the name of religion or belief, either with the aim of imposing upon the vanquished the faith of the victor or as a pretext for extending economic or political domination.1

Arcot Krishnaswami

The words of Arcot Krishnaswami, the former Special Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of Minorities, ring as true today as they did when he made this statement more than 60 years ago. His words poignantly capture the tension explored in this book: namely, that the denial of religious freedom can lead to immeasurable suffering, whilst the exercise of religious freedom can cause, at the same time, harm to others. Religious freedom is a complex right both philosophically2 and in practice. It continues to be a vulnerable fundamental human right under attack in all parts of the world. Yet, it is undeniable that religion is often weaponised as a tool for the oppression of women and minorities and is invoked to limit the rights and freedoms of others. Thus, it can be said that the exercise of the right to Freedom of Religion or Belief (FORB) is ‘Janus faced’ – it frequently pulls in different directions. This book argues that the
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