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			Fairness is what justice really is.

			—Potter Stewart
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		Over the course of the last twenty years or so, America has been falling deeper and deeper into a bizarre statistical mystery.

		Take in the following three pieces of information, and see if you can make them fit together.

		First, violent crime has been dropping precipitously for nearly two decades. At its peak in 1991, according to FBI data, there were 758 violent crimes per 100,000 people. By 2010 that number had plunged to 425 crimes per 100,000, a drop of more than 44 percent.

		The decrease covered all varieties of serious crime, from murder to assault to rape to armed robbery. The graphs depicting the decline show a long, steady downswing, one that doesn’t jump from year to year but consistently slumps from year to year.

		Second: although poverty rates largely declined during the 1990s, offering at least one possible explanation for the drop in violent crime, poverty rates rose sharply during the 2000s. At the start of that decade, poverty levels hovered just above 10 percent. By 2008 they were up to 13.2 percent. By 2009 the number was 14.3 percent. By 2010, 15.3 percent.

		All this squares with what most people who lived in Middle America knew, and know, instinctively. Despite what we’re being told about a post-2008 recovery, despite what the rising stock market seems to indicate, the economy is mostly worse, real incomes are mostly declining, and money is mostly scarcer.

		But throughout all this time, violent crime has gone down. It continues to decline today. Counterintuitively, more poverty has not created more crime.

		The third piece of information that makes no sense is that during this same period of time, the prison population in America has exploded. In 1991 there were about one million Americans behind bars. By 2012 the number was over 2.2 million, a more than 100 percent increase.

		Our prison population, in fact, is now the biggest in the history of human civilization. There are more people in the United States either on parole or in jail today (around 6 million total) than there ever were at any time in Stalin’s gulags. For what it’s worth, there are also more black men in jail right now than there were in slavery at its peak.

		See if this syllogism works, then.

		
			Poverty goes up;

			Crime goes down;

			Prison population doubles.

		

		It doesn’t fit, unless some sort of alternative explanation comes into play. Maybe all those new nonviolent prisoners fit into some new national policy imperative. Maybe they all broke some new set of unwritten societal rules. But what?

		While on a visit to San Diego to do research for this book, I heard a crazy story.

		The subject was the city’s P100 program, under which anyone who applied for welfare could have his or her home searched preemptively by the state. Ostensibly, authorities were looking for evidence that the applicant had a secret job or a boyfriend who could pay bills, or was just generally lying about something in order to cheat the taxpayer out of that miserable few hundred bucks a month.

		One Vietnamese woman, a refugee and a rape victim who had only recently come to America, applied for welfare in San Diego. An inspector came to her door, barged in, and began rifling through her belongings. At one point, he reached into her underwear drawer and began sifting around. Sneering, he used the tip of the pencil eraser to pull out a pair of sexy panties and looked at her accusingly. If she didn’t have a boyfriend, what did she need these for?

		That image, of a welfare inspector sneeringly holding up panties with a pencil end, expresses all sorts of things at once. The main thing is contempt. The implication is that someone broke enough to ask the taxpayer for a handout shouldn’t have sex, much less sexy panties.

		The other thing here is an idea that being that poor means you should naturally give up any ideas you might have about privacy or dignity. The welfare applicant is less of a person for being financially dependent (and a generally unwelcome immigrant from a poor country to boot), so she naturally has fewer rights.

		No matter how offensive the image is, it has a weird logic that’s irresistible to many if not most Americans. Even if we don’t agree with it, we all get it.

		And that’s the interesting part, the part where we all get it. More and more often, we all make silent calculations about who is entitled to what rights, and who is not. It’s not as simple as saying everyone is the same under the law anymore. We all know there’s another layer to it now.

		As a very young man, I studied the Russian language in Leningrad, in the waning days of the Soviet empire. One of the first things I noticed about that dysfunctional wreck of a lunatic country was that it had two sets of laws, one written and one unwritten. The written laws were meaningless, unless you violated one of the unwritten laws, at which point they became all-important.

		So, for instance, possessing dollars or any kind of hard currency was technically forbidden, yet I never met a Soviet citizen who didn’t have them. The state just happened to be very selective about enforcing its anticommerce laws. So the teenage farsovshik (black market trader) who sold rabbit hats in exchange for blue jeans outside my dorm could be arrested for having three dollars in his pocket, but a city official could openly walk down Nevsky Avenue with a brand-new Savile Row suit on his back, and nothing would happen.

		Everyone understood this hypocrisy implicitly, almost at a cellular level, far beneath thought. For a Russian in Soviet times, navigating every moment of citizenship involved countless silent calculations of this type. But the instant people were permitted to think about all this and question the unwritten rules out loud, it was like the whole country woke up from a dream, and the system fell apart in a matter of months. That happened before my eyes in 1990 and 1991, and I never forgot it.

		Now I feel like I’m living that process in reverse, watching my own country fall into a delusion in the same way the Soviets once woke up from one. People are beginning to become disturbingly comfortable with a kind of official hypocrisy. Bizarrely, for instance, we’ve become numb to the idea that rights aren’t absolute but are enjoyed on a kind of sliding scale.

		To be extreme about it, on the far end—like, say, in the villages of Pakistan or Afghanistan—we now view some people as having no rights at all. They can be assassinated or detained indefinitely outside any sort of legal framework, from the Geneva conventions on down.

		Even here at home, that concept is growing. After the Boston marathon bombings, there was briefly a controversy where we wondered aloud whether the Chechen suspects would be read Miranda rights upon capture. No matter how angry you were about those bombings—and as a Boston native, I wanted whoever was responsible thrown in the deepest hole we have—it was a fascinating moment in our history. It was the first time when we actually weren’t sure if an American criminal suspect would get full access to due process of law. Even on television, the blow-dried talking heads didn’t know the answer. We had to think about it.

		Of course, on the other end of the spectrum are the titans of business, the top executives at companies like Goldman and Chase and GlaxoSmithKline, men and women who essentially as a matter of policy now will never see the inside of a courtroom, almost no matter what crimes they may have committed in the course of their business. This is obviously an outrage, and the few Americans who paid close attention to news stories like the deferred prosecution of HSBC for laundering drug money, or the nonprosecution of the Swiss bank UBS for fixing interest rates, were beside themselves with anger over the unfairness of it all.

		But the truly dark thing about those stories is that somewhere far beneath the intellect, on a gut level, those who were paying attention understood why those stories panned out the way they did. Just as we very quickly learned to accept the idea that America now tortures and assassinates certain foreigners (and perhaps the odd American or three) as a matter of routine, and have stopped marching on Washington to protest the fact that these things are done in our names, we’ve also learned to accept the implicit idea that some people have simply more rights than others. Some people go to jail, and others just don’t. And we all get it.

		I was originally attracted to this subject because, having spent years covering white-collar corruption for Rolling Stone, I was interested in the phenomenon of high-powered white-collar criminals completely avoiding individual punishment for what appeared to be very serious crimes. It’s become a cliché by now, but since 2008, no high-ranking executive from any financial institution has gone to jail, not one, for any of the systemic crimes that wiped out 40 percent of the world’s wealth. Even now, after JPMorgan Chase agreed to a settlement north of $13 billion for a variety of offenses and the financial press threw itself up in arms over the government’s supposedly aggressive new approach to regulating Wall Street, the basic principle held true: Nobody went to jail. Not one person.

		Why was that? I quickly realized that it was impossible to answer that question without simultaneously looking at the question of who does go to jail in this country, and why. This was especially true when the numbers were so stark, zero-to-a-few on one hand, millions on the other.

		Finding the answer to some of this turns out to be easy, just simple math. Big companies have big lawyers, most street criminals do not, and prosecutors dread waging long wars against bottomless-pocketed megabanks when they can score win after easy win against common drug dealers, car thieves, and the like. After winning enough of these blowout victories, the justice bureaucracy starts drifting inexorably toward the no-sweat ten-second convictions and away from the expensive years-long battles of courtroom attrition.

		Unquestionably, however, something else is at work, something that cuts deeper into the American psyche. We have a profound hatred of the weak and the poor, and a corresponding groveling terror before the rich and successful, and we’re building a bureaucracy to match those feelings.

		Buried in our hatred of the dependent, in Mitt Romney’s lambasting of the 47 percent, in the water carrier’s contempt for the water drinker, is a huge national psychological imperative. Many of our national controversies are on some level debates about just exactly how much we should put up with from the “nonproducing” citizenry. Even the George Zimmerman trial devolved into a kind of national discussion over whether Trayvon Martin was the kind of person who had the right to walk down the street unmolested, or whether he was a member of a nuisance class, a few pegs down on that sliding scale of rights, who should have submitted to … well, whatever it was that happened.

		The weird thing is that the common justification for the discrepancy in prison statistics—the glaring percentage of incarcerated people who are either poor, nonwhite, or both—is that the ghetto denizens are the people who commit the crimes, that their neighborhoods are where the crime is at.

		And the common justification for the failure to prosecute executives in corrupt corporations for any crimes that they might commit is that their offenses aren’t really crimes per se but mere ethical violations, morally unfortunate acts not punishable by law. President Obama himself would hint at this in an infamous 60 Minutes interview.

		But in practice, as I would find out in a years-long journey through the American justice system, things turn out to be completely different.

		Yes, there’s a lot of violent crime in poor neighborhoods. And yes, that’s where most of your gun violence happens.

		But for most of the poor people who are being sent away, whether it’s for a day or for ten years, their prison lives begin when they’re jailed for the most minor offenses imaginable. Can you imagine spending a night in jail for possessing a pink Hi-Liter marker? For rolling a tobacco cigarette? How about for going to the corner store to buy ketchup without bringing an ID?

		They are sent away because they do the same things rich people do at some time in their lives, usually as teenagers—get drunk and fall down, use drugs, take a leak in an alley, take a shortcut through someone’s yard, fall asleep in a subway car, scream at a boyfriend or girlfriend, hop a fence. Only when they do these things, they’re surrounded by a thousand police, watching their every move.

		Meanwhile the supposedly minor violations that aren’t worth throwing bankers in jail for—they turn out to be not so minor. When an employee at the aforementioned British banking giant HSBC—whose executives were ultimately handed a no-jail settlement for the biggest money-laundering case in the history of banking—started looking into how people on terrorist or criminal watch lists opened accounts at his company, he found something odd. In many cases, commas or periods were being surreptitiously added to names, so that they would elude the bank’s computer screening systems.

		“That’s something that could only have been done on purpose, by a bank employee,” he said.

		What deserves a bigger punishment—someone with a college education who knowingly helps a gangster or a terrorist open a bank account? Or a high school dropout who falls asleep on the F train?

		The new America says it’s the latter. It’s come around to that point of view at the end of a long evolutionary process, in which the rule of law has slowly been replaced by giant idiosyncratic bureaucracies that are designed to criminalize failure, poverty, and weakness on the one hand, and to immunize strength, wealth, and success on the other.

		We still have real jury trials, honest judges, and free elections, all the superficial characteristics of a functional, free democracy. But underneath that surface is a florid and malevolent bureaucracy that mostly (not absolutely, but mostly) keeps the rich and the poor separate through thousands of tiny, scarcely visible inequities.

		For instance, while the trials may be free and fair, unfair calculations are clearly involved in who gets indicted for crimes, and who does not. Or: Which defendant gets put in jail, and which one gets away with a fine? Which offender ends up with a criminal record, and which one gets to settle with the state without admitting wrongdoing? Which thief will pay restitution out of his own pocket, and which one will be allowed to have the company he works for pay the tab? Which neighborhoods have thousands of police roaming the streets, and which ones don’t have any at all?

		This is where the new despotism is hidden, in these thousands of arbitrary decisions that surround our otherwise transparent system of real jury trials and carefully enumerated suspects’ rights. This vast extrademocratic mechanism, it turns out, is made up of injustices big and small, from sweeping national concepts like Eric Holder’s Collateral Consequences plan, granting situational leniency to “systemically important” companies, to smaller, more localized outrages like New York City prosecutors subverting speedy trial rules in order to extract guilty pleas from poor defendants who can’t make bail.

		Most people understand this on some level, but they don’t really know how bad it has gotten, because they live entirely on one side of the equation. If you grew up well off, you probably don’t know how easy it is for poor people to end up in jail, often for the same dumb things you yourself did as a kid.

		And if you’re broke and have limited experience in the world, you probably have no idea of the sheer scale of the awesome criminal capers that the powerful and politically connected can get away with, right under the noses of the rich-people police.

		This is a story that doesn’t need to be argued. You just need to see it, and it speaks for itself. Only we’ve arranged things so that the problem is basically invisible to most people, unless you go looking for it.

		I went looking for it.
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		Tuesday, July 9, 2013, a blisteringly hot day in New York City. I’m in a cramped, twelfth-story closet of a courtroom, squeezed onto a wooden bench full of heavily perspiring lawyers and onlookers, watching something truly rare in the annals of modern American criminal justice—the prosecution of a bank.

		The set for this curiosity is the city’s 100 Centre Street courthouse, a beat-up old building located far downtown, just a stone’s throw from the thicket of gleaming skyscrapers housing the great financial powers of Wall Street.

		It’s a pretrial hearing. The defendants—eleven individuals plus the corporation itself—are here today to argue a motion to dismiss. There’s no press here that I can see, despite the historic moment. And it is historic. This case, filed by New York County District Attorney Cyrus Vance Jr., represents the only prosecution of a bank to take place anywhere in America since the collapse of the world economy in 2008. (In fact, it’s the first since the early 1990s.)

		So who’s the defendant? Is it Citigroup? Goldman Sachs? Wells Fargo? JPMorgan Chase? Bank of America? After all, these companies had all been involved in countless scandals since the financial crisis of ’08, a disaster caused by an epidemic of criminal fraud that wiped out some 40 percent of the world’s wealth in less than a year, affecting nearly everyone in the industrialized world. If ever there was a wave of white-collar crime that cried out for a criminal trial, it was this period of fraud from the mid-2000s. And it would make sense that the defendants should come from one of these companies. In the years since the crash, all of them, and a half-dozen more too-big-to-fail megafirms just like them, had already paid hundreds of millions of dollars in civil settlements for virtually every kind of fraud and manipulation known to man.

		Moreover, District Attorney Vance had once seemingly had all these Wall Street firms in his sights. He’d sent subpoenas out to Goldman and other companies the previous year. So surely one of these banks in those big skyscrapers a few blocks south of here must be the one on trial.

		Nope. In the end, the one bank to get thrown on the dock was not a Wall Street firm but one housed in the opposite direction, a little to the north—a tiny family-owned community bank in Chinatown called Abacus Federal Savings Bank.

		As a symbol of the government’s ambitions in the area of cleaning up the financial sector, Abacus presents a striking picture. Instead of a fifty-story glass-and-steel monolith, Abacus is housed in a dull gray six-story building wedged between two noodle shops at the southern end of New York’s legendary Bowery, once the capital of American poverty.

		This is the bank in court today, dragged to the cross to take the blame for the many sins of the financial sector. It is a grimly comic scene. The judge, the Honorable Renee White, is a legendary city curmudgeon, a wraithlike woman with a long turtlish neck and orange hair who seems unhappy not only to be listening to a motion to dismiss but to be on planet Earth at all.

		Before the hearing began, in fact, she’d barked at a young Chinese woman who’d had the audacity to dip her head near the floor to sneak a drink from a water bottle in her bag, trying to fight off the stultifying heat. “No refreshments!” the judge yelled. “You should have had your lunch before you came to this courtroom!”

		The young woman meekly put her bottle back into a bag. Judge White craned her long neck and glared. A burly bailiff, acting as many bailiffs do—as the physical manifestation of his judge’s whimsy—hovered angrily past to make sure the offending bottle was no longer visible.

		“Is she always like this?” I whispered, to no one in particular.

		“What are you talking about?” a lawyer in front of me answered. “She’s in a good mood today.”

		Judge White frowned and then went about the dreary task of reseating the courtroom. She sent Cantonese-speaking defendants to her left, Mandarin-speaking defendants to the right, and had a single translator plopped into the middle of each bewildered group.

		Some of the accused were low-level loan officers, immigrants mostly, who had been as young as twenty-one or as old as seventy at the time of arrest. None of them were what one would describe as wealthy persons. None were millionaire CEOs of the Jamie Dimon/Lloyd Blankfein ilk. Instead, they were mostly Chinese immigrants in cheap blouses and worn suits, people who spoke little English or none at all, and who looked white with shame and confusion as they huddled around their respective translators.

		Many of these criminal masterminds had been earning as little as $35,000 a year at the time they were hauled in for what the state described as a far-reaching scheme to falsify loan applications for home mortgages that their bank, Abacus, ultimately went on to sell to the government-sponsored mortgage dealer, Fannie Mae.

		What were these nineteen people charged with? The case had been sold to the court and to the public—by Vance, mostly—as having something to do with the financial crisis, setting up the bank as a scapegoat for the 2008 blowup. Vance bragged that it was the first indictment in New York of a bank since the BCCI crisis in 1991, and he subtly compared Abacus to the aforementioned bailout all-stars like Citigroup and Bank of America, ostensibly the true villains of the financial crisis, by warning that Abacus’s crimes might ultimately lead to the taxpayer footing the bill. “If we’ve learned anything from the recent mortgage crisis,” he said, “it’s that at some point, these schemes will unravel and taxpayers could be left holding the bag.”

		Vance made sure to play rough with the defendants, just to let them know how angry The People were about the financial crisis. In an extraordinary scene over a year before, on May 31, 2012, Vance had hauled all eleven of the Abacus defendants into court to face indictment. For the benefit of the press, he had nine of them chained, not only at the hands and feet, but to one another.

		This otherworldly chain gang of bewildered immigrants had been led into the courtroom like a giant, slow-moving snake. It was like a scene out of Bagram or Guantánamo Bay—all that was missing were the hoods.

		Incredibly, three of the nine people who were put in chains had already been arraigned by Vance and released on bail. Prosecutors had asked them to voluntarily report to court that day, and they came, having no idea what for. When they appeared, Vance had had them cuffed and chained all over again, then paraded into court to be rearraigned, purely for the benefit of the cameras.

		“I’m no softie on crime,” says Kevin Puvalowski, the attorney for Abacus and a former federal drug prosecutor. “But I’ve seen death penalty defendants treated with more dignity.”

		Again, on the same day as this bizarre photo op, Vance had stood up in a press conference and described the indictment of Abacus as a direct blow against the behavior that had caused the financial crisis. “The lessons of the financial crisis are still being learned,” he said sternly.

		And in its limited coverage of the case, the press mostly upheld the notion that the Abacus indictment was aimed at the heart of the financial crisis. “The indictment against the bank and its employees describes the sort of scheme that led to the financial crisis of 2008,” wrote The New York Times in a typical account, “when the risk of mortgages to borrowers was disguised and passed on to investors.”

		As for Vance, he got what he wanted out of the presser: a trophy. In subsequent coverage in newspapers like The Wall Street Journal, he would henceforth be referred to as the DA who “indicted a bank for mortgage fraud.”

		But this case had nothing to do with the financial crisis. In fact, it was clear just from reading the indictment that the improprieties uncovered at Abacus were highly idiosyncratic and specific to Chinatown’s immigrant population. Though tax evasion wasn’t part of the case, it lurked in the background. Clearly, many mortgage applicants, who worked in cash businesses in the immigrant Chinese community, had not wanted to declare all their income.

		After the Abacus indictment, in fact, I heard whispers from a police source with long experience in Chinatown that some of the bank’s customers may have been involved in schemes like trademark counterfeiting—not exactly a surprise, since it’s hard to visit Chinatown and not run into someone selling phony Prada bags or Rolex watches out of the back of a van somewhere.

		Thus the underlying crime in this case seemed to be that Abacus’s customers could afford to pay for a mortgage but didn’t want to say how, exactly. They had been, in other words, not overreporting but underreporting their incomes.

		There was also a bizarre racial component to the case. Buried in the charges was the thinly veiled assumption that Abacus senior management encouraged their borrowers to commit fraud in their applications because they knew they could rely upon the generally accepted cultural proposition that Chinese people, like the evil Lannisters in Game of Thrones, always pay their debts. Vance’s indictment more or less says this out loud, claiming that Abacus management “falsely told employees that the exceptionally low default rate of Abacus-originated loans made the underlying accuracy of loan documents insignificant.”

		The description had been true—the Abacus mortgage holders had paid their debts. In fact, from the date of the first offense as defined by the prosecutors, the quasi-governmental Fannie Mae had made a profit of $220 million on Abacus-issued home loans. In all, Abacus had one of the lowest default rates in the entire country. It was about 0.5 percent, roughly ten times better than the average.

		Thus this was a very different kind of case from the more common fraud of the financial crisis era, which mostly involved gigantic banks and mortgage lenders selling the toxic and ultimately worthless subprime mortgage loans of broke and underemployed middle Americans as AAA-rated investments to state pension funds, foreign trade unions, and other suckers. Abacus was almost certainly a case about hiding income; the financial crisis was caused by a snake-oil scheme to sell worthless loans as gold.

		Everyone got what they wanted from the Abacus prosecution. The city got to say it was being tough on financial crime. The press got to run a thrilling picture of harsh justice. Vance got a line to add to his résumé. The only losers were the public, who had no idea that the real culprits for the financial crisis were being set free, while the bank on trial had nothing to do with the losses that had been suffered by almost every ordinary American in the crash. As one city investigator put it, Abacus was “the Lee Harvey Oswald of banks—a patsy.”

		In any case, this same collection of freaked-out immigrant patsies were back in court now, this time without their chains. Most of the defendants had their own lawyers, as did the bank itself, so the courtroom was fairly packed with defense counsel. Most of these defense lawyers had filed “Clayton motions,” a New York state legal procedure in which a defendant can ask a judge to dismiss charges on the general grounds that doing so would be in furtherance of justice.

		Among other things, a Clayton motion asks the judge to consider “the purpose and effect” of punishment and the “impact on the public interest” of a dismissal. They are motions, in other words, that ask a judge to consider the consequences of prosecution, balanced against the public interest.

		One by one, defense counsel stood up to argue to the ostentatiously bored Judge White why their clients should be let go. Some argued their clients were too old or too young, or had been at the bank for only a few months, or had never in their whole lives been in trouble with the law. (They virtually all argued that.) Some said their clients had been new on the job and had simply filled out a few papers incorrectly according to the instructions of superiors. The list of reasons for leniency went on and on.

		But finally one of the defense lawyers, a former city prosecutor named Sanford “Sam” Talkin, a man with a deep tan and a neatly shaven head, got to a larger and more dangerous point. Gently waving a hand in the direction of the Abacus defendants, Talkin confronted Judge White. “Your Honor,” he said, “I want you to compare them to Citigroup. Just last week Citigroup settled for $968 million for either underperforming or defaulted home loans.…

		“But this pales in comparison to Bank of America, which paid $6.8 billion dollars, with a b, for underperforming or defaulted home loans. Civil settlement, no criminal charges … Wells Fargo Bank, $3.3 billion, no criminal prosecution … Ally GMAC, $3.3 billion, civil settlement, no criminal charges. JPMorgan Chase … another $3.3 billion for the same purpose, civil settlement, no criminal charges.”

		Talkin’s point was clear—all these other, far richer banks had been caught selling defective loans that had actually cost victims huge amounts of money, and nobody from those giant companies was being arrested. But in the Abacus case, unlike in cases involving too-big-to-fail banks, the state could not identify so much as a dollar of loss suffered by the state as a result of the loans.

		The defense lawyer pleaded with the judge: How did this make sense?

		The judge frowned. “Are you arguing selective prosecution?” she grumbled. “I don’t know what the point is.”

		The room was silent for a moment. Talkin gamely went on and pleaded with the judge. Abacus was a family-owned, family-run bank. It had been founded by seventy-two-year-old immigrant Thomas Sung and was run by his two fiercely loyal, American-born daughters, Vera and Jill Sung, both of whom were lawyers and one of whom, Jill, had been a New York City prosecutor. Yet none of the Sungs had been indicted. The highest executive on trial, Talkin noted, was a midlevel salaried employee named Yuh Wah Wang, a man who made $90,000 a year and had never earned a bonus of higher than $1,500. He was here only to satisfy the legal requirement needed to indict a company, that a “high managerial officer” be involved.

		And it was ridiculous, Talkin argued, to put this man in this position and equate him with the banking titans who ran those other mortgage fraud schemes. “They’re putting him in that position where every other major bank in this country goes—”

		Her Honor cut him off. “I don’t want you to tell me about all the other banks in the world,” she snapped.

		Talkin paused, gathered himself, and shifted to make a political case. Clearly deferring to the judge’s legendary temper, he tiptoed into a kind of Ghost of Christmas Future argument, trying to explain to her how bad this would all look someday, with all these other companies getting off, and here’s this old immigrant making $90K a year being held up as the linchpin of the financial crisis. “People will look at how the courts operate,” he pleaded. “And it will look at your honor’s decision.”

		Judge White rolled her eyes and indicated that Talkin should move on. He did, eventually giving way to Puvalowski, attorney for the bank itself.

		Puvalowski was the big gun among the defense attorneys. He was not only a former federal drug prosecutor, but more recently the deputy inspector general of the TARP program, having served as the right-hand man for well-known bailout critic Neil Barofsky, sometimes described as the Eliot Ness of the financial crisis. Together, the two men had publicly challenged the Obama administration, and particularly then–treasury secretary Timothy Geithner, for failing to properly supervise the hundreds of billions of bailout dollars rushing out of the public piggy bank to prop up those too-big-to-fail banking giants in the skyscrapers to the south.

		The career turn had made Puvalowski something of a pariah among the big banks downtown, but it had also made him the perfect choice to defend this little immigrant community bank that was being set up as the fall guy for the financial crisis.

		But Puvalowski was having a bad day. The big, burly, red-haired Polish American had for days been suffering from an unstoppable nosebleed, and it had continued right through the proceeding. Earlier in the day he’d begun his presentation but then had had to excuse himself, literally to try to stop the bleeding. The bank defendants were fairly chewing their fingernails in panic, watching the big lawyer shove tissues up his nose, and when he finally exited to an adjoining room to lie down, there was a hush in the courtroom, a Down goes Frazier! vibe.

		When Talkin finished his presentation, however, Puvalowski returned. The bleeding having stopped, he plowed through a powerful defense of the company. His primary point was that it was impossible to charge the bank with larceny when nobody had lost any money. Vance had shamelessly told the press that the Abacus case had involved “thousands of loans” in which borrowers were instructed to inflate their assets, and yet the final indictment pointed to only thirty-one loans, and none of them had lost a dime. “You cannot turn a $220 million profit into a theft no matter how you do back flips in the indictment,” he said.

		He moved on to argue that the state had erroneously availed itself of New York’s powerful securities law weapon, the Martin Act, for the obvious reason that the mortgages that Abacus had sold were not securities. He cited a Supreme Court case that specifically held that residential mortgages were not securities.

		Recovering himself, he spoke more and more loudly, getting on a roll, attacking the indictment count by count. Even Judge White seemed to snap awake, peppering Puvalowski with questions about the Martin Act arguments, almost seeming genuinely interested.

		And then at the very end, Puvalowski returned to the same themes as Talkin. “The district attorney has repeatedly suggested that this is somehow a financial crisis case. That’s frankly a farce. If every bank had done as good a job writing loans for Fannie Mae, we wouldn’t have had a financial crisis.”

		Puvalowski pointed in the direction of Wall Street. “You can’t throw a rock without hitting a bank that cost Fannie Mae billions of dollars in loss, but you know it’s not in this courtroom.”

		Briefly awakened, Judge White soured at this argument and snapped, “I don’t want to get into extraneous matters. I’m tired.”

		She retreated, turtlelike, leaning back into her great chair.

		And that was that. There would be no more of this gratuitous comparing of the Abacus chain gang to Citigroup or Bank of America fat cats in Judge White’s courtroom. The hearing ran its course, and Judge White retired to consider the arguments, though few present really expected her to fully dismiss the charges. This was not the kind of case where judges typically spent a lot of time considering the “consequences” of criminal prosecution.

		What Judge White was calling “extraneous matters” was the nebulous concept of context: Why did some people go to jail, while others committed the same crime and walked? Judge White wasn’t much interested in the question—and legally, maybe, she was right not to be—but I was.

		By the time of the Abacus hearing, in fact, I’d spent years crisscrossing America in search of answers to that question of why some criminals went free, while others committing the same crimes felt the full weight of the state’s power.

		To say that the rich go free while the poor go to jail turns out to be a gross oversimplification. It’s far more complicated than that, and in a way more horrible.

		We’re creating a dystopia, where the mania of the state isn’t secrecy or censorship but unfairness. Obsessed with success and wealth and despising failure and poverty, our society is systematically dividing the population into winners and losers, using institutions like the courts to speed the process. Winners get rich and get off. Losers go broke and go to jail. It isn’t just that some clever crook on Wall Street can steal a billion dollars and never see the inside of a courtroom; it’s that, plus the fact that some black teenager a few miles away can go to jail just for standing on a street corner, that makes the whole picture complete.

		The great nonprosecutions of Wall Street in the years since 2008, I would learn, were just symbols of this dystopian sorting process to which we’d already begun committing ourselves. The cleaving of the country into two completely different states—one a small archipelago of hyperacquisitive untouchables, the other a vast ghetto of expendables with only theoretical rights—has been in the works a long time.

		The Divide is a terrible story, and a crazy one. And it goes back a long, long way.

		On June 16, 1999, a little-known official from Bill Clinton’s White House named Eric Holder published a memorandum entitled “Bringing Criminal Charges Against Corporations.”

		Few people in America knew who Eric Holder was back then. At the time, the young African-American lawyer was a former U.S. attorney best known for prosecuting the lurid corruption case of Congressman Dan Rostenkowski. The esteemed congressman had been charged, among other things, with using congressional funds to buy ashtrays for friends and for trading in officially purchased stamps for cash at the House post office.

		Like most revolutionary manifestos, the Holder memo, as it’s now known, was barely read at all when first published. Back in 1999, there seemed to be little need for a drastic change in American policy with regard to the prosecution of white-collar crime. Though the Department of Justice at the time was still woefully underpowered to take on certain types of crime—health care fraud went on almost completely unchecked in the 1980s and 1990s—Holder’s memo was nonetheless written in the wake of years of fairly vigorous prosecutions of companies that had committed crimes like theft, fraud, and market manipulation.

		From the Drexel Burnham Lambert insider trading case in 1988 (which led to the demise of one of the biggest houses on Wall Street) to the Daiwa Bank case in 1996 (in which the Japanese powerhouse was caught hiding billions of losses and was ultimately fined a record $340 million by Janet Reno’s Justice Department) to the infamous Bankers Trust case in 1999 (in which the bank was caught diverting unclaimed customer funds in order to boost its profits), federal prosecutors for more than a decade had put together a not-entirely-unimpressive record of busting high-level white-collar offenders.

		Ivan Boesky, Michael Milken, and Charles Keating were sixteen-point bucks on the Justice Department wall, and there was quantity as well as quality in the prosecutorial record, with more than a thousand defendants put in the dock and more than eight hundred actually sent to jail for crimes that had led to the country’s last serious financial crisis, the savings and loan disaster.

		At first blush, the Holder memo actually appeared to be a get-tough-on-white-collar-crime memo. In fact, during the Bush era, it would be spoken of derisively as an antibusiness document. It reads that way a little bit, too, opening with a sort of approving legalistic coda, sung in praise of the whole idea of criminal prosecution of the white-collar criminal.

		“Corporations should not be treated leniently because of their artificial nature,” Holder wrote. “… Vigorous enforcement of the criminal laws against corporate wrongdoers, where appropriate, results in great benefits for law enforcement and the public, particularly in the area of white collar crime.”

		Then the young attorney laid out a whole series of “factors” that the state might consider when deciding whether to charge a company. Among them were two entries that would prove extremely controversial:

		
			One factor the prosecutor may weigh in assessing the adequacy of a corporation’s cooperation is the completeness of its disclosure including, if necessary, a waiver of the attorney-client and work product protections.…

			Another factor to be weighed by the prosecutor is whether the corporation appears to be protecting its culpable employees and agents. Thus, while cases will differ depending on the circumstances, a corporation’s promise of support to culpable employees and agents, … through the advancing of attorneys fees … may be considered by the prosecutor in weighing the extent and value of a corporation’s cooperation.

		

		Translated into English, what this meant was that a company could push the Justice Department into a charge-filing mood just by refusing to waive attorney-client privilege or by paying its employees’ legal fees. This concept would give prosecutors powerful weapons in their negotiations with companies, essentially forcing them to lay down their shields even before the battle started.

		As is often the case with Holder, these passages represented an incoherent mix of inspired book-smart innovation and grossly impractical real-world cluelessness. The idea of going after companies that hid behind attorney-client privilege was an aggressive, solid concept. Law enforcement officials had long complained about companies that hid behind their lawyers. If, say, a company had suffered a loss thanks to a rogue employee, it might come to the state begging for an embezzlement investigation, and in such a case the company seldom had any problem opening its entire kimono for the state, waiving privilege immediately if it had any chance of getting its money back.

		But if the company itself was in trouble, and the state came sniffing around, a firm’s leaders would typically pull a kind of damsel-in-distress routine. They would say they wanted to cooperate, absolutely, but simply couldn’t show the state everything, because so much of its internal communications were privileged.

		Holder’s memo called BS on that. Essentially, it told companies: if you want us to really be convinced you’re cooperating, that you’re committed enough to fixing your problems that we don’t have to throw all of you in jail, you should waive privilege and show us everything.

		This was a bold stroke, real on-the-edge lawyering, the kind of thing every white-collar prosecutor had to love. It was like giving cops bigger guns or faster cars. More weapons to fight bad guys is what every law enforcement officer wants. And this weapon was a powerful one.

		But the next idea—dinging companies for paying the legal fees of its employees—that was something else. That would prove to be a design error on the order of the flammable fuel tank in 1970s-era Ford Pinto hatchbacks. Years later it would blow up in the face of the federal government in spectacular fashion (more on that later).

		At the time, however, the Holder memo seemed like a powerful get-tough weapon to shove in the federal investigator’s holster. Thus the idea that it would someday be seen as the genesis of a revolutionary leniency policy crafted on behalf of America’s rich would have seemed preposterous to anyone reading the document at the time. Holder himself probably would have been stunned. (In fact, he would later be stunned by interpretations of many different parts of his memo.)

		“It’s funny, looking back now, the way the Holder memo was originally thought of as this very aggressive thing,” says one former federal prosecutor. “The talk was that he’d gone too far in the other direction.”

		But that’s only because people were focusing on the wrong part of the memo. Farther down, under the heading “Charging the Corporation: Collateral Consequences,” Holder began to trace the first outlines of what would become his accidental revolution. Again, he was writing about factors the government might consider in deciding whether to file charges:

		“Prosecutors,” he wrote, “may consider the collateral consequences of a corporate criminal conviction in determining whether to charge the corporation with a criminal offense.”

		Collateral consequences.

		What did that mean? Holder went on to explain:

		
			One of the factors in determining whether to charge a natural person or a corporation is whether the likely punishment is appropriate given the nature and seriousness of the crime. In the corporate context, prosecutors may take into account the possibly substantial consequences to a corporation’s officers, directors, employees, and shareholders, many of whom may, depending on the size and nature (e.g., publicly vs. closely held) of the corporation and their role in its operations, have played no role in the criminal conduct, have been completely unaware of it, or have been wholly unable to prevent it.

		

		This was a dully written but entirely reasonable-sounding proposition. All Holder was saying was that when prosecutors were looking at a big company that might be guilty of criminal conduct, it was okay for them to look at the innocents as well. The shareholders who would lose their shirts when a stock plummeted, the innocent line employees who would lose their jobs, the lawyers and executives whose careers would wrongly be tainted—all these people, Holder said, should figure into the prosecutor’s calculations.

		To charge or not to charge? For any prosecutor, federal or state, that had always been the eternal question. It had always been difficult to justify not filing criminal charges, when crimes had been committed, even if many people would be harmed in the process.

		But Holder’s memo proposed a new out. Consider the collateral consequences, it said, and if the math isn’t there, hold the charges. Seek other forms of justice instead. Fines. Civil sanctions. Cease and desist orders. Deferred prosecutions. There are other ways, Holder wrote, to get the job done.

		Like a scientific paper on fractal theory or gene mapping, the Holder memo was an insider’s take on a cutting-edge problem. Dealing with corporate crime in the new century would require a new set of prosecutorial and regulatory tools. Increasingly, companies were growing, in size, beyond the old regulatory parameters.

		One reason was globalization, in which advances in communications technology and production efficiency incentivized big companies to become essentially stateless entities, with operations spread all over the world. Where once you had a Boeing or a Hershey’s keep its factories and headquarters snuggled decade after decade in the same state or company town, you now had huge multinational firms peppering China and India with factories, and banking havens like Antigua and Jersey with corporate offices, as they raced around the earth in search of tax, labor, and other advantages. The whole world with its myriad sets of laws and rules presented endless opportunities for regulatory arbitrage. It would be harder for the cop on the beat to chase an offender that simultaneously existed everywhere and nowhere.

		Moreover, even within the United States there had been intentional, lobbied-for changes in corporate structure: the repeal of the Glass-Steagall Act, which had prevented the mergers of commercial banks, investment banks, and insurance companies (this repeal led to the creation of megafirms like Citigroup), and Supreme Court decisions rolling back bans on interstate banking (which led to a string of mergers, resulting in the formation of giant national banks like Wachovia and Bank of America). In the finance sector at least, these changes allowed companies to be more enormous and difficult to regulate than they ever had been before.

		Maybe Holder foresaw what was coming, or maybe it was just an incredible coincidence, but by the time he returned to the Justice Department under Barack Obama eight-plus years later, the business world would be dominated by companies whose potential collapse would not merely cost a few jobs here and there but would threaten the stability of the entire world economy. Holder couldn’t have known it at the time, but through his 1999 Collateral Consequences memo, he had designed a get-out-of-jail-free policy for a kind of company that hadn’t existed yet: the too-big-to-fail megafirm that simply couldn’t be reined in with conventional criminal laws.

		But all that was in the future. For a time, after Holder left the Clinton White House, it looked as if none of this would ever matter at all.

		After Bill Clinton and Janet Reno stepped down and George Bush and John Ashcroft took their places, it seemed for a while like Collateral Consequences was destined to become a historical footnote. The first few years of Bush’s presidency were marked by a series of high-handed white-collar criminal prosecutions of executives at companies like WorldCom, Enron, Rite-Aid, and Tyco, and those investigations were notable for the state’s relative indifference to their collateral consequences.

		The Bush administration and the Republican Party would definitely earn a reputation for being in the pocket of big business, and not only through legislation like the Medicare Modernization Act (a grotesque and shameless handout to the pharmaceutical industry), the Bankruptcy Abuse Act (a similarly shameless handout to the consumer credit industry), and the Clear Skies Act (a huge, and hugely Orwellian, handout to the energy industry). There were also horrific regulatory surrenders like the Securities and Exchange Commission’s 2004 decision to lower capital reserve standards for the top five investment banks, a move that eventually helped three of those banks (Merrill Lynch, Bear Stearns, and Lehman Brothers) to borrow themselves out of existence.

		And the accounting scandals of the 2000s did involve a lot of current and former Bush cronies, to the extent that a number of key regulators (including Ashcroft himself) faced calls to recuse themselves from investigations.

		But the Bush Justice Department without a doubt also aggressively pursued a handful of symbolically important criminal investigations of big companies, apparently motivated by more than just the desire to score points on an issue that, thanks to Bush and Cheney’s relationships to some of the defendants, threatened that White House politically. The scandals seemed genuinely to take the state by surprise, and emotions like anger and a sense of betrayal could be detected as the Bush Justice Department in some cases went all Walking Tall on some of the corporate targets.

		The most shocking moment in the counteroffensive came on July 24, 2002, when federal agents stormed the Manhattan town-house of seventy-eight-year-old Adelphia cable CEO John Rigas—who along with his sons had used his company as a personal piggy bank for years, embezzling billions—and dragged him out on the street to be perp-walked before the cameras. The same day Adelphia itself was charged with fraud by the SEC. The company, meanwhile, had been pushed into bankruptcy a month before the arrest. Nobody shed much of a tear for any of these firms. A historical note that gives lie to later suggestions that the markets would panic in the face of criminal investigations of Wall Street: when Rigas was busted, the stock market actually rallied to its second-biggest one-day gain ever, thanks to the widespread perception that the state was taking out corporate America’s garbage.

		Stories like these made the Collateral Consequences idea seem irrelevant, a minor notion floated by a minor Clinton lawyer, now gathering dust in the Bush White House.

		Then came Arthur Andersen.

		The venerable accounting firm was swept up in the Enron scandal and charged criminally by the Bush Justice Department for destroying files and perhaps collaborating in Enron’s accounting schemes. The government offered the company a deferred prosecution agreement, one that would have required an admission of wrongdoing.

		Arthur Andersen wanted no part of that. It essentially told the government to blow itself. In a scathing letter sent to prosecutors in March 2002, the accounting firm’s lawyers blasted the government for what it claimed were high-handed tactics.

		“The department proposes an action that could destroy the firm, taking the livelihoods of thousands of innocent Andersen employees and retirees,” the letter read. The letter further argued that in an industry where trust and a reputation for honesty were essential, asking Arthur Andersen to admit to its guilt was tantamount, in the business world, to a criminal conviction.

		This letter spoke directly to the Collateral Consequences memo. Here was a major company, an employer of thousands, using its innocent employees as a kind of human shield in a desperate last-ditch attempt to stave off a criminal prosecution. It was a high-stakes stare-down in which Andersen’s lawyers all but dared the government to pull a My Lai and machine-gun its innocent employees into a ditch.

		But instead of blinking, the Bush Justice Department doubled down. It charged the firm, criminally, on a single felony count. A jury convicted. Almost immediately afterward, the firm collapsed. And 28,000 jobs were lost.

		Instead of blaming the lost jobs on the leadership of a ninety-year-old accounting firm that had been too stupid to realize that its only salable product in the financial marketplace was honesty, government officials over the next few years quietly began to recoil from their own decision to press forward with charges against a clearly guilty company.

		The first sign of change came with a Supreme Court decision in early 2005. The high court, led by infamous blowhard William Rehnquist, overturned the Arthur Andersen conviction, ruling that the jury instructions had been so broad that the firm could have been found guilty even if high officials in the company had not intended to break the law.

		Rehnquist insisted that the state needed to offer a higher burden of proof: that the mere fact that Andersen had shredded two tons of documents in the Enron case was not enough, and that prosecutors had to show “consciousness of wrongdoing” as well. (What did they think they were doing with all that shredding? Cleaning?)

		Six months after that court ruling, the Justice Department heaved a big sigh of regret and made a great show of dropping the case. “The government has determined that it is in the interests of justice not to re-prosecute Andersen,” federal prosecutors wrote in November 2005.

		This would be one of the first of a series of decisions not to retry high-profile corruption cases. Whereas before the state had kept coming and coming, Jason Voorhees–like, after corrupt companies, after Arthur Andersen it started to lose its appetite for battle.

		Subsequently, in both the financial and the mainstream press, it became gospel that the experience of Arthur Andersen proved that such prosecutions of otherwise functioning companies are inappropriate. “There was an initial outbreak of moral condemnation after Enron and the bubble burst,” Larry E. Ribstein, a corporate law professor at the University of Illinois, told The Washington Post. “That was a time for people to take a deep breath. Instead, a lot of these things were rushed into prosecution, and now we’re seeing the fallout.”

		Academics piled on, writing paper after paper about the misguidedness and impropriety of the Andersen prosecution. There were critics in Congress, critics in the media, critics from the big law firms in New York and Washington. No 28,000 jobs lost were ever mourned as much as the 28,000 jobs lost in the Andersen case.

		Thereafter, the government began to think differently about prosecuting big companies. No matter how big the crime, the new thing was to think about the possible endgame first. And the worst possible endgame became the starting point for all future “to charge or not to charge” discussions. “From that point forward,” says Eliot Spitzer, “every time one of these things came up, someone always brought up Arthur Andersen.”

		During this whole time, at the end of the Bush years, Eric Holder was in private practice at Covington & Burling, a major corporate defense firm based in Washington, D.C. The firm’s clients at the time included four of the biggest banks in the world: JPMorgan Chase, Bank of America, Citigroup, and Wells Fargo, in addition to Freddie Mac and a little-known mortgage-registration company called MERS.

		In the cozy confines of C&B, Holder seemed to experience, if not a change in heart exactly, a change in perspective. His 1999 memo, though ignored by the Bush administration on the Collateral Consequences score, had survived and become unintentionally important policy (the way a joke becomes unintentionally funny) in other arenas.

		In particular, his 1999 memo was used as the basis for a 2003 memo written by a Bush administration official, deputy attorney general Larry Thompson. Thompson was something of a hero to young prosecutors in the Justice Department, an old-school law-and-order type who backed his troops in battle. “He had our backs” is how one former federal prosecutor put it. His new “Thompson memo” repeated the Holder guidelines under which companies could get (or lose) credit for cooperation, depending upon whether they waived attorney-client privilege.

		The Thompson version was more explicit and aggressive, but the root concept was the same as Holder’s. Unfortunately, some of Holder’s bad ideas survived in the memo along with the good ones.

		This would have a major impact on one of the biggest corruption cases of the early 2000s, the KPMG tax-shelter case. KPMG, a Netherlands-based firm that even today is one of the “big four” global auditing companies, along with such titans as Ernst & Young and PricewaterhouseCoopers, was accused of serially selling bogus tax shelters to extremely wealthy clients, depriving the IRS, and by extension other regular, cough-it-up-every-April taxpayers, of at least $2.5 billion.

		The government had KPMG dead to rights in the case. Before the state had even made a decision on whether to indict it, the company preemptively surrendered a little, like an octopus releasing ink, issuing a statement saying that it took responsibility for the “unlawful conduct by former KPMG partners.”

		As in the case of Arthur Andersen, there was a bit of a human-shield defense going on here, as the government was implored to consider the consequences of indicting the firm and wiping out 18,000 jobs.

		The Washington Post even came out with a house editorial entitled “Don’t Destroy KPMG,” in which it begged the Bush Justice Department to spare the thousands of jobs. “It’s hard to see the good that could come of indicting KPMG as a firm,” the paper wrote, adding, “KPMG has forced out the partners responsible for the problem and is apparently prepared to cooperate in prosecutions of individuals—which would have far greater deterrent value than a corporate indictment.”

		That made sense to just about everyone, and so unlike Arthur Andersen, KPMG was not criminally indicted and instead got a deferred prosecution deal, to go with $456 million in penalties. And as is not common practice today, authorities in 2005 launched those criminal indictments of KPMG’s individuals, hauling in nineteen former executives on broad-ranging tax fraud conspiracy charges, including several former partners.

		But there was a crazy catch with the case. As one exasperated investigator explains it, many of the KPMG executives had clauses in their employment contracts guaranteeing that in the event of a problem, the firm would pay their legal fees. But KPMG, in order to get credit for fully cooperating, had to stiff its former execs on the legal fee question. It turned out that at a meeting back in February 2004, the federal prosecutor in the case, Justin Weddle, had told KPMG executives that if the company planned on paying its employees’ legal fees, the state would “look at that under a microscope.”

		KPMG promptly responded by sending letters out to its employees, explaining that it had “no obligation” to pay fees but would do so provided the employees cooperated with the government. Even in that case, they would cap fees at $400,000.

		Years later a high-ranking Justice Department official would cringe to recall that episode. “We want everyone to have good lawyers. So why do that?” the official said. “That was just fucking stupid. The whole idea is stupid. It put everything at risk.”

		It sure did. Shortly after the Feds strong-armed KPMG on the legal fee issue, a district judge named Lewis Kaplan tossed the indictments of thirteen of the individuals on Sixth Amendment grounds, that is, that the defendants had essentially been denied counsel. Kaplan raged in particular against the Thompson memo, blasting the Justice Department for way overstepping its prosecutorial bounds.

		Noting with undisguised anguish that the indictment “charges serious crimes” that “should have been decided on the merits,” Kaplan ripped Thompson & Co. for going too far. He didn’t mention Holder and didn’t seem even to be aware of him. In fact, in his ruling, Kaplan cited a key section of what he thought was Thompson’s memo, which read as follows—the emphasis here is Kaplan’s:

		
			Thus, while cases will differ depending on the circumstances, a corporation’s promise of support to culpable employees and agents, either through the advancing of attorneys fees … or through providing information to the employees about the government’s investigation … may be considered by the prosecutor in weighing the extent and value of a corporation’s cooperation.

		

		This was exactly Holder’s language, but Judge Kaplan laid it all at Thompson’s feet. “The Court well understands,” he wrote, “that prosecutors can and should be aggressive in pursuit of the public interest.” But in this case, the Department of Justice

		
			deliberately or callously prevented many of these defendants from obtaining funds for their defense as they lawfully would have absent the government’s interference.… This is intolerable in a society that holds itself out to the world as a paragon of justice.

		

		A Second Circuit court later somberly upheld Kaplan’s savage ruling. This left the Justice Department—still covered in the nine-egg omelet that was the Supreme Court’s self-righteous flipping of the Andersen case—facing another barrage of incoming egg.

		Having gone after two of the world’s biggest accounting firms, both of which were clearly guilty of major systemic infractions, the Justice Department ended up completely overturned in one case and partially overturned and torn a new one by an angry judge in another.

		Furiously, the attorney general’s office quickly got to work tearing up the relevant portions of the Holder and Thompson memos, replacing them with new memos. The first one was written in 2006 by a deputy AG (or DAG) named Paul McNulty, and the second one in 2008 by another DAG, Mark Filip. The new rules more clearly defined what companies could get “cooperation credit” for and tossed out the whole concept of giving credit for anything but disclosing information.

		And here’s the punch line in all this: when the Thompson memo was overturned, an enterprising reporter from The Wall Street Journal named Peter Lattman traced the Thompson memo back to Holder and found the now-privately-practicing attorney at his new cozy home at Covington & Burling.

		Asked about all the hoopla, Holder expressed two things. The first was a chuckling appreciation that his name had miraculously been left out of it all, that all that judicial ire that could have been directed toward his memo had instead been lobbed at Thompson’s. “And I’m sure Larry [Thompson is] glad today that there’s now a McNulty memo and he doesn’t have to be reading about the Thompson memo all the time,” Holder quipped.

		Lattman, who now writes for The New York Times, remembers that Holder wasn’t troubled at all by his call. “It was a jocular conversation,” he recalls.

		The second thing Holder expressed to Lattman was a kind of new appreciation for the point of view of the big company facing federal investigation. He told the reporter that his memo had been misinterpreted, that it had never been intended to force companies to waive privilege, that it had been intended only as a positive thing—you know, if a company waived, that was something you could consider as a plus.

		Being on the business end of those policies now, defending such companies, he saw how tough they could be. “Today, it’s maddening,” he complained. “You’ll go into a prosecutor’s office … and fifteen minutes into our first meeting they say, ‘Are you going to waive?’ ”

		Holder, in other words, had gone from helping the State Department secure cooperation from corporate defendants using the white-collar equivalent of thumbscrews all the way to the other side of the argument as a highly paid corporate flack, whining that his own ideas were unsustainable intrusions upon commercial privacy.

		Such flip-flops are so common among this type of lawyer that most finance-sector observers scarcely even raise an eyebrow at them. “You’ll have a guy who as a prosecutor was tossing everyone in jail,” laughs one Wall Street reporter, “and six months later he’s a partner at some firm, and it’s almost like he thinks insider trading should be legal.”

		Holder was and is exactly that kind of character. But when he would return to government years later, the flip-flops would stop. Even as attorney general, he would remain a corporate lawyer at heart.

		In his capacity as a private defense lawyer, however, Holder was not yet in position to push the doctrine of Collateral Consequences in the federal Justice Department. All the same, it seemed like someone in power was reading his memo.

		In 2004, before the Supreme Court killed the Andersen case, the federal government had made sparing use of such tools as deferred prosecution agreements and nonprosecution agreements, deals that allowed companies to stay in business without taking a criminal charge.

		There were only five such deals in 2004. In 2005, after Andersen, the number jumped to twenty. By 2006 the number of DPAs and NPAs combined jumped to twenty-one. By 2007, as the next great era of corporate scandal in American history—the great mortgage-backed securities scam of the 2000s—was beginning to spill into public view, the number of DPA/NPA deals jumped to an incredible forty-one.

		It’s important to explain that the government has always had many tools at its disposal for dealing with corporate crime. In every case, the issue was always how far the state wanted to push things. One method was to gather a ton of evidence against an entire industry, gather all the major players into a room, and simply demand widespread structural changes. This was how then–New York attorney general Spitzer had done it in his so-called Global Settlement, in which virtually the entire investment banking industry was very publicly hauled behind the woodshed and forced not only to pay fines but to make significant structural changes in the way it handled IPOs and produced financial analyses.

		A key feature of the Spitzer settlement was the way the evidence was laid out openly so that the public could see the companies’ internal communications. At Lehman Brothers, for example, analysts admitted to giving cushy ratings to companies in exchange for more investment banking business, not caring if ordinary investors who were not in on the game got screwed. In another example, an analyst joked about giving an overenthusiastic rating to a company called Razorfish. “Well, ratings and price targets are fairly meaningless anyway,” he wrote. “But yes, the ‘little guy’ who isn’t smart about the nuances may get misled, such is the nature of my business.”

		Dumping all this out in public not only had a definite shaming angle, it also provided fodder for private litigators, who were now privy to industry behavior. Federal prosecutors would sometimes achieve the same end by filing a complaint as soon as they had evidence, instead of rushing into an agreement with the target firm, essentially telling a story to the public that had a kind of jurisprudential value all its own—it put the truth out.

		In another approach, if the state wanted to fully clean house, it could work corporate crime cases just like narcotics or racketeering cases, starting by charging small players and working their way up the chain. This had been the government’s approach in the savings and loan crisis, when the state started with the littlest of fish and worked its way up to criminally charging whales like Charles Keating of Lincoln Savings and David Paul of CenTrust Savings Bank. “That’s how they did it back then,” says a New York City police investigator who has worked on
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