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Introduction

Generally, a business law exam would contain more problem questions than essay questions. For many students of business law this is the only law exam they will ever take. Perhaps for this reason, problem questions are not always answered well.

Above all, problem questions require you to apply the law to the question set. This guide is a revision guide, not a substitute for a textbook or course notes. It sets out the important principles of law clearly, so that you can see the framework of the subject and can also see what is important and what is not. Clearly understanding this framework will improve your problem-answering technique in several ways. First of all, you will have a solid overview of the subject, so that when you are faced with a problem question you will be able to see what the question is about. Next, you will understand the main principles which will be relevant to the problem question set, and so you will be able to explain those principles when answering the question. Finally, you will understand the context of the main principles which you apply. You will see how these principles apply in conjunction with other principles relating to other subjects. Despite these advantages, you should remember that to do really well you will also need the detail that is contained in your lecture notes or recommended textbook.

Even though the majority of questions in a business law exam are likely to be problem questions, there are also likely to be some essay questions. You will probably be more familiar with such questions, having previously answered similar questions in exams on other subjects. Again, this book will help you to answer such questions because it will give you a clear overview of each topic. It will also let you see the relative importance of one area compared to another. This will allow your answer to show an awareness of the bigger picture, and an understanding of how the relevant topics relate to each other.


REVISION NOTE


	Revise with this book first to get a good overview of the subject, but remember that you will also need your course materials and recommended textbook.

	Demonstrate that you know how one topic interrelates with another.

	Use this book not only for revision but also to understand a subject as it is being covered on your course.

	Do not let problem questions fluster you just because you are not familiar with them. The first step is to see which area of law the question is about. This book will let you do that. It will also help you with the next step, actually applying the law.



Before you begin, you can use the study plan available on the companion website to assess how well you know the material in this book and identify the areas where you may want to focus your revision.
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Chapter 1






Contract 1: Formation of a contract



Revision checklist

Essential points you should know:


	The difference between a promise and a bilateral obligation

	The difference between an offer and an invitation to treat

	How an acceptance is made and when an acceptance becomes effective

	The presumptions which apply when considering whether there was an intention to create legal relations



Topic map
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A printable version of this topic map is available from www.pearsoned.co.uk/lawexpress

Introduction

This is one of the most interesting areas of contract law and is a very common exam topic.

The law on offer and acceptance is made up of a series of rules which have evolved over the years. Taken together the rules make very good business sense and if you understand the sense of the rules it makes them easier to remember.


Assessment advice

Essay questions

Questions on offer and acceptance are relatively uncommon, though such questions are sometimes set on the distinction between an invitation to treat and an offer, and such questions may cover all the essential requirements of a valid contract covered in Chapters 1 and 2.

Problem questions

These are often based on only one or two of the requirements of a contract covered in Chapters 1 and 2. For example, a question might be based almost wholly on offer and acceptance, and focus on whether or not there is a valid contract from a particular set of facts.



Sample question

Could you answer this question? Below is a typical problem question that could arise on this topic. Guidelines on answering the question are included at the end of this chapter. Another sample question and guidance on tackling it can be found on the companion website.


PROBLEM QUESTION

Huge Ltd, a large department store, advertise a price promise in a local newspaper. This states that if any customer buys from them and, within 28 days, notifies them in writing that the same goods are on sale at a lower price in another local shop, they can have all the purchase price returned to them. On 1 June Marc buys a camera from the store for £49.99. On 27 June Marc posts a letter, truthfully explaining that the same camera is on sale at another shop for £49.89. Marc’s letter arrives on 30 June. Marc insists that he is entitled to all his money back but Huge Ltd refuse to refund any of the purchase price.

Advise Marc as to whether or not he has a contractual right to have the purchase price returned.



Promises

In Scotland, a person can be bound by his own promise to do something, and there is no need for consideration as there is in England. A promise is a unilateral obligation by one party, undertaking to do or not to do something. The other party does not need to do anything, and may refuse to accept the promise. In order to be binding, the following requirements must be met:


	It must indicate that the promisor considers himself bound by it.

	It must be communicated to the other person.

	If a unilateral obligation is gratuitous, it must be in writing according to the Requirements of Writing (Scotland) Act 1995, except where the contract is undertaken in the course of business.



A common example of such a promise, which often appears in problem questions, is where A offers to B and undertakes to keep the offer open for a week. In that period, A cannot change his mind and revoke the offer, but must allow B the whole of that period to decide whether to accept it.

Offer

There is no statutory or universally recognised definition, but an offer might be defined as ‘a proposition put by one person (the offeror) to another person (the offeree) with the intention that both will be legally bound if it is accepted’.


KEY DEFINITIONS: Offeror and offeree

An offeror is a person who makes an offer.

An offeree is a person to whom an offer has been made.




EXAM TIP

If you spot what you consider to be an offer in a problem question, explain how it fits within the definition. So if a question begins, ‘Giles writes to Fred, asking if Fred wants to buy a second-hand tractor for £3000 …’, depending upon the rest of the facts given, this could well be an offer. If you think it is, say so. Define an offer and explain how Giles’s letter fits within the definition.



Invitation to treat

It is essential that you can distinguish an offer from an invitation to treat.


KEY DEFINITION: Invitation to treat

An invitation to treat is an invitation to bargain, or an invitation to make an offer. The key point is that an invitation to treat is not itself an offer.



If an offer is accepted a contract will result. ‘Acceptance’ of an invitation to treat cannot create a contract. It might amount to an offer, but that offer would then have to be accepted before a contract would be formed.


KEY CASE

Pharmaceutical Society of Great Britain v Boots Cash Chemists Ltd [1953] 1 QB 401 (CA)

Concerning: whether goods displayed on supermarket shelves are offers or invitations to treat

Facts

It was a criminal offence to sell certain drugs without a pharmacist being present. The defendants displayed these drugs on the shelves of their supermarket in an area where no pharmacist was present. There was a pharmacist present at the till. The defendants were not guilty.

Legal principle

Goods on supermarket shelves are sold when the contract to sell them is made. The display of such goods is not an offer but only an invitation to treat. The customer makes the offer by taking the goods to the till and offering to pay for them. There the cashier accepts the offer, and sells the goods.




KEY CASE

Partridge v Crittenden [1968] 2 All ER 421 (Div Ct)

Concerning: whether advertisements are usually offers or invitations to treat

Facts

The defendant advertised wild birds for sale. A customer replied and had a bird sent to him. The defendant was charged with the criminal offence of ‘offering for sale’ a wild bird. The defendant was not guilty. He had not ‘offered for sale’ the wild bird.

Legal principle

People who advertise goods for sale do not have an unlimited stock of such goods. Therefore, they cannot intend to be making an offer to sell the goods. If the advertisement was an offer, an unlimited number of people could accept. The advertiser would then be in breach of contract for not filling all of the orders.



Because displayed goods are not offers, customers who pick them up and put them in their trolleys have not bought them and can return the goods to the supermarket’s shelves.

Offer of a unilateral contract

An offer of a unilateral contract is ‘one-sided’ because only one person, the offeror, makes a promise. In a bilateral (two-sided) contract both sides exchange promises. In a unilateral contract the offeree does not accept the offer by making a promise, but accepts by performing the act which the offer requested.


KEY CASE

Carlill v Carbolic Smoke Ball Co.[1893] 1 QB 256 (CA)

Concerning: when an advertisement is the offer of a unilateral contract

Facts

The defendants advertised that if anyone used one of their smokeballs properly but still caught flu they would be paid a £100 reward. They also advertised that they had deposited money in a certain bank to show that they meant what they said. The claimant claimed to have done what the advertisement requested but the defendants refused to give her the reward. The defendants had to pay the reward. Their advertisement was the offer of a unilateral contract. The claimant had accepted this offer by performing the acts which the offer had requested.

Legal principle

If the language of an advertisement suggests, to the reasonable person, that the advertisement contains a definite promise to be bound to anyone who performs a requested act, it will be the offer of a unilateral contract. Notice that the test is objective, depending upon the view of the reasonable person rather than on the views of the parties themselves.




EXAM TIP

Many exam questions consider the distinction between an invitation to treat and an offer of a unilateral contract. To answer such questions you apply Partridge v Crittenden, PSGB v Boots Ltd and Carlill’s case to the problem. If this does not lead to a conclusive answer, follow both possibilities through.



Is the offer still open?

An offer will cease to exist if it is revoked (called off). An offer of a bilateral contract can be revoked at any time unless the offeror has given a binding undertaking to keep the offer open (which is an example of a unilateral obligation). An offer will also cease to exist if it is refused by the offeree. A counter-offer amounts to a revocation, because it amounts to a refusal of the original offer, whereas a mere request for more information does not.


KEY CASE

Wolf & Wolf v Forfar Potato Co. 1984 SLT 100

Concerning: the effect of a counter-offer or qualified acceptance on the original offer

Facts

A potato merchant in Scotland made an offer by telex to sell potatoes on the international market. A merchant in the Netherlands accepted the offer, but with some added conditions. The Scottish potato merchant did not reply and did not perform the contract, whereupon it was sued for damages for breach of contract.

Legal principle

On making a qualified acceptance of an offer containing added conditions, there is a counter-offer and the original offer falls. If the counter-offer is not accepted, the offeree of the original offer does not have a fall-back position of being able to accept the original offer, as it is no longer on the table.



A counter-offer is not made by a person who merely requests more information about the offer. This request does not amount to a refusal of the offer and so does not revoke it.


KEY CASE

Stevenson, Jaques & Co. v McLean (1880) 5 QBD 346

Concerning: distinguishing counter-offers and requests for more information

Facts

The defendants offered to sell a quantity of tin to the claimants at a certain price. The offer was to remain open until close of business the following day. The claimants sent a telegram asking if they could pay by instalments. The defendants did not reply. Before the deadline the claimants accepted the offer as originally set out. The defendants were in breach of contract when they refused to deliver the tin.

Legal principle

A mere request for information does not revoke an offer because it is not a refusal of the offer.




EXAM TIP

Many exam questions want you to apply these two cases. If in doubt, go both ways.



At what time is a revocation effective?

A revocation is always effective when it is communicated to (received by) the offeree. The postal rule on acceptance of offers (see below) cannot apply to revocations.


EXAM TIP

Many questions focus on whether or not an offer was still open at the time when it was accepted. Revocation of an offer is effective when it is received by the offeree. So these questions usually come down to analysing who communicated first. Was the offer revoked before it was accepted, in which case there is no contract? Or was it accepted before it was revoked, in which case a contract was formed? But don’t forget that acceptance of an offer of a unilateral contract does not need to be communicated. Also the postal rule, considered below, can make a postal acceptance effective when the letter is posted.



Acceptance

A contract will be formed only if an offer which is still open is accepted, without any attempt to vary the terms proposed in the offer. Generally, an acceptance will be effective, and a contract created, when the acceptance is communicated to (received by) the offeror. However, this is not the case if the postal rule (considered below) applies or if the acceptance is of a unilateral offer.

Acceptance must be a positive act

Acceptance must be a positive act. It is generally not possible to accept an offer by doing nothing, even if this has been put forward as a method of acceptance. In Felthouse v Bindley (1862) an uncle made an offer to his nephew and told him to do nothing if he wanted to accept. The nephew did want to accept and so he did nothing. It was held that there was no contract.

Acceptance of the offer of a unilateral contract

Acceptance of a bilateral offer is effective when it is communicated. When an offer of a unilateral contract is made the offeror has agreed to be bound if some actions are performed. Generally, the performance of these actions will take some time. The offeree begins to accept when he or she begins performance of the requested acts. From this point onwards the offer cannot be revoked. This is the case even if the fact of beginning acceptance has not been communicated to the offeror.


EXAM TIP

Carlill’s case can be used as an example. Mrs Carlill began to accept when she first used a smokeball, and finished accepting once she caught flu and claimed the reward. As soon as she had begun to accept, the defendants could not have revoked their offer.



The postal rule

The postal rule is an exception to the general rule that an acceptance is effective when it is received.


KEY DEFINITION: Postal rule

The postal rule holds that an acceptance by letter can be effective when it is posted. The rule can apply even to an acceptance which gets lost in the post.



However, you should be aware of the following limitations on the postal rule:


	The rule applies only to an acceptance made by letter or (previously) by telegram.

	The rule will apply only if the letter was properly posted.

	The rule will not apply if to apply it would cause ‘manifest inconvenience and absurdity’.

	The rule will apply only if an acceptance by post was asked for or reasonably contemplated.

	The rule never applies to revocations, or to anything other than acceptance of an offer.

	The rule will not apply if the offeror stipulated that acceptance would be effective only when it was actually communicated.




KEY CASE

Thomson v James (1855) 18 D 1

Concerning: whether the postal rule applies to a revocation of an offer in the same way as it applies to an offer

Facts

J made a written offer to T, which T accepted by letter which he posted. On the same day, J revoked the offer and posted a letter to that effect. Both letters were delivered on the same day. The court held that there was a binding contract.

Legal principle

An acceptance which is posted will be binding from the date when it is posted, whereas to revoke an offer by letter it is necessary for the revocation to be received by the offeree before it will be binding. A revocation of an offer which is received by the offeree by the same post as the offer is too late to be effective in revoking the offer.




KEY CASE

Holwell Securities Ltd v Hughes [1974] 1 WLR 155 (CA)

Concerning: the limits on the postal rule

Facts

An offer was posted. It asked for acceptance ‘by notice in writing’ within six months. An acceptance was posted but it never arrived. The rule did not apply, because the offer had demanded actual notice of acceptance and so there was no contract. No acceptance had been communicated before the offer expired.

Legal principle

The rule cannot apply if the parties have shown that they do not




REVISION NOTE




Offer and acceptance when dealing with machines


Offer and acceptance made over the internet


Exchange of e-mail




Don’t be tempted to …






EXAM TIP




Ordering from a website


Intention to create legal relations




REVISION NOTE




Putting it all together

Answer guidelines


Approaching the question


Important points to include


	Was the store’s price promise the offer of a unilateral contract or just an invitation to treat? Apply Carlill’s case to demonstrate that it was the offer of a unilateral contract.

	If the price promise was the offer of a unilateral contract, did Marc perform the act requested? This will depend upon whether or not the postal rule applies.

	Will the postal rule apply? You should explain the rule and apply Holwell Securities Ltd v Hughes.




Make your answer stand out





READ TO IMPRESS
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