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  Introduction
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If you are reading this book because you are an expert in international law, Holocaust history, or the legal legacy of the Second World War, welcome. I hope you will read, critique, and write a review. I'm no expert in any of those things. But I have facts and opinions informed by reading, curiosity, and the conviction that what happened at Nuremberg is something every person who cares about justice, accountability, and the capacity of law to respond to atrocity ought to understand. I'm glad you're joining the conversation. 
If you are reading this book because you have seen a film about the Nuremberg trials — or because you have heard the name Nuremberg and know it is important without being entirely sure why — you are most welcome. We assume that you are genuinely curious about one of the most consequential legal proceedings in human history, and about what it tells us about justice, evil, and the possibility of accountability.
So, here are the seven things you should know about the Nuremberg trials:
	The trials almost didn't happen — and the decision to hold them rather than simply execute the defendants was one of the most consequential choices of the twentieth century

	The legal framework for the trials had to be invented from scratch — and what was invented became the foundation of modern international criminal law

	The prosecution's case rested overwhelmingly on the Nazis' own meticulous documentation of their crimes

	The trials were designed as much to create a historical record as to punish individual defendants — and the six million figure was established there

	The defendants were not monsters — they were human beings whose ordinariness is the most disturbing thing about them

	The subsequent trials went far beyond the main proceedings, demonstrating that the Holocaust was the work of an entire professional society

	The legacy of Nuremberg is both extraordinary and incomplete — a framework for accountability that the world has honored selectively and imperfectly ever since



You can stop here if you like. (Personally, I hope you don't.)
Or you continue, and you will find out some of the whys, wherefores, and complexities behind each of those things. And by the time you've finished, you'll know more than seven things.
You'll know why the decision to hold trials rather than execute the defendants changed the course of history.
You'll know what crimes against humanity means — and why the phrase did not exist before Nuremberg.
You'll know who sat in the dock, what they said in their defense, and what the verdicts revealed about the nature of evil.
You'll understand why the case that civilization brought to Nuremberg is still, in important ways, being argued.
Whatever your reason and whatever you do when you're finished, welcome. We're glad you're here.
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  Chapter one
The Trial That Almost Wasn't
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How the most important legal proceeding of the twentieth century came close to never happening


The central argument is that the decision to hold trials rather than simply execute the Nazi leadership was not obvious, not inevitable, and not universally supported among the Allied powers. It was a choice — made against significant opposition — that had enormous consequences for the future of international law and for how the world would understand justice in the aftermath of atrocity.

In the spring of 1945, as Allied forces swept across Germany and the full horror of the Nazi regime became undeniable — the death camps, the mass graves, the mountains of evidence of systematic murder on an industrial scale — the leaders of the Allied powers faced a question they had not fully resolved.
What do you do with the men who did this?
The answer that history remembers is: you put them on trial. You gather the evidence, you appoint judges, you allow the defendants to speak in their own defense, you render verdicts, and you carry out the sentences. You subject the worst crimes in modern history to the discipline of law.
But that answer was not obvious. It was not inevitable. And it was not universally supported by the men who had the power to decide.
The trial that became the Nuremberg Tribunal — the proceeding that created international criminal law, established the concept of crimes against humanity, and produced one of the most important legal and historical records of the twentieth century — came very close to never happening at all.
• • •
Winston Churchill's position was straightforward and, in its own way, logical.
The Nazi leadership, Churchill argued, were not ordinary criminals who deserved the protections of a legal proceeding. They were political and military outlaws who had forfeited any claim to the rights that law extends to defendants. A trial would be slow, complicated, and uncertain in its outcome. It would give the defendants a platform — an opportunity to speak, to argue, to perform before the world. It might produce acquittals. It might look, to a skeptical world, like theater rather than justice.
Churchill's preferred solution was executive action — a term that meant, in plain language, shooting. Identify the top Nazi leaders. Establish their identities beyond doubt. Shoot them.
This was not a position born from bloodthirstiness. It was a position born from a specific understanding of what these men were and what they had done. They were not criminals in the ordinary sense, Churchill argued, because what they had done was not crime in the ordinary sense. It was something beyond crime — something for which ordinary legal categories were insufficient. The appropriate response was not a courtroom but a firing squad.
Churchill was not alone in this view. In the early discussions among the Allied powers, summary execution had significant support. Many people who had lived through the war, who had seen what the Nazi regime had done, found the idea of giving its leaders lawyers and judges and the right to speak in their own defense deeply offensive — a perverse extension of civilized process to men who had destroyed civilization.
• • •
Josef Stalin's position was different from Churchill's, but it arrived at a similar place — at least initially.
Stalin was not opposed to trials as such. The Soviet Union had extensive experience with political trials — the show trials of the 1930s, in which Stalin's opponents had been publicly accused, publicly humiliated, and publicly condemned, had demonstrated that trials could be powerful instruments of political theater. Stalin understood the propaganda value of a public proceeding in which enemies of the state confessed their crimes and received their punishment.
What Stalin wanted at Nuremberg was something like that — a proceeding whose outcome was predetermined, whose purpose was demonstration rather than adjudication, and whose verdicts were never in doubt. The idea that defendants might be acquitted, that evidence might be insufficient, that a judge might find reasonable doubt — these possibilities were, to Stalin, not features of justice but defects of weakness.
The tension between Churchill's preference for summary execution and Stalin's preference for show trials, and the American and French insistence on genuine legal proceedings, was one of the defining tensions of the negotiations that produced the Nuremberg Tribunal. That it was resolved in favor of genuine trials — imperfect, contested, but real — was not a foregone conclusion.
• • •
The man most responsible for winning that argument was an American lawyer named Henry Stimson.
Stimson was Secretary of War under Franklin Roosevelt and then Harry Truman — a position that gave him significant influence over American policy in the final months of the war. He was seventy-seven years old in 1945, a lawyer by training, a statesman by experience, and a man of deep conviction about the relationship between law and civilization.
Stimson argued, against Churchill and against those who favored summary execution, that a trial was not merely a practical option but a moral necessity. The crimes of the Nazi regime were unprecedented in their scale and their systematic character. Precisely because they were unprecedented, the response to them needed to be grounded in law rather than in raw power. To shoot the Nazi leaders without trial would be to respond to lawlessness with lawlessness — to answer the Nazis' contempt for legal order with the same contempt.
More than that, Stimson argued, a trial would create a record. The evidence of what the Nazi regime had done — the systematic murder of six million Jews, the enslavement of millions more, the deliberate destruction of entire peoples — needed to be established beyond doubt, in a legal proceeding, before the eyes of the world. Summary execution would create martyrs and leave the historical record incomplete. A trial would create a verdict that history could not easily overturn.
Stimson's argument prevailed. The decision was made to hold trials.
• • •
The practical challenges were formidable.
There was no existing international criminal law under which the Nazi leaders could be tried. The crimes they had committed — crimes against humanity, crimes against peace, the planning and waging of aggressive war — had no clear legal definition. The principle that individuals could be held criminally responsible for actions taken in their capacity as agents of a state had never been established in international law. The principle that following orders from a superior was not a defense to criminal charges had never been articulated.
All of these legal principles had to be created, largely from scratch, in the months between the end of the war in Europe in May 1945 and the opening of the tribunal in November 1945. The London Charter — the agreement among the four Allied powers that established the legal framework for the trials — was negotiated over the summer of 1945 and signed in August. It was one of the most consequential legal documents of the twentieth century, and it was drafted under enormous time pressure by lawyers working in conditions of exhaustion and urgency.
The choice of Nuremberg as the location was both symbolic and practical. Symbolically, Nuremberg was the city where the Nazi Party had held its great annual rallies — the spectacular, choreographed displays of power that Leni Riefenstahl had immortalized in her films. Holding the trials there was a deliberate statement: the city that had celebrated Nazi power would now witness its judgment. Practically, Nuremberg had a relatively intact courthouse and an adjacent jail — rare assets in a Germany that had been largely reduced to rubble by Allied bombing.
The Palace of Justice in Nuremberg, where the trials would be held, required extensive renovation and preparation. The logistics were staggering — simultaneous translation into four languages had to be arranged, for the first time in any major legal proceeding. Hundreds of lawyers, translators, stenographers, and support staff had to be assembled. The evidence — tons of documents, hundreds of witnesses, miles of film footage — had to be organized and prepared for presentation.
• • •
The International Military Tribunal opened on November 20, 1945, in Nuremberg, Germany.
Twenty-four individuals had been indicted — the surviving leadership of the Nazi regime, the men who had planned and executed the most systematic campaign of mass murder in human history. But only twenty-one defendants sat in the dock when the trial opened. Robert Ley, the head of the German Labor Front, had hanged himself in his cell with a towel before the proceedings began. Gustav Krupp von Bohlen und Halbach, the industrialist whose factories had used slave labor on a massive scale, was ruled medically unfit to stand trial — a decision that still generates controversy, since many believed the ruling allowed one of the regime's most important economic collaborators to escape judgment. Martin Bormann, Hitler's private secretary and one of the most powerful figures in the Nazi hierarchy, was tried in absentia — he had disappeared in the final days of the war and was believed, correctly as it turned out, to be dead.
Hermann Göring, the founder of the Gestapo and commander of the Luftwaffe, sat in the front row of the dock, still projecting the authority and contempt that had characterized his years of power. Rudolf Hess, Hitler's former deputy, sat beside him, apparently confused about where he was and what was
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